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HEARD  AND    DECIDED 


IN  THE  HOUSE  OF  LORDS. 


Edward  Sheehy  and  Others 


Lord  Muskerry 


Appellants. 
Respondent. 


1837: 
December  7,8. 
11,  12.14.  18. 

1839: 
June  11. 


A  Bill  was  filed  in  Chancery  in  Ireland,  impeaching  leases  and 
mortgages  as  not  in  due  execution  of  powers  in  a  settlement; 
also  impeaching,  on  various  grounds,  a  decree  of  the  Court  of 
Exchequer,  and  a  sale  in  pursuance  thereof,  of  the  mortgaged 
estates,  subject  to  the  leases.  When  the  cause  came  to  be  heard 
the  plaintiff's  counsel  informed  the  Court  that  no  judgment 
would  be  required  as  between  the  plaintiff  and  mortgagees,  an 
arrangement  being  in  progress  by  which  the  mortgagees  and 
purchaser  under  the  Exchequer  decree  consented  to  a  redemption 
of  the  estates,  on  payment  by  the  plaintiff  of  a  sum  certain.  The 
Lord  Chancellor  then  heard  counsel  as  to  the  validity  of  the 
leases,  but  conceiving  that  the  consideration  of  the  question  as 
to  the  validity  of  the  mortgages  and  sale  was  withdrawn  by  the 
arrangement,  and  that  in  the  absence  of  the  purchaser  he  had 
no  jurisdiction  to  give  a  decision  on  the  leases,  he  dismissed  the 
bill  as  against  the  defendants  claiming  the  benefit  of  them. 
Held  by  the  Lords,  on  an  appeal  against  a  decree  made  on  re* 
hearing,  which  reversed  the  decree  of  dismissal,  that  it  was  open 
to  the  Lords  to  consider  the  merits  of  this  decree,  though  not 
appealed  from,  and  to  declare  that  the  arrangement,  instead  of 
withdrawing  from  the  consideration  of  the  Court  the  plaintiff's 
claim  to  relief  against  the  mortgages  and  sale,  was  an  admission 
of  his  right  to  that  relief;  that  the  decree  of  dismbsal  was  therefore 
erroneous,  and  that  it  was  competent  to  the  Lord  Chancellor,  at 
the  time  of  making  that  decree,  to  adjudicate  between  the  plain- 
tiff and  the  lessees  as  to  the  validity  of  the  leases  :  and  the  cause 
was  remitted,  with  a  declaration  and  direction  to  hear  it  on  that 
question,  and  to  decree,  &c, 

A  hill  seeking  to  set  aside  leases,  and  a  sale  subject  to  them,  is  not 
multifarious:  semble. 

Whether  after  sale  of  property  subject  to  leases,  the  vendor  is  enti- 
tled to  impeach  the  leases  without  setting  aside  the  sale :  (juare, 
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An  order  having  been  obtained  for  a  rehearing,  upon  a  motion  to 
discharge  it  on  the  ground  that  the  decree  was  enrolled,  the  Lord 
Chancellor  ordered  the  enrolment  to  bo  opened,  without  any 
application  to  vacate  it;  then  reheard  the  cause,  aud  decreed 
against  the  leases.  Held  that  the  orders  and  proceedings  wore 
irregular ;  that  although  the  opening  of  an  enrolment  is  in  the 
discretion  of  the  Judge,  with  which  a  Court  of  Appeal  would  not 
interfere,  still  that  discretion  ought  to  be  regulated  by  precedent 
and  authority. 

Upon  a  rehearing,  a  party  is  not  bound  by  untrue  recitals,  inserted 
by  mistake  in  the  former  decree ;  nor  by  declining  to  take  a  case 
for  the  opinion  of  a  Court  of  Law\ 


1837.       John  FITZMAURICE,  being  seised  in  fee  of 
Shkeht      certain  lands,  called  the  Springfield  estate,  in  the  county 
»•  of  Limerick^  charged  with  a  legacy  of  1,000/.  for  his 

sister,  by  a  settlement  dated  the  16th  o{  January  1732, 
and  made  upon  his  marriage  with  Anne  O'Dell,  con- 
veyed that  estate  to  trustees,  to  the  use  of  himself  for 
life,  remainder  to  the  first  and  every  other  son  of  the 
marriage,  in  tail  male,  with  ultimate  remainder  to 
himself  in  fee ;  and  he  reserved  a  power  to  charge 
4,000/.  for  younger  children  of  the  marriage.  Anne 
died,  leaving  two  children,  John  and  Mary,  the  issue 
of  the  marriage ;  and  upon  the  marriage  of  Mary  in 
1769,  her  father,  by  virtue  of  the  power  reserved  in 
the  settlement,  charged  the  said  estate  witli  the  sum 
of  4,000/.  and  with  the  sum  of  1,000/.  (the  legacy 
charged  for  his  sister,  which  he  had  paid  oft),  and  con- 
veyed the  estate  to  trustees  for  a  term  of  200  years, 
upon  trust  to  raise  the  5,000/.  thus  charged  thereon 
for  his  daughter.  This  charge  afterwards  became 
vested  in  one  John  Godley^  for  his  own  benefit.  John 
Fitzmaurice  (the  elder)  subsequently  purchased  other 
lands  in  fee  simple,  called  the  Farrihy  estate,  in  the 
county  of  Limerick^  and  Gurtaheedy  in  the  county  of 
Cork;  and  after  his  marriage  with   his  second  wife, 
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Hester  Littleton^  he,  by  a  settlement  dated  the  23d  i8S7. 
of  April  1763,  conveyed  the  Farrihy  estate,  and  all  snEEar 
other  estates  in  the  counties  of  Limerick  and  Corky    ^.     «'• 

MUSKERRY. 

which  he  had  power  to  dispose  of,  to  trustees,  to  the 
use  of  himself  for  life,  remainder  to  Hester  his  wife 
for  life :  and  he  thereby  also  covenanted  that  after  his 
decease,  his  said  wife  should  have  a  life  use  in  all  his 
personal  estate.  John  Fitzmaurice^  the  younger,  died 
in  Jammry  1776,  intestate,  leaving  an  only  child, 
Anne\  and  John  Fitzmaurice^  the  elder,  died  in 
March  the  same  year,  also  intestate,  and  without  any 
issue  of  his  second  marriage,  leaving  the  said  Anne^ 
his  grand-daughter,  his  heiress  at  law,  and  Hester  his 
widow,  him  surviving. 

In  Maylll^i  Anne  Fitzmaurice,  being  then  a  minor, 
married  Sir  Robert  Tilson  Dcane^  afterwards  created 
Lord  Musherry.  In  June  1776,  in  order  to  terminate 
differences  which  had  arisen  between  them  and  Hester 
the  widow  of  John  Fitzmaurice,  touching  her  rights 
under  the  post-nuptial  settlement  of  1763,  a  deed  of 
compromise  was  executed  by  the  said  Hester  of  the 
first  part.  Sir  Robert  and  Anne  his  wife  of  the  second 
part,  and  certain  trustees  of  the  third  and  fourth  parts, 
whereby,  after  reciting  the  said  settlement  of  1763,  in 
consideration  of  the  said  Hester  assuring  to  the  said 
Sir  Robert  all  her  right  and  interest  in  and  to  the 
real  and  personal  estate  of  her  late  husband,  she  and 
Sir  Robert  conveyed  the  said  Springfield  and  Farrihy 
estates,  and  the  lands  of  Gurtaheedy^  to  trustees  for  a 
term  of  99  years,  with  powers  to  lease  or  mortgage 
the  same  to  secure  to  the  said  Hester  an  annuity  of 
1,083/.  65.  8c?.  during  her  life;  and  subject  thereto, 
in  trust  for  the  use  of  Sir  Robert  and  Anns  his  wife, 
and  her  heirs  and  assigns. 
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1837.  In  1779,  Dame  An7ie  Deane  having  attained  the 

SuEEHr  ^^  ^^  ^^»  ^^^  there  being  then  two  sons  of  the  mar- 
V.  riage,  a  deed,  dated  the  25th  of  Alaj/  in  that  year, 
was  executed  by  and  between  the  said  Sir  Robert 
and  Anne  liis  wife,  of  the  first  part,  and  Thomas  Lloyd 
of  the  second  part,  whereby,  for  assuring  the  lands 
therein  mentioned  and  for  making  a  provision  for  a 
jointure  for  Anne^  and  a  further  provision  for  the  chil- 
dren of  the  marriage,  they,  the  said  Sir  Robert  and 
Anne  his  wife,  granted  unto  the  said  Thomas  Lloyd^ 
his  heirs  and  assigns,  the  Springfield  and  Farrihy 
estates  in  the  count)^  of  Limerieky  to  the  use  of  the  said 
Sir  Robert  for  life,  without  impeachment  of  waste, 
remainder  to  the  said  Anne  for  life,  without  impeach- 
ment of  waste,  remainder  to  Robert  Fitzmaurice  Deane^ 
their  then  eldest  son,  for  life,  and  to  his  first  and  every 
other  son  in  tail  male ;  with  remainder  to  their  then 
second  son,  John  Fitzmaurice  Deane^  for  life,  and  to 
his  first  and  every  other  son  in  tail  male,  with  remain- 
der to  the  use  of  the  third  and  every  other  son  of  Sir 
Robert  on  the  body  of  the  said  Anne  begotten  or  to 
be  begotten,  in  tail  male,  with  an  ultimate  remainder 
in  fee  to  Sir  Robert.  And  it  was  thereby  provided 
and  agreed,  "  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Sir  Robert  from  time  to  time  and  at  all 
times  during  his  life  to  lease  or  demise  all  or  any  part 
OT  parts,  parcel  or  parcels,  of  the  aforesaid  towns,  lands, 
&c.  and  premises,  for  any  time  or  term  of  years  or  lives 
and  with  or  without  covenants  for  renewal  and  in 
case  of  the  determination  of  all  or  an)-  of  the  aforesaid 
lease  or  leases  respectively  from  time  to  time  to  make 
new  or  other  leases  thereof  in  manner  aforesaid  and 
with  or  without  any  fine  or  fines  as  he  shall  think  fit ;" 
and  it  was  also  agreed,  '*  that  it  shall  and  may  be 
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lawful  to  and  for  the  said  Sir  Robert  to  charge  and        1537. 
incumber  all  and  singular  the  said  towns,  lands,  &c.      'T"'^'    ' 
and  premises  aforesaid,  or  any  part  or  parts  thereof,    ^^    v 
with  any  sum  or  sums  for  the  younger  child  or  chil- 
dren of  the  said  Sir  Robert  begotten  or  to  be  begotten 
on  the  said  Anne^  in  such  proportions  and  manner,  and 
payable  at  such  time  or  times,  as  he  shall  by  deed  or 
will  appoint."     And  it  was  further  agreed,  *'  that  it 
shall  also  be  lawful  to  and  for  the  said  Sir  Robert 
to  raise  and  levy,  by  one  or  more  sales  or  mortgages  of 
all  or  any  part  of  the  premises,  any  sum  or  sums  of 
money  not  exceeding  in  the  whole  the  sum  of  20,000/., 
or  to  charge  the  premises  aforesaid  therewith,  to  and 
for  such  use  and  uses  as  he  shall,  at  any  time  or  times, 
by  deed  or  will  appoint."     And  by  the  same  deed. 
Sir  Robert  and  his  wife  covenanted  to  levy  one  or 
more  fine  or  fines  before  the  end  of  the  then  next  Tri-- 
nity  term,  unto  the  said  Thomas  Lloyd  and  his  heirs, 
of  all  the  said  towns  and  lands,  to  enure  to  the  uses  of 
said  settlement.     On  the  back  of  the  deed  there  was  a 
writing  signed  and  sealed  by  the  said  Sir  Robert  and 
Anne  his  wife>  in  the  following  words  :  "  It  was  agreed 
between  the  parties  within  mentioned,  previous  to  the 
execution  of  the  within  deed,  that  the  within -named 
Robert  F.  Deane  and  John  Thonrns  F.  Deane,  and 
every  other  child  of  said  Sir  Robert  Tilson  Deane  and 
Dame  Anne  his  wife,  who  shall,  under  the  limitations 
within  mentioned,  be  possessed  of  the  premises  within 
mentioned  or  any  part  thereof,  to  *  make  leases  of  the       •  5^.^ 
whole  or  any  part  thereof,  for  any  term  not  exceeding 
three  lives  or  thirty-one  years,  provided  such  lease  be 
made  to  commence  in  possession,  and  that  the  best 
improved  yearly  rent  that  can  be  had  for  the  same  at 
the  time  of  making  such  lease,  be  reserved  thereby, 
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J  837.       and  that  no  fine  or  other  consideration  shall  be  taken 


Shefuy 


for  or  on  account  of  the  makinir  tliereof." 


V*  In   Trinity  term,  1779,  Sir  Robert  and  Anne  his 

NluSKERRY* 

wife,  in  pursuance  of  their  covenant,  levied  a  fine  of 
the  lands  comprised  in  said  settlement,  to  the  use 
thereof.  The  lands  of  Chirtaheedy  were  not  included 
in  the  settlement  or  fine ;  they,  as  well  as  the  Spring- 
field and  Farrihy  estates,  were  Dame  Anne&  property 
in  fee  simple. 

By  indenture  of  lease  dated  the  26th  of  August 
1779,  Sir  Robert  and  Dame  Anne  his  wife,  in  con- 
sideration of  1,000  I.  demised  to  William  Sheehy  for 
the  term  of  999  years,  at  the  rent  of  20  /.,  part  of  the 
Springfield  estate  described  as  the  lands  of  Rosneri- 
lane,  containing  98  acres,  and  other  part  of  the  lands 
of  Springfield  (subject  to  a  lease  made  of  the  latter 
on  the  28th  of  February  1746,  by  John  Fitzmaurice 
to  Isaac  Howelly  for  three  lives  at  a  rent  of  40  /.  35.) ; 
and  Sir  Robert  covenanted  for  himself  and  his  wife, 
their  heirs,  executors,  &c.,  to  levy  one  or  more  fine  or 
fines  unto  the  said  William  Sheehy,  his  executors,  &c., 
of  all  the  premises  thereby  demised. 

By  indenture  of  lease  dated  the  28th  of  October 
1779,  Sir  Robert  and  Anne  his  wife,  in  consideration 
of  a  sum  of  2,000  /.,  demised  to  Roger  Sheehy^  the 
younger,  the  lands  of  ClonmorCf  another  part  of  the 
Springfield  estate,  and  containing  460  acres^  for  a 
term  of  999  years,  at  a  rent  of  60  /.  This  lease  con- 
tained permission  to  the  said  lessee,  his  executors,  &c., 
during  the  demised  term,  "  to  graft*,  cut,  and  burn 
the  soil  and  surface  of  all  or  any  part  of  the  lands 
thereby  demised,  without  incurring  or  being  subject 
or  liable  to  any  penalty  or  forfeiture  whatsoever  for 
the  same,  notwithstanding  the  several  Acts  of  Parlia- 
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ment  in  force  in  Ireland^  to  prevent  the  practice  of  i837. 
burning  land  :"  And  it  also  contained  a  clause  em-  sheeht 
powering  the  said  lessee,  his  executors,  Sec,  to  quit  v. 

and  surrender  the  demised  premises  at  the  end  of 
every  year  of  the  said  term,  upon  giving  six  months 
notice  in  writing ;  and  also  a  covenant  on  the  part  of 
Sir  Robert  and  wife,  to  levy  one  or  more  fine  or  fines 
to  the  said  Roger  Sheehy^  his  executors,  &c.,  of  all  the 
said  lands,  for  the  more  effectual  confirming  the  said 
demise. 

By  indenture  of  lease  dated  the  14th  of  June  1780, 
Sir  Robert  and  Anne  his  wife,  in  consideration  of  a 
sum  of  6,708/.,  demised  to  Roger  Sheeht/y  the  elder, 
other  parts  of  the  lands  of  Springfield  and  Farriht/y 
containing  together  about  630  acres,  all  situated  in 
the  county  oi Limerick;  and  also  the  lands  of  Gurta- 
heedjfy  containing  17  J  acres,  situated  in  the  county 
of  Coi%  subject  nevertheless  to  remainders  of  unex- 
pired terms  of  different  leases  then  subsisting,  and  set 
out  in  a  schedule  annexed  to  said  lease ;  To  hold 
the  same  for  the  term  of  999  years,  at  the  rent  of  50  /. 
without  impeachment  of  waste,  and  with  power  to  the 
said  lessee,  his  executors,  &c.  to  cut,  fell,  and  carry 
away  all  timber  and  other  trees  then  growing,  or 
which  thereafter  should  grow  on  the  said  demised 
premises,  and  to  grafif  and  bum  any  part  of  said 
premises  as  often  as  they  or  he  should  think  proper. 
The  schedule  referred  to  specified  five  leases  for  lives 
of  different  portions  of  said  lands  as  subsisting  at  the 
date  of  the  said  indenture,  all  which  were  executed 
previous  to  the  settlement  of  1779.  The  rents  re- 
served by  them  were  greater  than  the  rent  reserved  by 
this  indenture.  This  as  well  as  the  aforesaid  leases 
contained  covenants  on  the  part  of  Sir  Robert  and  his 
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wife,  to  levy  fines  to  the  lessees  for  confirming  the  said 
demises ;  but  it  did  not  appear  that  any  fines  were  ever 
levied.  They  also  contained  the  usual  clauses  of  entry 
and  distress,  &c.,  an'cl  a  reservation  of  the  royalties.  All 
the  lands  demised  by  the  three  indentures,  except  the 
lands  ofGurtaheedt/f  were  lands  comprised  in  the  settle- 
ment of  the  26  th  of  May  1779.  The  said  lessees  entered 
into  possession  of  the  premises  respectively  demised 
to  them,  and  they  or  their  representatives  continued 
in  the  undisturbed  possession  for  near  40  years.  The 
interest  in  the  second  lease  (28th  of  October  1779) 
became  vested  in  the  two  Appellants,  Edward  and 
John  Sheehy;  the  interest  in  the  first  became  vested 
in  the  Appellants  W.  J.  Sheehy  and  his  son  Bryan 
Sheehy^  and  a  moiety  of  the  interest  in  the  third  be- 
came vested  in  the  Appellants  Anne  Westrop  and  her 
son  T.  J.  Westrop. 

The  sum  raised  by  Sir  Robert  Tilson  Deane^  by 
means  of  fines  on  these  and  on  two  other  leases,  each 
for  999  years,  to  one  Furlong  and  one  Heffeman^  of 
the  lands  comprised  in  the  said  settlement,  amounted 
altogether  to  10,208  /. 

By  a  deed  dated  the  29th  of  April  1780,  reciting 
the  settlement  of  1779,  and  the  power  thereby  given 
to  Sir  Robert  to  raise  by  sale  or  mortgage  any  sum 
not  exceeding  20,000  /.,  he  mortgaged  the  Springfield 
and  Farrihy  estates,  subject  to  the  said  leases,  to 
St.  John  Chinnery^  for  a  sura  of  6,000  /.  Sir  Robert 
was  created  Lord  Musketry  in  1781  ;  and  by  a  deed 
dated  the  7th  oi  April  1783,  he  executed  a  further 
mortgage  to  St,  John  Chinnery  of  the  said  estates, 
subject  as  aforesaid,  for  a  sum  of  4,500  /. 

The  annuity  to  Hester  Fitzmaurice^  under  the  deed 
of  June  1776,  having  become  largely  in  arrear,  she 
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filed  a  bill  in  Chancery  in  February  1780  (afterwards  i8S7. 
amended),  against  Lord  and  Lady  Muskerry  and  their  Sheehy 
said  sons  and  the  lessees  in  the  several  leases  before  x*  *'' 
mentioned  and  the  person  in  whom  the  charge  for 
6000  /.  was  then  vested  and  others,  praying  that  the 
leases  might  be  declared  fraudulent  and  void  as  against 
her,  and  that  an  account  might  be  taken  of  the  sum 
due  to  her  on  foot  of  her  annuity,  and  that  the  same 
might  be  raised  by  sale  or  mortgage  of  the  lands 
comprised  in  the  trust  term  created  for  securing  the 
said  annuity.  Hester  Fitzmaurice  died  in  June  1790, 
and  thereupon  Lord  JVestcote,  her  executor,  revived 
the  cause  and  filed  an  amended  bill  in  1792,  making 
Broderick  Chinneryy  who  was  the  personal  represen- 
tative, devisee,  and  heir  at  law  of  St.  John  Chinnery 
the  mortgagee,  a  party,  and  putting  in  issue  the  said 
two  deeds  of  mortgage  for  6,000  L  and  4,600  /. :  and 
by  further  amendment  in  1793,  William  Fitzmaurice 
Deancy  third  son  of  Lord  and  Lady  Muskerry^  was 
made  a  party  to  the  suit.  All  the  defendants,  except 
Lord  and  Lady  Muskerry  and  their  sons,  put  in  answers, 
and  in  December  1797  there  was  a  decree  of  refer- 
ence to  the  Master,  to  take  an  account  of  the  sum 
due  to  the  plaintiff,  and  an  account  of  all  prior  and 
subsequent  incumbrances. 

In  Jamtary  1802  the  Master  made  his  report, 
finding  that  10,819  /.  1  5.  8  d.  was  due  to  Lord  West- 
cote  as  representative  of  Hester  Fitzmaurice^  the  prin- 
cipal sum  of  6,000  /.  only  due  to  J.  Godley  on  foot 
of  the  charge  created  by  the  settlement  of  May  1769, 
and  the  sum  of  16,430/.  0  5.  9  rf.  to  B.  Chinnery^ 
for  principal  and  interest  on  the  said  mortgages. 

In  November  1802,  the  cause  came  to  be  heard,  on 
the  report  and  merits,  before  Lord  Redesdale^  then  Lord 
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1837.  Chancellor  of  Ireland^  who  decreed  that  the  sum  of 
Sheeuy  10,819  /.  1  s.  8e/.,  found  due  to  Lord  Westcote^  should  be 
raised  by  mortgage  of  the  estates  comprised  in  the  trust 
term  created  by  the  deed  of  June  177(J,  and  that  the 
trustees  thereof  should  execute  mortgages  of  the  re- 
mainder of  the  term  to  a  trustee,  to  be  named  by  Lord 
Westcote ;  and  he  also  declared  that  the  said  several 
leases  to  the  Sheehysj  Furlong^  and  Heffernan^  were 
fraudulent  and  void,  as  against  Hester  Fitzmaurice  and 
her  representative,  and  that  the  full  and  fair  rents  for 
the  estates  discharged  from  the  leases  ought  to  have 
been  paid  from  time  to  time  to  the  receiver  appointed 
in  the  said  cause  in  1784,  from  the  time  of  his  ap- 
pointment ;  and  he  referred  it  to  the  Master  to  set 
fair  rents  on  the  estates  comprised  in  said  leases  from 
year  to  year,  and  to  take  an  account  of  what  remained 
due  for  such  rents  after  giving  credit  to  the  tenants 
for  the  sums  paid  by  them  to  the  receivers ;  and  his 
Lordship  declared  that,  in  case  the  said  tenants  should 
redeem  the  mortgage  to  be  so  made  for  raising  the 
arrears  of  the  annuity,  by  payment  of  what  should  be 
found  due  for  rents  beyond  the  rents  reserved  in  their 
respective  leases,  or  by  payment  out  of  their  own 
money,  they  should  be  entitled  to  stand  in  the  place 
of  Lord  Westcote,  for  so  much  as  they  should  pay 
beyond  the  rents  reserved  by  their  respective  leases. 

While  these  proceedings  were  pending  in  the 
Court  of  Chancery,  B.  Chinneryy  in  the  name  of  his 
brother  St.  John  Chinnery,  filed  a  bill  (in  November 
1784)  in  the  Court  of  Exchequer  in  Ireland,  against 
Lord  and  Lady  Muskerry^  their  two  sons  and  others, 
to  foreclose  the  mortgages  for  6,000  Z.  and  4,600/. 
St  John  Chinnery  died  in  1787  without  issue,  leaving 
his  said  brother  his  heir-at-law,  whom  he  also  ap- 
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pointed  his  sole  residuary  devisee  and  executor.     He        i837. 
re\dved  the  cause,  and  a  decree  was  made  therein  in       sheeoy 
1791,  referring  it  to  the  Chief  Remembrancer  to  take  «>• 

an  account  ot  the  sum  due  on  the  mortgages ;  but 
before  any  further  proceedings  were  had  in  that 
cause,  the  decree  of  1802  was  pronounced  in  the 
Cliancery  cause. 

By  a  deed  dated  the  11th  of  December  1802,  Lord 
Westcote^  in  consideration  of  a  sum  of  4,000/.,  assigned 
to  jB.  Chinnery  the  debt  of  10,819  I.  l5.  8(/.,  with  the 
benefit  of  the  Chancery  decree  of  November  1802: 
and  by  an  indenture  of  the  same  date,  the  trustees  of 
the  term  of  99  years,  created  by  the  deed  of  June 
1776,  to  secure  the  annuity  to  Hester  Fitzmaurice^ 
by  the  direction  of  Lord  Westcote,  and  in  pursuance 
of  said  decree,  mortgaged  the  lands  comprised  in 
said  term  to  JB.  Chinnery ,  his  executors,  &c.  Having 
thus  become  assignee  of  Lord  Westcote's  debt,  under 
the  decree  of  November  1802,  J5.  Chinnery  entered 
into  agreements  with  the  tenants  under  the  said 
leases,  and  he  thereby  agreed  to  accept  1,500/.  a  year 
from  them  until  the  sum  due  to  Lord  fVestcote  should 
be  paid,  and  the  tenants  respectively  paid  that 
stipulated  sum,  and  also  kept  down  the  interest  on 
the  5,000/.  charge. 

In  1804,  jB.  Chinnery  revived  the  Exchequer  suit, 
and  having  by  supplemental  bill  stated  the  decree  in 
Chancery,  and  the  assignment  to  him  of  Lord  TVest" 
cote'8  interest  &c.,  also  stating  the  death  of  Lord 
Muskerry's  eldest  son,  and  making  his  third  son  a 
party  defendant,  he  obtained  a  decree  to  account,  in 
February  1806.  In  1807  the  Chief  Remembrancer 
made  his  report  under  this  decree,  and  a  sum  of 
20,085/.  Is.  9  id.  was  reported  due  to  B.  Chinnery 
on  foot  of  the  mortgages  executed  to  St  John  Chin- 
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1837.       iieryj  and  also  10,093  I.  As.  A\d.  as  assignee  of  Lord 

Sheehy       ^Vestcote^  and  5,000  /.  was  reported  due  on  foot  of  the 

,,    «•  charge  formerly  vested  in  Godley^  by  whom  the  same 

ISlUSKEIlRY*  ^'       J 

had  been  assigned  to  B.  Chinnery  pending  the  cause. 
In  February  1807,  this  cause  was  heard  on  the  report 
and  on  the  merits,  when  a  decree  was  made  for  a  sale 
of  tlie  Springfield  and  Farrihy  estates,  for  payment, 
with  interest  and  costs,  of  the  sum  reported  due  on 
foot  of  the  said  mortgages,  subject  nevertheless  to  the 
debts  decreed  due  to  Godley  and  Lord  JVestcote^  and 
to  the  remedies  for  the  recovery  thereof,  pursuant  to 
the  decree  oi  November  1802;  and  also  subject  to  the 
several  leases  to  the  Sheehys^  HeffernaTi^  and  Furlong. 

In  1808,  B.  Chinnery y  who  had  been  some  time 
before  created  a  baronet,  died,  having  bequeathed  to 
his  two  sons,  St.  John  and  Richard  Boyle  Chinnery^ 
minors,  the  sums  due  on  foot  of  said  mortgages  and 
charge,  and  on  foot  of  Lord  Westcotes  demand ;  and 
appointed  his  widow,  Alice  Chinnery^  his  executrix, 
who  proved  his  will,  and  revived  the  suit  in  the 
Court  of  Exchequer.  The  Chief  Remembrancer, 
pursuant  to  the  decree  of  February  1807,  in  the 
Exchequer,  set  up  the  Springfield  and  Farrihy 
estates  for  sale,  subject  to  the  6,000/.  charge  and  Lord 
Westcote'%  debt,  and  to  the  said  several  leases  to  the 
Sheehy Sy  Heffernan^  and  Furlong  \  and  in  November 
1810,  Dame  Alice  Chinnery  became  the  purchaser, 
and  in  May  1812  the  estates  were  accordingly  con- 
veyed to  her  by  a  deed  of  conveyance,  purporting  to 
be  made  between  the  Chief  Remembrancer,  Lord  and 
Lady  Musketry  &c.,  but  it  was  executed  by  the 
Chief  Remembrancer  only. 

Robert  Lord  Muskerry  died  in  July  1818,  leaving 
Anncy  Lady  Muskerry^  his  widow  and  executrix,  and 
two  sons,  the   Hon.  John  Thomas   F.  Deane,  who 
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thereupon  became  Lord  Muskerry^  and  the  Respon-        1837, 
dent,  then  the  Hon.  Matthew  F.  Deane^  his  only  sur-      ^"^^ 
viving  children.  v. 

MUSKERRT. 

The  original  bill  in  the  cause,  out  of  which  this 
Appeal  arose,  M-as  filed  in  Mat/  1819  by  John  Thomas 
Lord  Aluskerry  and  the  Respondent,  and  their  mother. 
John  Thomas  Lord  Muskerry  died  in  1824  without 
issue,  whereupon  the  Respondent  became  Lord  Mus- 
kerry ^  and  in  1826  he,  having  revived  the  suit,  filed 
an  amended  bill  against  Dame  Alice  Chinnery^  the 
children  of  Sir  B.  Chinnery^  and  the  said  lessees  or 
their  representatives,  which,  after  stating  a  variety  of 
dealings  and  transactions  between  Robert^  first  Lord 
Muskerry y  and  Sir  jB.  Chinneryy  in  addition  to  the 
several  matters    before  mentioned,   charged   (among 
other  things)  that  the  said  several  leases   were  not 
authorized  by  the  leasing  power  in  the  settlement  of 
1779,  but  were  made  in  fraud  thereof,   because  the 
former  and  annual  rents  were  reduced,  and  some  of 
the  lands  thereby  demised  were  subject  to  prior  leases 
then  unexpired,  and  the  lessees  were  dispunishable 
for    waste  Sec. ;  that  Lord  Muskerry  having   raised 
10,208/.  by  taking  fines  upon  the  leases,  and  also 
10,500  /.by  the  mortgages  to  St.  John  Chinnery^  had 
exceeded  his  power  to  charge  under  the  said  settle- 
ment, which  limited  him  to  20,000  /. ;  and  that  said 
mortgages  having  been  made  subject  to  said  fraudu- 
lent leases,  were  contrary  to  the  intent  and  meaning 
of  the  power ;  that  the  proceedings  and  accounts  taken 
in  the  Exchequer  cause  were  fraudulent  and  erroneous, 
and    that  if  due   credits   had  been   given,   nothing 
would  have  been  found  due  on  foot  of  said  mortgages ; 
that  the  decree  in  said  cause  was  also  erroneous  in 
directing  a  sale  for  payment  of  subsequent  mortgages 
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1837.       subject  to  a  prior  charge  and  other    prior  incum- 
Sheeuy      brances,  without  providing  for  the  payment  thereof 
^-  out  of  the  produce  of  the  sale ;  and  the  bill,   after 

impeaching  the  said  decree  on  several  other  grounds, 
prayed  that  the  said  leases  might  be  declared  not  to 
have  been  warranted  by  the  leasing  power. in  the 
said  settlement,  and  might  be  decreed  fraudulent  and 
void  as  against  the  plaintiff  (the  Respondent)  claiming 
in  remainder  under  the  said  settlement,  and  that  the 
mortgages  to  St.  John  Chinnery  might  be  declared 
not  warranted  by  any  of  the  powers  in  said  settlement, 
and  might  be  deemed  fraudulent  and  void,  and  that 
the  final  decree  in  the  Exchequer  might  be  declared 
to  have  been  fraudulently  obtained,  and  that  accounts 
might  be  taken  of  what  was  due  to   Dame   Alice 
Chinnery^  as  representative  of  Sir  B.  Chinnery ^   on 
foot  of  her  demands  as  assignee  of  Lord  IVest cote's 
and  Godley's  demands,  and  that  in  taking  such  ac- 
counts, such  sums  only  should  be  allowed  as  Sir  B. 
Chinnery  actually  and  bond  fide  paid  as  assignee  of 
Lord  Westcote  and  Godley  respectively ;  and  in  case 
the  said   mortgages,  or  either   of  them,   should  be 
deemed  a  subsisting  lien  on  said  estates,  then  that 
accounts  might  be  taken  of  the  sums  due  on  foot 
thereof,  and  that  in  taking  such  accounts,  such  sums 
only  should  be  allowed  as  were  actually  and  bond  fide 
paid  for  the  same,  and  that  upon  pajonent  thereof, 
plaintiff  might  be  decreed   entitled  to  redeem   said 
mortgaged  premises,  and  the  same  shoidd  be  recon- 
veyed  accordingly ;  and  that  an  account  might  also 
be  taken  of  the  sums  received  by  Sir  jB.  Chinnery  or 
his  representatives,  or  which  without  wilful  default 
he  or  they  might  have  received  out  of  the  Springfield 
and  Farrihy  estates,  &c.  &c. 
The  defendants,  the  Chinnery s^  in  their  answer,  in- 
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sisted  that  the  said  mortgages  were  in  due  execution  of       18.37. 
the  power  in  the  settlement  to  raise  20,000  /.,  and  also      snr^ 
insisted  on  the  validity  of  the  final  decree  in  the  Exche-  *• 

quer  cause,  by  which  Dame  Alice  Chinnery  had  become 
the  purchaser  of  the  Springjield  and  Farrihy  estates. 

The  Appellants  also  put  in  their  several  ansivers, 
and  insisted  on  the  validity  of  the  leases,  and  that  the 
rents  reserved  in  them  respectively  were  the  reason- 
able and  just  yearly  value  of  the  lands  demised, 
allowances  being  made  in  respect  of  the  fines  paid  on 
them  by  the  lessees ;  and  that  all  prior  leases  of  the 
same,  except  the  lease  to  Isaac  Howell^  were  sur- 
rendered before  the  leases  in  question  were  granted, 
and  that  they  were  in  due  execution  of  the  power 
contained  in  the  settlement  of  1779,  and  their  validity 
was  not  affected  by  the  subsequent  mortgages. 

Lady  Muskerry^  Dame  Alice  Chinnery^  and  several 

of  the  parties  died,  pending  the  proceedings,  and  bills 

of  revivor  and  amendment   were  filed  as   occasion 
required. 

The  cause  was  heard  before  Lord  Plunket  on  the 
2l8t,  22d,  23d,  &c.  and  29th  oi  November  1832;  and 
Iiis  Lordship  on  the  last-mentioned  day  directed  that 
the  parties  might  be  at  liberty  to  submit  a  case  for  the 
opinion  of  the  Court  of  Common  Pleas  upon  the  ques- 
tion, "  Whether  the  leases  dated  respectively  the  26th 
oi  August  and  28th  of  October  1779,  and  the  14th  of 
June  1780,  and  made  by  Sir  Robert  Tilson  Deane, 
afterwards  created  Baron  Muskerry^  and  Dame  Anne 
his  wife,  to  W.  Sheehy^  R.  Skeeky  the  younger,  and 
R.  Skeehy  the  elder,  respectively,  or  any  or  either,  and 
which  of  them,  were  or  was  warranted  by  any  power 
contained  in  the  deed  dated  the  25th  of  May  1779  ?" 
And  all  further  directions  were  reserved  until  the 
opinion  of  the  Court  of  Common  Pleas  should  be  had. 
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1837.  A  case  was  framed  pursuant  to  that  order ;  aud  the 

SuEF.ny      •"udges  of  the  Court  of  Common  Pleas  certified,  in 
«^^        February  1834,  that  the  said  leases  were  not  war- 
ranted by  any  power  contained  in  the  deed  of  settle- 
ment of  the  25th  of  May  1779. 

The  cause  came  on  for  hearing  before  Lord  Chan- 
cellor Sugden  in  February  1836,  upon  that  certificate, 
and  for  further  directions.    During  the  hearing  coun- 
sel informed  the  Court  that  a  compromise  was  agreed 
upon  between  the  Respondent  and  the  committee  of 
the  defendants,  the  surviving  children  ofSir  jB.  CAiw- 
nery^  who  were  lunatics,  and  that  a  petition  was  to  be 
then  presented  to  his  Lordship,  on  behalf  of  the  lunatics, 
for  a  reference  to  the  Master  to  inquire  whether  the 
proposed  compromise  would  be  for  the  benefit  of  the 
lunatics  (a).    The  only  question  then  left  to  the  Court 
being  as  to  the  legal  validity  of  the  leases,  the  Lord 
Chancellor,  for  the  better  adjudication  of  that  ques- 
tion, called  to  his  assistance  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  and  the  Lord  Chief  Baron. 
The  point  was  elaborately  argued  before  them  sitting 
with  the  Lord  Chancellor,  but  his  Lordship  did  not  ask 
them  to  deliver  their  opinions  in  court,  being  himself 
clearly  of  opinion  that  as  the  bill  had  been  filed  to 
impeach  the  mortgages  and  the  sale,  and  as  Lord 
Muskerry  had  withdrawn  from  the  consideration  of 
the  Court  the  question  as  to  their  validity,  he  had 
no  jurisdiction  to  decide  on  the  validity  of  the  leases, 
and  that  Lord   Muskerry  could  not  impeach  them 
without  impeaching  the  sale  under  the  Exchequer 

(a)  The  Lord  Chancellor  ou  the  same  day  made  an  order  of 
reference  to  the  Master  on  the  petition  as  prayed.  The  Master,  by 
his  report  on  the  8th  of  April,  found  that  the  compromise  (which 
was,  that  the  Chinnerys  should  reconvey  the  mortgaged  premises 
to  the  Respondent  for  24,000/.,  principal  and  interest  on  the  two 
mortgages  and  charge)  was  for  the  benefit  of  the  lunatics. 
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decree.     His  Lordship,  at  tlie  same  time,  with  a  view        13:37. 
to  prevent  further  litigation  between  the  parties,  said      ^""^^ 
the  impression  on  his  mind  was,  that  the  leases  were  v. 

valid,  as  being  authorised  by  the  general  terms  of  the 
power  in  the  settlement,  and  that  the  Lord  Chief  Baron 
concurred  with  him  in  that  construction  (6). 

By  his  Lordship's  decree,  after  reciting  as  therein  re- 
cited,and  that  plaintiff  (the  Respondent)  "  by  his  coun- 
sel, in  open  court,  having  waived  insisting  on  any  relief 
as  sought  by  his  bill,  in  respect  of  the  said  final  decree 
pronounced  by  the  Court  of  Exchequer  in  said  bill 
mentioned,  and  the  said  sale  in  pursuance  thereof,  &c., 
and  it  appearing  that  under  the  said  decree  in  the  Court 
of  Exchequer  the  said  lands,  &c.  were  sold  to  the  pur- 
chaser. Dame  Alice  Chinneiy,  subject  to  said  inden- 
tures of  lease  of  the  28th  October  1779  and  14th  June 
1780,"  it  was  ordered  and  adjudged,  &c.  that  the  plain- 
tiff's bill,  &c.  should  be  dismissed  with  costs  as  against 
the  defendants,  E.  Skeehy,  &c.,  the  representatives  of 
the  lessees  of  the  leases  of  the  28th  of  October  1779 
and  4th  June  1780  (the  lessees  who  appeared  at  the 
hearing),  save  as  to  the  costs  incurred  in  respect  of 
the  said  proceedings  in  the  Court  of  Common  Pleas, 
as  to  which  it  was  declared  that  all  parties  should 
abide  their  own  costs. 

On  the  8th  of  May  1 835,  the  H^spond en t  presented 
a  petition  to  Lord  Plunket,  who  had  then  succeeded 
Sir  Edward  Sugden  as  Lord  Chancellor  of  Ireland, 
praying  for  a  rehearing  of  the  cause,  for  the  reasons 
stated  in  the  petition  (c),  and  his  Lordship  on  the  same 
day  ordered  the  cause  to  be  set  down  to  be  reheard. 

The  Appellants,  Edward  and  John  SJieehy^  subse- 

'  (6)  Uoyd  &  G.  Cm.  Temp.  (c)  Lloyd  &  G.  Cas.  Temp, 

air  Edw.  Sugd.  185.  Lord  Plunket,  182. 
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1837.  quently  moved  his  Lordship  to  discharge  that  order, 
^""""""^  as  having  been  obtained  by  suppression  of  the  fact 
that  the  decree  was  inrolled.  AflSdavits  were  filed 
for  and  against  that  motion.  The  affidavit  on  behalf 
of  the  Sheekys  was  made  by  their  solicitor,  who 
therein  deposed  that  the  counsel  for  the  plaintiff,  at 
the  hearing  of  the  cause,  declined  calling  on  the  Court 
for  any  relief  against  the  Chinnerys;  that  on  the 
18th  of  April  the  inrolment  of  the  decree  of  dismis- 
sal was  lodged  by  his  Six  Clerk  in  the  Rolls'  Office, 
pursuant  to  the  docket  signed  by  Lord  Chancellor 
Sugden  on  the  14th  of  April;  and  the  said  decree 
was,  as  deponent  was  advised  and  believed,  duly 
inrolled.  The  affidavits  on  behalf  of  Lord  Muskerry^ 
made  by  his  solicitors,  stated,  that  after  said  decree 
of  the  12th  of  February  1835  was  pronounced,  they 
received  instructions  from  him  to  enter  a  caveat  against 
the  inrolment  thereof;  and  that,  on  making  inquiries 
at  the  Bill  Office  with  that  view,  they  discovered  that 
the  solicitor  for  the  defendants  (the  Sheehys)  caused 
engrossments  of  the  said  decree  to  be  lodged  in  the 
Rolls' Office ;  and  on  inquiry  there,  the  Deputy-keeper 
of  the  Rolls  said  he  did  not  consider  the  engrossment 
so  lodged  to  be  an  inrolment,  as  it  was  a  transcript 
of  the  decree  in  a  short  form,  as  directed  by  the  new 
rules,  which,  he  said,  did  not  apply  to  inrolments  of 
decrees,  or  alter  the  practice  in  that  respect,  and  there- 
fore he  would  not  give  a  certificate  of  the  decree  being 
inrolled,  but  that  a  parchment  copy  of  it,  signed  by 
the  Chancellor,  was  lodged  in  the  office :  and  the 
Master  of  the  Rolls,  whom  the  Deputy-keeper  con- 
suited  on  the  point,  was  of  his  opinion.  These  depo- 
nents also  stated  that  the  allegation  in  the  affidavit  of 
the .  solicitor  for  the  Sheehys^  and  the  statement  in 
the  said  decreei  that  plaintifi^s  counsel  in  open  court 
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waived  praying  any  relief  against  the  Ckinnerys,  was        i837. 
not  founded  in  fact.  ^' 

The  Lord  Chancellor,  after  hearing  counsel  on  the    ^^    ». 
matter,  made  an  order  on  the  28th  of  May  1835, 
"  that  the  said  engrossment  be  opened,  for  the  purpose 
of  rehearing  the  cause." 

The  cause  was  accordingly  reheard  by  his  Lordship, 
and  on  the  11th  of  June  1835  a  decretal  order  was 
pronounced,  which  recited  and  decreed,  among  other 
things,  as  follows :  "  And  it  appearing  to  the  Court 
that  the  recital  contained  in  the  said  decree  of  dis- 
missal of  the  12th  of  February  1835,  stating  that  the 
plaintiff  (the  Respondent)  by  his  counsel  in  open 
court  had  waived  insisting  on  any  relief  as  sought  by 
his  bill,  in  respect  of  the  final  decree  pronounced  by 
the  Court  of  Exchequer,  &c.,  and  the  sale  in  pur- 
suance thereof,  was  erroneously  inserted  therein,  being 
unfounded  in  fact  and  not  warranted  by  any  state- 
ment or  waiver  made  on  the  part  of  Lord  Mmkerry ; 
and  upon  reading  the  order  of  reference  of  the  5th 
of  February  1835,  made  on  the  petition  in  the  matter 
of  Richard  B.  Chinnery^  Maria  and  Louisa  Chinnery, 
lunatics,  and  inasmuch  as  the  subject  of  that  refer- 
ence was  depending  at  the  time  of  pronouncing  the 
said  decree  of  dismissal ;  and  upon  reading  the  Mas- 
ter's report  of  the  6th  of  April  1835,  made  in  pur- 
suance of  the  said  order  of  reference,  and  inasmuch  as 
the  defendants,  the  Chinnerys^  are  now  parties  before 
the  Court  in  this  cause,  insisting  on  their  rights  by 
their  committee  and  by  their  counsel;  and  upon 
reading  the  order  made  the  8th  of  May  1835,  on  the 
petition  of  the  plaintiff  (the  Respondent)  for  a  rehear- 
ing of  this  cause  so  far  as  regards  the  said  decree  of 
dismissal :  it  is  this  day  ordered,  &c.  that  the  said 
decree  be  reversed.   And  the  Court  proceeding  to  hear 
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1837.  this  cause  upon  further  directions  against  the  defend- 
SuEEUY  ^^^9  the  ChinnerySj  upon  reading  the  Master's  report 
V.  of  the  6th  of  April  last,  made  in  pursuance  of  said 
order  of  reference  of  the  5th  of  February  1835  ;  it  is 
ordered,  &c.  that  the  said  report  do  stand  confirmed 
as  between  the  plaintiff  and  the  ChinnerySy  and  that 
the  compromise  therein  set  forth  be  carried  into  effect : 
and  accordingly  it  is  further  ordered  that  the  said 
plaintiff  is  entitled  to  redeem  the  mortgages  of  the 
Springfield  and  Farrihy  estates,  on  payment  of  the 
sum  of  24,000/.  to  the  defendant,  R.  S.  Ball,  as 
committee  of  said  lunatics,  and  personal  representa- 
tive of  the  late  Sir  B.  Chinnery  and  Dame  Alice 
Chinnery  respectively,  with  interest  from  the  1st  of 
February  1835  until  paid,  &c. ;  and  that  all  necessary 
parties  join  in  a  reconveyance  of  the  said  premises  to 
the  plaintiff,  discharged  of  the  said  mortgages :  And 
in  default  of  payment  of  the  24,000  /.  within  the  time 
named,  it  is  ordered,  &c.  that  the  plaintiffs  equity  of 
redemption  be  absolutely  foreclosed,  and  that  the 
Master  set  up  and  sell  the  mortgaged  premises  or  a 
competent  part  thereof,  and  out  of  the  money  arising 
from  the  sale  that  the  said  sum  of  24,000  /.  with  in- 
terest, or  so  much  thereof  as  shall  remain  due,  be  paid  : 
And  it  is  further  ordered,  &c.  that  the  plaintiff,  as 
administrator  of  the  Dowager  Baroness  Muskerry,  re- 
lease the  said  R.  S.  Ball,  and  the  said  lunatics  and 
their  estates,  from  all  claims  and  demands  whatsoever 
for  arrears  of  dower,  and  also  from  all  demands  relating 
to  the  rents  of  the  mortgaged  premises  up  to  the  1st  of 
February  last ;  and  that  the  committee  of  the  said 
lunatics  on  their  behalf,  and  all  other  necessary  par- 
ties, release  the  plaintiff  and  his  estates  from  all  claims 
and  demands  whatsoever  of  the  said  lunatics  up  to 
that  day,  save  as  far  as  relates  to  the  mortgaged  debt 
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and  as  between  the  plaintiff,  and  the  said  lunatics  and        1337. 
their  said  committee,  that  each  of  the  parties  abide      ^■"^' 
their  own  costs;  and  as  between  the  several  other  v. 

parties,  that  the  said  cause  stand  over  to  be  further 
heard,  with  liberty  to  all  parties  to  adopt  such  de- 
fences as  they  shall  be  advised,  arising  out  of  said 
compromise,  and  the  decree  now  pronounced  in  pur- 
suance thereof/* 

The  cause  was  accordingly  further  heard,  on  the 
question  of  the  validity  of  the  leases,  on  the  12th  of 
June  and  following  days;  and  on  the  13th  of  Juljf 
1836,  Lord  Plunket  delivered  his  judgment  on  that 
question,  declaring  the  leases  not  to  be  authorised  by 
any  power  in  the  settlement  of  1779,  and  pronounced 
a  decree  as  follows: — "  Upon  reading  the  case  sub- 
mitted for  the  opinion  of  the  Court  of  Common  Pleas, 
and  the  certificate  of  the  learned  Judges  of  that 
Court  thereon,  setting  forth  that,  &c.,  and  they  were 
of  opinion  that  the  leases  in  the  pleadings  mentioned, 
dated  respectively  the  26th  of  August  1779,  &c.  were 
not  warranted  by  any  power  contained  in  the  deed  of 
settlement  dated  the  25th  of  May  1779;  and  the 
defendants  the  lessees  (the  Appellants),  by  their 
counsel  in  open  court,  declining  to  accept  an  offer 
made  by  the  Court,  to  send  the  said  case  for  the^ 
opinion  of  the  Court  of  King's  Bench,  &c.  &c. :  it  is 
ordered  and  decreed,  that  the  said  decree  of  the  12th 
of  February  1835  be  reversed,  and  it  is  declared  that 
the  insertion  therein  of  the  waiver  therein  recited 
was  not  warranted  by  the  facts.  And  it  is  further 
decreed  and  declared,  that  the  said  three  leases,  dated 
respectively  the  26th  of  August  1779,  the  28th  o£ 
October  1779,  and  the  4th  of  June  1780,  made  by 
the  said  Sir  R.  Tilson  Deane^  afterwards  created 
Baron  MuskeiTif^  and  Dame  Anne^  his  wife,  to  TiTiZ- 
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1837.       liam  Skeeht/j  &c.  were  not,  nor  was  either  of  them 

SiiErny      ^^^^^  ^*  ^^^^  ^^  warranted  by  any  power  contained 
V.  in  the  deed  of  settlement  of  the  25th  of  J/ay  1779, 

and  that  there  was  no  ground  for  sustaining  any  or 
either  of  them  on  equitable  principles :  and  the  said 
leases  being  invalid  at  law,  and  not  sustainable  on 
equitable  grounds,  it  is  further  ordered  and  declared 
that  the  same  are  void,  and  that  they  be  and  are 
hereby  set  aside,  and  that  an  injunction  do  forthwith 
issue  to  put  the  plaintiff  into  possession  of  the  pre- 
mises comprised  in  the  said  leases  respectively  (e)" 

The  Appellants,  by  their  petition  of  appeal,  prayed 
that  the  orders  for  rehearing,  and  for  opening  the 
inrolment  of  the  decrees,  made  respectively  on  the 
8th  and  28th  of  May  1835,  and  also  the  last- 
stated  decree  of  the  13th  of  July  1835,  be  reversed 
or  altered. 

Mr.  Pemberton  and  Mr.  J.  Russellj  for  the  Appel- 
lants:— The  order  for  rehearing  was  obtained  by  with- 
holding from  the  Court  all  knowledge  of  the  decree 
of  dismissal  having  been  inroUed.  On  that  ground 
the  Appellants  moved  to  discharge  the  order;  but 
Lord  Plunketj  without  inquiry  into  the  fact  or  manner 
of  inrolment,  and  without  any  application  to  vacate 
it,  spontaneously  ordered  the  inrolment  to  be  opened 
for  the  purpose  of  the  rehearing.  Both  these  orders 
are  clearly  irregular.  One  effect  of  inrolling  a  decree 
is  to  prevent  a  rehearing;  and  an  inrolment  cannot 
be  opened  except  for  fraud  or  surprise,  or  some  irre- 
gularity: Kemp  V.  Squire(J^y  Charman  v,  Charman{g)j 
Kobinson  w.Newdick{h)y  Stevens  v.  Cruppyii)^  Barnes  v. 

(e)  Lloyd  &  G.  Gas.  Temp.  ig)  16  Ves.  115. 

Lord  PluDket,  206.  (A)  3  Meriv.  13. 

(/)  1  Ves.  sen.  205.  (•)  Turn.&  R.  178. 
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1V%l8on(k\  Balguyv.  Chorley(l)y  lVhitakerv.Leach{m\       1 837. 
Richards  v.  fVood  (n),  IVardle  v.  Carter  (o).     There      soeebt 
was  neither  fraud  nor  surprise  in  the  inrolment  of  ^• 

this  decree.  The  party  affected  by  it  might  have  pre- 
vented the  inrolment  by  petition  for  rehearing,  pre- 
sented in  due  time,  or  might  have  suspended  the 
inrolment  by  caveat  for  a  month  (p).  Instead  of  doing 
either,  he  acquiesced  in  the  decree  and  paid  the  costs, 
never  contemplating  a  rehearing  until  the  learned 
Judge  who  made  the  decree  of  1832,  again  became 
Lord  Chancellor. 

But  it  was  alleged  that  the  Deputy-keeper  of  the 
Records  in  Ireland  did  not  deem  the  inrolment  suffi- 
cient, because  the  engrossment  did  not  recite  all  the 
proceedings  in  the  cause  in  the  old  form;  and  the 
new  orders  of  the  Court  of  Chancery  in  Ireland^  for 
dispensing  with  recitals,  did  not,  in  his  opinion,  apply 
to  inrolments.  The  best  answer  to  that  objection  is, 
that  Lord  Plunket  treated  the  inrolment  as  regular 
by  ordering  it  to  be  opened.  Besides,  the  affidavits 
of  the  solicitors  for  both  parties  showed  that  there  was 
an  actual  inrolment  before  the  caveat  was  tendered. 

If,  then,  the  order  to  rehear  was  irregular,  the  de* 
cree  pronounced  on  the  rehearing  cannot  be  allowed 
to  stand.  But  that  is  not  the  only  objection  of  form 
to  this  decree  :  it  contradicts  an  averment  of  a  fact  in 
the  former  decree,  asserting:  that  that  decree  contained 
a  false  statement.  That  was  a  course  of  proceeding 
quite  unprecedented.  It  is  not  competent  for  a  Judge 
to  strike  out  of  the  record,  much  less  to  contradict,  a 
statement,  signed  by  his  predecessor,  of  what  took 
place  before  the  latter  in  open  court.    At  law,  no 

(*)  1  RuBfl.  &  M.  486.  (n)  2  Smith's  Prac.  9. 

(0    1  Myl.  &  K.  640.  (o)  1  Myl.  &  C.  283. 

(m)  2  Smith's  Pra.  8.  (p)  Bea.  Ord.  308. 
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1837.  averment,  nor  pleading,  nor  evidence,  nor  argument, 

^  '^  is  allowed  against  a  record,  every  part  of  which,  as 

V.  long  as  it  remains  on  the  files  of  the  court,  must  be 

usKLRST.  ^j^i^gjj   ^Q   speak  absolute   verity:   per   Lord  Ellen- 

boroughy  in  Ramsbottom  v.  Buckhurst  {q).  The  same 
rule  holds  in  equity.  The  record  of  Sir  Edward 
Sugden's  decree  remains  unaltered.  The  statement 
contained  in  it,  of  a  waiver  of  relief  against  the 
ChinnerySy  was  not  only  true,  but  was  admitted  by 
the  proceedings  before  Lord  Plunkety  whose  decree, 
notwithstanding,  declares  that  it  contains  a  false 
statement.    . 

Another  objection,  not  only  of  form  but  also  on  the 
merits,  to  Lord  Plunkefs  decree — an  extraordinary 
decree,  with  two  dates — is,  that  without  containing  a 
declaration  that  the  Exchequer  decree  of  foreclosure, 
and  the  sale  in  pursuance  of  it,  were  void,  it  pro- 
ceeded to  declare,  on  the  prayer  of  the  vendor,  that 
the  leases  were  void,  as  to  some  of  the  defendants, 
and,  as  to  the  other  defendants,  it  directed  the  cause  to 
stand  over,  with  liberty  to  them  to  make  such  objec- 
tions to  that  declaration  as  they  migiit  be  advised. 
This  part  of  the  decree  would,  if  allowed  to  stand,  go 
to  the  extent  of  establishing  a  rule  of  equity,  that  a 
person  who  sold  all  his  estate  had  still  a  reserved  rate- 
rest  in  respect  of  leases,  subject  to  which  the  purchaser 
bought  the  estate,  and  which,  therefore,  the  purchaser 
could  not  himself  impeach.  Was  it  open  to  the  vendor 
to  impeach  them  in  the  absence  of  the  purchaser,  and 
deprive  him  of  the  security  of  solvent  tenants  ?  No 
such  equity  is  recognised  in  the  courts  in  England: 
something  partaking  of  that  doctrine  appears  in  a  case 
said  to  have  been  decided  in  Ireland ;  Maguire  v. 
Armstrong  (r).     One  of  the  objects  of  the  bill  in  the 

.      (y)  2  Matjle  &  S.  268.  (r)  2  Ball  &  B.  538. 
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present  case  was  to  set  aside  the  Exchequer  decree  i837. 
and  the  sale,  and  then  to  leave  it  open  to  the  rever-  shefht 
sioner  to  impeach  the  leases.     That  was  the  proper  ^^ 

course ;  but  this  decree  gives  a  different  relief,  for  it 
sets  aside  the  leases  at  the  suit  of  the  vendor,  and  sets 
them  up  against  the  purchaser,  contrary  to  the  scope 
and  prayer  of  the  bill.  That  was  the  irregularity  which 
Sir  Edward  Sugden  foresaw  when  he  found  that  by  the 
compromise  between  the  Respondent  and  the  Chin- 
nerys,  the  consideration  of  the  question  as  to  the 
validity  of  the  sale  was  withdrawn.  He  found,  after 
hearing  argument  on  the  point  and  giving  it  due  con- 
sideration, that,  in  the  absence  of  the  purchasers  of 
the  estate,  he  had  no  jurisdiction  to  give  any  decision 
on  the  leases,  and  he  therefore  dismissed  the  bill.  But 
he  at  the  same  time  expressed  his  clear  opinion  that 
the  leases  were  warranted  by  the  power  (5),  and  in  that 
opinion  the  Chief  Baron  concurred  ;  and  the  Chief 
Justice  of  the  Common  Pleas  said  he  was  impressed 
with  the  argument,  although  he  had  signed  the  Com- 
mon Pleas  certificate  that  the  leases  were  not  war- 
ranted {().  There  are  cases  in  which  purchasers  suc- 
ceeded in  setting  aside  leases  granted  anterior  to  their 
purchases ;  but  it  is  quite  new  to  hold,  as  Lord  Plunket 
did  (m),  on  the  authority  of  Maguire  v.  Armstrong ^ 
(which  his  Lordship  said  was  supported  by  the  case 
of  Taylor  v.  Stibbert),  that  a  vendor,  after  parting 
with  his  whole  interest,  should  impeach  leases  of  the 
property  so  parted  with,  and  to  declare  the  tenants  to 
be  trustees  of  an  equitable  interest  resei'ved  in  him 
ag^ainst  the  purchaser.  It  would  seem,  if  such  an  equity 
were  allowed  to  exist,  that  no  one  can  sell  his  estate 

(*)  Doyd  &  G.  Cas.  Temp.  Sir  E.  Sugd.  220. 
(0  2  Sugd.  Pow.  359,  and  App.  620,  (6th  Edit.) 
(tt)  Lloyd  &  G.  Cas.  Temp.  Lord  Plunket,  196. 
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1837.        out  and  out.     That  doctrine  was  not  countenanced 
Sheeht       ^y  Taylor  v.  Stibbert{x).     The  lessees  in  this  case 
^'  had  a  right  to  set  up  the  sale  to  the  Chinnerys  as  a 

protection  against  the  claim  of  the  Respondent  to 
impeach  them.  He,  instead  of  proving  that  the  estates 
were  improperly  mortgaged,  and  that  the  Exchequer 
decree  and  sale  were  wrong,  admitted  them  to  be  right 
by  agreeing  to  give  24,000  /•  to  the  purchasers  for 
a  reconveyance,  thereby  withdrawing  the  question 
between  him  and  them  from  the  consideration  of  the 
Court.  The  validity  of  the  leases,  except  as  against 
prior  incumbrancers,  was  recognised  not  only  by  the 
Exchequer  decree,  but  also  by  Lord  Redesdale*s  de- 
cree in  the  Chancery  suit  in  1802  ;  and  to  the  benefit 
of  that  decree  the  lessees  are  entitled  in  respect  of 
the  sums  of  money  paid  by  them  in  pursuance  of  it, 
and  of  the  agreement  into  which  they  entered  with 
Sir  B.  Chinnery  in  1803. 

Mr.  Knight  Bruce  and  Sir  William  Follett,  (Mr. 
C.  Beavan  with  them),   for  the  Respondent: — The 
appeal    against    the    decree   is   not    sustainable    on 
the  merits,   and   it  should  not  be  allowed   on  the 
alleged    miserable    ground    of    irregularity    of    the 
previous  orders.     The  consequence  of  deciding  that 
the  rehearing  was  irregular  would  be  to  leave  the  Re- 
spondent remediless,  inasmuch  as  by   the  Standing 
Orders  of  the  House  (y)  an  appeal  against  the  decree 
of  dismissal  of  February  1835,  would  be  now  too  late. 
But  the  order  to  rehear  was  not  irregularly  obtained, 
as  the  decree  had  not  been  inroUed  according  to  the 
established  practice  of  the  Court ;  at  all  events  it  was 
very  doubtful  whether   the   new  general    orders   of 
the  Court  of  Chancery  in  Ireland  had  changed  that 

(x)  2  Ves.  jun.  437.     (y)  See  Order  No,  1 1 8,  ante  Vol.  VI.  p.  976. 
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practice,  and  this  was  therefore  a  fit  case  for  the  exer-       jss?. 
cise  of  the  discretionary  power  of  the  Court  to  open      ^"''^     ' 
the  iarolment.     A  Court  of  Appeal  is  never  inclined  v. 

to  interfere  with  such  exercise  of  the  discretion  of  the  ^"**^**'^^- 
Court  below.  The.  Keeper  of  the  Records  must  be 
allowed  to  be  the  proper  judge  of  the  practice  in  his 
own  office,  and  in  this  matter  he  had  the  sanction  of 
the  Master  of  the  Rolls.  The  Appellants  have  never 
obtained  a  certificate  of  the  inrolment.  The  Keeper 
of  the  Records  refused  to  grant  any,  being  most  posi- 
tive in  his  opinion  that  the  short  engrossment  of  the 
decree  left  with  him  was  not  an  inrolment.  A  caveat 
was  lodged  before  that  defect  could  be  corrected. 

The  decree  of  dismissal  did  not  extend  to  all 
the  Appellants:  some  of  them  did  not  appear  at  the 
hearing;  it  is  therefore  incompetent  to  them  to  object 
to  the  opening  of  the  inrolment,  and  that  incom* 
peteucy  applies  to  all  the  Appellants,  in  consequence 
of  the  misjoinder  in  this  appeal.  An  objection  of  form 
on  one  side,  may  be  justly  met  by  a  like  objection  on 
the  other. 

The  objections  to  the  form  of  Lord  Plunket's  decree 
are,  first,  that  it  contained  a  contradiction  of  a  state- 
ment of  fact  in  the  decree  of  dismissal.  And  it  has 
been  argued,  that  any  statement  inserted  in  a  decree, 
and  appearing  on  the  record^  cannot  be  contradicted. 
But  if  Lord  Flunket  was  right  in  rehearing  the  cause, 
then  there  was  no  final  decree,  and  consequently  no 
record.  There  was  a  final  record  in  the  case  oi  Rams^ 
bottom  V.  Buckhurst  (z).  Suppose  a  decree  recited 
the  consent  of  counsel,  and  that  no  such  consent  was 
given,  would  it  not  be  open  to  the  parties  afiected 
to  question  the  statement  and  correct  the  error  ?  It 
would  be  extremely  unjust  to  hold  that  a  party  may  not 

(z)  2  M.  &  Selw.  268. 
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1 837.       questions  in  consequence  of  the  arrangement,  although 
question  the  recital  of  a  waiver  of  relief  in  a  decree 
V.  where  there  was  no  waiver.     From  a  comparison  of 

MusKERRY.  ^jj^  affidavits  of  the  solicitors  on  both  sides,  with  the 
notes  of  the  Registrar,  it  is  evident  that  the  recital  of 
waiver  of  relief  against  the  Chinnerys^  as  stated  in  Sir 
Edward  Svgden'%  decree,  was  not  warranted  by  what 
the  Respondent's  counsel  stated,  or  by  the  state  of 
the  proceedings  before  the  Court.  Nothing  that  took 
place  could  bar  the  relief  sought  against  the  Exche- 
quer decree  and  sale.  They  were  both  properly  im- 
peached by  the  Respondent,  on  the  authority  of  recent 
decisions  of  this  House:  MuUinsv.  Tawnsend  (a)y  Earl 
of  Baridan  v.  Becher{b).  The  lessees  could  not  be  in  any 
manner  affected  by  that  sale ;  they  were  strangers  to 
it,  and  had  no  right  to  interfere  in  any  arrangement 
between  Lord  Muskerry  and  the  Chinnerys,  By  that 
arrangement,  in  effect,  the  Chinnerys  granted  to  Lord 
Mtiskerry  the  relief  which  his  bill  prayed  against 
them ;  they  submitting  to  a  decree  of  redemption. 
That  arrangement  was  only  in  progress,  and  not  con- 
cluded until  more  than  two  months  after  Sir  Edward 
Sugden  pronounced  his  decree,  in  which  he  declared 
that,  in  consequence  of  the  question  regarding  the  sale 
being  withdrawn  by  the  arrangement,  he  could  not 
decide  the  questions  regarding  the  leases.  All  the 
parties  interested  certainly  assented  to  the  proposed 
arrangement.  The  Lord  Chancellor  y?a^e<i  the  petition 
for  a  reference  to  the  Master,  to  inquire  whether  that 
arrangement  would  be  beneficial  to  the  Chinnerys: 
he  afterwards  summoned  the  Common-law  Judges  to 
tear  with  him  arguments  of  counsel  on  the  ques- 
tions affecting  the  leases;  yet  he  most  unaccountably 
declares  in  his  decree  that  he  cannot  decide  these 

(a)  2  Dow  &  Clark,  430.  (6)  3  Clark  &  F.  479. 
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the  armngement  was  not  more  complete  at  the  date  Ji^Ll^ 
of  the  decree  than  on  the  days  of  the  hearing  before  Sueeut 
himself  and  the  Common-law  Judges.  Muskerrt. 

Another  objection,  which  goes  to  the  substance  as 
well  as  the  form  of  Sir  Edward  Sugden's  decree,  was 
the  declaration  therein  that  he  had  not  jurisdiction 
over  the  questions  affecting  the  leases,  in  the  absence 
of  the  parties  interested  in  the  sale  under  the  Exche- 
quer decree.  One  main  object  of  the  suit  was  to 
impeach  the  leases.  The  submission  of  one  set  of  de- 
fendants, the  purchasers  under  the  sale,  to  a  decree 
of  redemption,  in  order  to  put  an  end  to  litigation  on 
that  part  of  the  suit,  did  not  affect  the  relative  position 
of  the  plaintiff  and  the  other  defendants,  in  respect  to 
the  validity  of  the  leases;  or  if  it  had  any  such  effect, 
it  was  to  strengthen  the  plaintiff's  title.  The  clear 
understanding  of  all  the  parties  and  their  counsel, 
and  of  Sir  Edward  Sugden  himself,  was,  that  the  suit 
as  between  the  Respondent  and  the  lessees  was  to 
proceed,  notwithstanding  the  proposed  compromise. 
Lord  Plunkety  by  his  decree,  put  the  true  construction 
on  the  facts  as  they  were  stated  to  him  to  have  taken 
place,  and  as  they  did  take  place  before  his  predecessor. 
The  technical  objections  raised  against  that  decree 
should  not  be  allowed  to  stand  in  the  way  of  having  the 
appeal  against  it  heard  and  decided  on  the  merits. 

[We  abstain  from  reporting  the  arguments  of  the 
learned  counsel  on  either  side,  on  the  questions  as  to 
the  validity  of  the  leases, — which  occupied  the  House 
for  four  days, — because  the  House  did  not  give  any 
opinion  on  the  leases,  and  the  arguments  on  them  in 
the  court  below,  before  the  Lords  Chancellors  of 
Ireland  J  are  twice  reported,  by  Messrs.  Lloyd  &  Goold^ 
Cas.  Temp.  Sir  Edward  Sugden^  p.  200;  and  Cas. 
Temp.  Lord  PlunkeU  p.  188.] 
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1839.  The  Lord  Chancellor: — My  Lords,  so  long  a  time 

^^      having  elapsed  since  this  case  was  argued,  I  think  it 
Sheeuy      right  to  enter  more  minutely  into  the  facts  as  far  as 
,,    ^'  they  bear  upon  two  points  which  were  raised  in  the 

argument.  The  first  of  these  points  is  one  of  form 
and  practice,  being  whether  it  was  competent  for  the 
Court,  in  the  then  state  of  the  proceedings,  to  pro- 
nounce such  a  decree.  In  order  to  come  to  a  conclu- 
sion upon  this  point,  it  will  be  necessary  shortly  to 
examine  the  different  interests  of  the  parties  to  the 
cause. — In  1775,  Anne  Fitzmaurice  was  seised  in  fee 
of  the  iSprm5ir/?e/<i  estate,  subject  to  a  charge  of  6,000/. 
vested  in  John  Godley^  and  in  fee  absolutely  of  two 
other  estates,  called  Farrihy  and  Gurtaheedy.  She 
married  Sir  Robert  Tilson  Deane;  and  her  mother- 
in-law,  Hester  Fitzmaurice^  making  a  claim  upon  the 
estate,  it  was  arranged  that  she  should  accept  an 
annuity,  charged  upon  a  ninety-nine  years'  term 
over  all  the  estates,  in  full  of  her  demand. 

In  1799,  a  post-nuptial  settlement  was  made  of 
the  estates  of  Springfield  and  Farrihy^  under  which 
these*  estates,  after  life  estates  to  the  husband  and 
wife,  were  limited  to  the  two  sons,  then  living,  for 
life,  remainder  to  their  sons  in  tail  male,  remainder 
to  any  other  sons  of  the  settlor  in  tail ;  and  power 
was  reserved  to  Sir  R.  T.  Deane^  of  granting  leases 
and  of  charging  the  estate  with  20,000/.  This  power 
of  leasing  he  exercised  by  granting  a  lease  dated  the 
26th  of  August  1779,  now  vested  in  the  Appellants, 
W.  t/.  Sheehy  and  Bryan  Sheehy;  by  granting  an- 
other lease,  dated  the  28th  of  October  1779,  now 
vested  in  the  Appellants,  Edward  and  John  Sheehy; 
by  granting  another  lease,  dated  the  4th  of  June 
1780,  now  vested  in  the  Appellants,  Ann  Westropp 
and  T.  J.  Westropp.  He  also  exercised  the  power  of 
charging  the  estate  by  two  mortgages  to  St.  John  Chin* 
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nery^  one  dated  the  29th  of  April  1780,  for  6,000/.,        i839. 
and  the  other  the  7th  of  April  1783,  for  4,500/.  Shemv 

On  the  18th  of  November  1802,  a  decree  was  v. 
made  in  a  suit  instituted  to  compel  payment  of  the 
arrears  of  the  annuity  secured  to  Hester  Fitzmaurice 
under  the  deed  of  the  20th  of  June  1776,  the  right 
to  which  was  then  vested  in  Lord  JVestcote  by  mort- 
gage of  the  estate  charged  ;  and  it  was  by  that  decree 
declared  that  the  leases  were  fraudulent  and  void  as 
against  the  charge,  and  that  the  tenants  were  to 
account  for  the  full  value  from  the  year  1784;  but 
the  tenants  were  to  be  at  liberty  to  redeem  the 
charge,  and,  as  against  the  estate,  to  be  repaid  what 
they  might  pay  for  that  purpose  either  by  way  of 
rent  or  sums  advanced  by  them.  This  suit  was  insti- 
tuted in  the  Court  of  Chancery  in  1782;  and  in 
1784,  Chinneryy  the  mortgagee,  filed  a  bill  in  the 
Court  of  Exchequer  to  foreclose;  and  in  1787,  a 
decree  was  made  in  the  latter  suit,  merely  of  refer- 
ence to  take  the  accounts;  and  in  December  1802, 
soon  after  the  decree  in  the  Chancery  suit,  Lord 
JVestcote  assigned  to  Chinneryy  the  mortgagee,  all 
his  interest  under  that  decree.  On  the  19th  of  Fe- 
bruary 1807,  a  decree  of  foreclosure  was  made  in 
the  Exchequer  suit,  upon  the  report  of  the  Deputy 
Remembrancer,  who  found  a  large  sum  due  upon 
Chinnery's  mortgage,  but  subject  to  the  decree  in 
Chancery  of  1802,  and  to  the  leases,  and  to  another 
mortgage  or  charge  of  5,000/.  then  vested  in  God- 
ley  ^  but  which  was  afterwards  assigned  to  Chinnery. 
Under  this  decree,  a  sale  of  the  Springfield  and  Far- 
rihy  estates  took  place  before  the  Remembrancer; 
and  Alice  Chinnery^  in  whom  the  mortgage  was  then 
vested,  became  the  purchaser,  but  subject,  according 
to  the  decree,  to  Lord  Westcote's  charge,  Godley*s 
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1839.        charge,  and  the  leases.     In  1812,  a  conveyance  was 
Shefhy      directed  to  be  made  under  the  purchase,  but  it  was 
not  executed  except  by  the  Deputy  Remembrancer. 

In  1819,  a  bill  was  filed  in  the  Court  of  Chancery 
in  Ireland^  by  the  Respondent,  then  first  tenant  in 
tail,  and  the  other  parties  then  interested  under  the 
settlement  of  1779,  impeaching  the  titles  of  the 
mortgagees  and  of  the  lessees.  In  1832,  the  cause 
came  to  be  heard  before  Lord  Plunkct^  who  directed 
a  case  for  the  opinion  of  the  Court  of  Common  Pleas, 
as  to  whether  the  leases  were  warranted  by  the  power 
contained  in  the  settlement  of  the  25th  of  May  1779. 
In  February  1834,  the  certificate  of  the  Judges 
of  the  Common  Pleas  was  obtained,  fnding  that 
the  leases  were  not  warranted  by  the  power.  Before 
the  cause  came  on  for  hearing  upon  this  certificate, 
an  arrangement  having  taken  place  between  the 
plaintiff  (the  now  Respondent),  and  the  ChinnerySf 
in  whom  the  mortgages  and  Lord  JVestcote's  charge 
were  then  vested,  the  Court  was  informed  that  no 
judgment  was  required  as  between  the  plaintiff  and 
the  mortgagees :  upon  which  Sir  Edward  Sugdeuj 
then  Lord  Chancellor  of  Ireland,  expressed  his  opi- 
nion, that  the  plaintiff  having  waived  all  relief 
against  the  mortgagees,  and  as  to  the  sale  in  the  Ex- 
chequer suit,  no  judgment  could  be  pronounced  as  to 
the  leases ;  and  therefore  dismissed  the  bill  as  against 
the  defendants  claiming  the  several  leases.  Before 
this  time,  that  is  on  the  5th  of  February  1835,  one 
of  the  parties  interested  in  the  mortgages  being  a 
lunatic,  a  reference  was  made  to  inquire  whether  the 
proposed  arrangement  would  be  for  the  benefit  of 
the  lunatic ;  and  after  the  decree,  that  is  on  the  8th 
of  April  1835,  the  Master  reported  in  the  affirma- 
tive.   This  decree,  according  to  the  case  made  by  the 
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defendants,  was  in  rolled,  but  that  is  denied  by  the      J_^^ 
plaintiff.  Sheeuy 

On  the  8th  oi  May  1835,  an  order  for  rehearing 
was  made  as  of  course ;  and  on  the  28th  of  May  1836, 
upon  an  application  by  the  Appellants  to  discharge 
that  order,  an  order  was  made  to  open  the  inrolment 
for  the  purpose  of  the  rehearing^ 

On  the  13th  of  July  1835,  Lord  Plunket  pronounced 
his  decree  upon  the  rehearing,  carrying  into  effect 
the  terms  of  the  arrangement,  giving  to  the  plain- 
tiff the  benefit  of  the  redemption,  on  payment  of  the 
sum  agreed  to  be  paid  upon  account  of  the  mortgages 
and  charges ;  and,  as  against  the  lessees,  declaring 
the  leases  void,  they  having  declined  to  take  another 
case  for  the  opinion  of  the  Court  of  King's  Bench. 

I'he  appeal  is  against  the  orders  of  the  8th  and 
28th  of  May  1835,  and  the  final  decree  of  the  13th 
of  July  1835.  The  two  orders  may  be  considered 
together,  the  question  as  to  both  being  the  regularity 
and  propriety  of  the  order  for  rehearing;  that  is, 
whether  under  the  circumstances  the  Court  was  pre- 
cluded by  the  inrolment  from  rehearing  the  cause. 

It  appears,  from  the  afiSidavit  of  Mr.  Furlong^  the 
plaintiff's  solicitor,  that  it  was  a  subject  of  doubt 
whether  there  had  been,  in  fact,  any  inrolment  of  the 
decree ;  the  Deputy-keeper  of  the  Rolls  having  ob- 
jected to  the  engrossments  left  with  him,  as  being 
merely  copies  of  the  decree  in  the  short  form,  and 
that  he  had,  therefore,  consulted  the  Master  of  the 
Rolls,  who  was  of  opinion  that  they  were  not  to  be 
considered  as  an  inrolment ;  and  therefore  he  declined 
to  give  any  certificate  of  the  inrolment,  and,  in  fact, 
there  was  not  any  such  certificate.  Mr.  Furlong 
having  received  this  information,  explains  the  reason 
of  his  not  having  made  any  application  to  the  Court 
to  vacate  the  inrolment ;  but  it  appears  that  the  de- 
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18S9,        fendants,  Edward  and  John  Sheehy^  moved  to  set 
^I"^"     '      aside  the  order  for  a  rehearing,  upon  the  ground  of 
f.  the  decree  having    been  inroUed,  whereupon  Lord 

Plunket  ordered  that  the  inrolment  should  be  opened, 
for  the  purpose  of  rehearing  the  cause. 

There  certainly  is  a  want  of  regularity  in  this  pro- 
ceeding, which  may,  perhaps,  be  accounted  for  by  the 
doubt  which  appears  to  have  existed  as  to  whether 
there  had,  in  fact,  been  any  inrolment ;  and  if  the 
Lord  Chancellor  was  of  opinion  that  under  the  cir- 
cumstances  there  had  been  no  inrolment,  or   that 
there  was  doubt  about  it ;  or  that,  if  the  inrolment 
was  good,  there  was  sufficient  ground  for  vacating 
it,  he  may  have  thought  it  right  to  remove  the  doubt 
by  his  order  of  the  28th  oi  May  1835.     The  question, 
however,  now  is,  whether  it  be  necessary  to  dispose  of 
this  appeal  upon  the  ground  of  this  irregularity,  and, 
after  all  the  expense  and  delay  which  has  been  ex- 
perienced, to  send  the  parties  back  to  commence  their 
proceedings  de  novOy  so  far  as  to  make  it  necessary 
for  the  Respondent  to  appeal  against  the  decree  of 
the  12th  February  1835,  instead  of  deciding  any  of 
the  questions  between  the  parties  upon  the  Appel- 
lant's appeal  against  the  decree  of  the  1 3th  July  1835. 
A  Court  of  Appeal  is  always  unwilling  to  adopt  such 
a  course,  when  it  is  possible  to  reach  any  of  the  merits 
of  the  case.    Tn  questions  respecting  the  inrolment  of 
decrees,  the  Court  exercises  a  discretionary  power  (c) ; 
and  although  such  discretion  ought  to  be  regulated 
by  precedent  and  authority,  yet  the  circumstances  of 
this  case  were  very  peculiar,  and  I  think  that  your 
Lordships  will  not  consider  it  to  be  your  duty  upon 
this  question  of  form  to  refuse  to  entertain  the  other 
points  in  the  cause. 

(c)  See  as  to  effect  of  inrobneDt,  Foster  v.  Cockerellj  ante,  vol.  3, 
p.  456 ;  Champemowne  v.  Broeke,  ante,  vol.  4,  p.  247. 
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If,  then,  your  Lordships  feel  at  liberty  to  consider       issp. 
the  merits  of  the  decree  of  dismissal  of  the  1 2th  Febru-      ^' 
ary  1835,  it  is  material  to  consider  that  the  decree  v. 

contains  in  its  recitals  the  grounds  upon  which  it  was 
founded.  It  recites  that  the  plaintiff  had,  by  his  coun- 
sel in  open  court,  waived  insisting  on  any  relief  in 
respect  to  the  final  decree  in  the  Exchequer,  and  the 
sale  made  in  pursuance  thereof,  and  that  it  appeared 
that  the  lands  had  been  sold  subject  to  the  leases.  It 
proceeds  then  to  dismiss  the  bill  against  the  lessees 
with  costs.  It  is  unnecessary  to  consider  whether, 
if  these  recitals  in  the  decree,  of  the  plaintiff  having 
waived  insisting  on  any  relief  in  respect  to  the  decree 
of  the  Exchequer,  and  the  sale  made  in  pursuance 
thereof,  were  consistent  with  the  fact,  it  would  neces- 
sarily lead  to  a  dismissal  of  the  bill  against  the 
lessees,  because  it  appears  to  me  evident  from  the 
proceedings,  independently  of  the  affidavits,  that  the 
recital  must  have  been  inserted  from  a  misapprehen- 
sion. It  is  indeed  stated  in  one  of  the  affidavits  that 
it  was  introduced  after  the  hearing,  and  this  is  not 
contradicted ;  but  upon  a  rehearing,  there  can  be  no 
reason  for  binding  the  plaintiff  by  this  evident  mis- 
take by  the  officers  of  the  Court.  The  whole  trans- 
action proves  that  the  plaintiff's  counsel  could  not 
have  done  what  the  decree  recites,  because  the  arrange- 
ment with  the  Chinnerys  was  to  be  carried  into  effect 
by  a  decree.  The  proposal  was,  that  the  defendants 
should  submit  to  a  decree ;  and  a  reference  had  been 
obtained  to  inquire  on  behalf  of  one  of  them,  who  was 
a  lunatic,  whether  it  would  be  for  his  benefit  to  sub- 
mit to  the  proposed  decree.  Now,  from  the  terms  of 
the  recital,  it  would  be  inferred  that  the  plaintiff  had 
waived  all  relief  against  the  decree  and  sale  in  the 
Exchequer;  whereas,  in  fact,  the  defendant  had  at 
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1839.       the  time  agreed,  subject  to  the  inquiry,  to  submit  to 
SnEEuY       ^  decree  in  the  plaintiff's  favour.     This  having  been 
».  so  arranged,   the  counsel  might  naturally  have  in- 

formed  the  Court  that  the  plaintiff  had  not  to  trouble 
the  Court  to  adjudicate  as  against  the  Chinnerys ;  but 
not  because  the  relief  against  them  had  been  aban- 
doned, but  because  the  terms  of  it  had  been  arranged  ; 
and  this,  no  doubt,  led  to  the  mistake.  If  this  had 
been  rightly  understood  at  the  time,  I  cannot  think 
there  would  have  been  a  decree  of  dismissal  without 
any  decision  upon  the  merits.  A  decree  so  arranged 
with  the  Chimierys  must  have  had  the  same  effect  as 
if  the  Court  had  pronounced  it ;  with  this  difference 
only,  that  the  lessees  might  themselves  have  disputed 
the  plaintiff's  title  to  any  interest  in  the  estate.  It 
was  not  competent  for  any  of  the  defendants  at  the 
hearing  to  insist  that  the  relief  prayed  against  the 
Chinnerys  and  against  the  lessees  had  been  improperly 
joined  in  one  suit;  and  if  not,  and  if  the  plaintiff  had 
shown  a  good  title  to  relief  against  the  Chinnerys^ 
and  had  so  established  an  interest  sufficient  to  entitle 
him  to  <lispute  the  validity  of  the  leases,  the  Court 
could  not  have  declined  to  adjudicate  upon  the 
subject. 

It  was  indeed  contended,  that  independently  of  this 
title  to  question  the  leases,  there  was  sufficient  intere^ 
left  in  the  plaintiff,  notwithstanding  the  sale  in  the 
Exchequer,  to  entitle  him  to  ask  a  decree  to  set  aside 
the  leases,  the  sale  having  been  subject  to  the  leasesy 
so  that  nothing  more  was  disposed  of  than  what  re- 
mained of  the  estate  after  deducting  the  interests 
comprised  in  the  leases;  so  that  so  much  of  such  in- 
terests as  had  not  been  effectually  given  to  the  lessees, 
not  belonging  to  the  lessees  and  not  having  been  sold, 
remained  undisposed  of  in  the  original  decree ;  but  it 
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is  not  necessary  to  give  any  opinion  upon  that  point,  I83Q. 
because  if  the  plaintiff  had  an  equity  to  set  aside  the  shcehy 
decree  in  the  Exchequer  and  the  sale  had  in  pursuance 
thereof,  or  if  these  proceedings  were  in  themselves 
defective,  his  title  to  raise  the  question  respecting  the 
leases  cannot  be  disputed ;  and  I  have  the  satisfaction 
to  find  from  the  printed  report  that  Sir  Edward  Sag- 
den  entirely  concurs  in  this  view  of  the  case,  and  gives 
it  as  his  decided  opinion  that  the  suit-  was  not  in  its 
original  joinder  multifarious,  but  that  the  plaintiff, 
disputing  the  title  of  the  mortgagees  under  the  decree 
in  the  Exchequer  and  the  sale,  was  clearly  entitled  in 
the  same  suit  to  raise  his  objection  to  the  leases.  If, 
then,  he  was  so  entitled  to  assert  in  one  suit  his  equity 
as  against  the  decree  and  sale,  and  also  against  the 
lessees,  he  must  have  been  entitled  in  that  suit  to  relief 
as  to  both,  if  he  succeeded  in  making  out  his  case. 
Suppose,  at  the  heariug,  he  had  made  out  his  case  so  far 
as  to  set  aside  the  decree  and  sale  in  the  Exchequer, 
or  to  prove  that  they  were  defective  and  void,,  and  that 
he  was  therefore  still  entitled  to  the  equity  of  redemp- 
tion, he  would,  no  doubt,  in  that  case  have  been  enti- 
tled to  ask  of  the  Court  a  decision  as  to  the  leases,  and 
this  right  could  not  properly  depend  upon  the  greater 
or  less  degree  of  resistance  which  the  mortgagees 
might  make  to  the  plaintiff's  title  to  relief  as  against 
them.  If,  at  the  hearing,  they  had  by  their  counsel 
said  that  they  could  not  resist  the  plaintiffs  title  to 
redeem,  the  heariug,  as  against  them,  would  have  been 
closed,  and  the  title  as  to  the  lessees  would  alone  have 
remained  for  decision ;  but  this  is,  in  fact,  what  was 
done  :  the  terms  upon  which  the  plaintiff  was  to  have 
his  decree  against  the  mortgagees  had  been  the  subr 
ject  of  negotiation,  but  the  groundwork  of  the  whole 
was  that  the  plaintiff  should  have  a  decree  for  redemp-' 
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1839.       tion  against  them;  nor  could  the  defendants,  the  les- 
g^^'^^ '       sees,  be  in  any  degree  prejudiced  by  this,  for  notwith- 
V.  standing  this  arrangement,  it  was  quite  competent  for 

them,  and  it  necessarily  formed  part  of  their  case,  that 
the  plaintiff  had  no  title  to  question  the  leases,  not 
having  in  him  sufficient  estate  and  interest  to  enable 
him  to  do  so.  For  this  purpose  it  was  part  of  their 
case  to  insist  that  by  the  decree  in  the  Exchequer,  and 
the  sale  had  in  pursuance  of  it,  the  plaintiff  had  lost 
that  estate  and  interest  which  was  necessary  to  enable 
him  to  question  the  leases;  and  this  was  as  much  open 
to  them  after  the  an'angement  with  the  mortgagees  as 
before  it  took  place,  for  if  the  lessees  could  show  that 
before  that  arrangement  the  plaintiff  had  not  any  such 
estate  and  interest,  his  acquiring  the  estate  and  interest 
of  the  mortgagees,  even  before  the  hearing,  would  not 
have  improved  his  situation  ;  but,  in  fact,  he  had  it  not 
at  that  time.  If,  as  seems  to  have  been  understood  at 
the  time,  the  plaintiff  had  consented  to  the  mortgagees 
keeping  the  estate  under  the  sale,  the  plaintiff**s  posi- 
tion, as  between  himself  and  the  lessees,  would,  no 
doubt, have  been  materially  altered;  but  as  the  arrange- 
ment was  that  he  should  redeem  the  mortgages,  I 
think  that  he  was  as  much  entitled  to  a  judgment 
against  the  lessees,  according  to  the  merits,  as  if  he  had 
proved  his  title  to  redeem  adversely  against  the  mort- 
gagees. Possibly  the  lessees  may  have  relied  upon 
the  mortgagees  fighting  that  part  of  the  case  which 
turned  upon  the  want  of  title  in  the  plaintiff;  but  as 
it  was  undoubtedly  competent  for  the  lessees  to  have 
done  that  themselves,  they  cannot  complain  if  a  decree 
has  passed  against  them  from  their  having  omitted  to 
insist  upon  a  point  in  the  case  which  was  open  to 
them. 

It  appears  to    me,  therefore,  that  your  Lordship 
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must  come  to  the  conclusion,  that  the  grounds  for  the       1839. 
dismissal  in  February  1835,  cannot  be  maintained.    If      'Z^^ 
that  be  so,  it  appears  to  me  that  there  is  the  greatest    ^^    v. 
difficulty  in  your  Lordships  proceeding  any  further  in 
adjudicating  upon  the  question  between  the  parties ;  I 
mean,  so  as  to  pronounce  any  judgment  upon  the  leases^ 
as  to  which  the  case  stands  thus :  there  has  been  no 
adjudication  below  upon  that  subject ;   there  is  the 
certificate  of  the  Court  of  Common  Pleas  against  the 
leases;  there  was  an  argument  in  February  1835,  be- 
fore the  Lord  Chancellor  of  Ireland^  assisted  by  the 
Chief  Justice  of  the  Common  Pleas  and  the  Chief 
Baron,  but  no  judgment  was  pronounced  upon  it,  the 
Lord  Chancellor  having  been  of  opinion  that  the  suit 
must  be  dismissed  upon  the  point  of  form  already  ob- 
served upon.     He,  indeed,  expressed  a  strong  opinion 
in  favour  of  the  leases,  but  carefully  guarded  against 
any  inference  that  he  was  deciding  upon  their  validity. 
When  the  cause  came  on  again  before  Lord  Plunhet^ 
the  lessees  declined  taking  any  other  case  for  the  opi* 
nion  of  the  Court  of  King's  Bench,  and  Lord  Plunket 
made  his  decree  setting  the  leases  aside.     After  the 
opinion  of  one  Court  of  Law  has  been  obtained  upon  a 
case,  if  the  Equity  Judge  entertains  doubts  as  to  the 
opinion  returned,  or  thinks  the  case  of  so  much  diffi- 
culty  and  importance  as  to  require  further  considera- 
tion,  it  is  almost  of  course  to  send  it  for  the  opinion  of 
another  Court:  it  is  certainly  not  necessary  so  to  do,  as 
the  Judge  in  Equity  may  take  upon  himself  to  decide 
against  the  opinion  of  the  Court  of  Law;  but  clearly  the 
parties  cannot  require  him  so  to  do,  or  complain  of  his 
declining  to  decide  the  question  without  further  assist- 
ance.    If,  therefore,  the  parties  against  whose  case  the 
Judges  have  certified,  decline  the  oflfer  of  the  Court  to 
have  another  case  sent  to  another  Court,  they  cannot 
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1 83^.       complain  of  the  Judge  acting  upon  the  opinion  already 

"r^'    '       obtained  ;  and  in  an  ordinary  case  I  should  think  your 

V.  Lordships  would  not  be  exercising  a  sound  discretion 

usKERRT.    j£  y^^  y^Qxe  to  opcu  thc  door  to  further  litigation,  on 

behalf  of  a  party  who  had  declined  to  accept  the  oflfer 

of  the  Court  below  to  put  the  case  in  the  ordinary 

course  for  final  adjudication. 

But  there  certainly  are  great  peculiarities  in  the 
present  ease ;  what  had  taken  place  in  the  cause,  may 
naturally  have  led  the  lessees  to  think  that  they  had 
a  good  ground  for  getting  rid  of  the  suit,  without  re- 
ferring their  title  to  further  question  ;  which  ground 
they  must  have  abandoned  had  they  accepted  the 
offer  of  a  second  case.  I  do  therefore  think  that  it 
would  be  hard  and  might  lead  to  injustice  if  we  were 
to  bind  them  by  their  refusal  to  accept  that  offer,  par- 
ticularly in  a  case  in  which  there  has  been  such  a 
conflict  of  opinions  upon  the  point  of  law  :  and  I  am 
the  more  inclined  to  think  so  because  I  do  not  see  in 
the  last  decree  any  such  inquiries  and  reservations  of 
right,  as  it  would  seem  the  lessees  would  be  entitled 
to  before  their  leases  could  be  taken  away :  for  in- 
stance, I  find  that  in  the  decree  of  1802  they  are 
ordered  to  account  from  1784  to  the  party  entitled  to 
the  arrears  of  the  annuity,  without  reference  to  the 
amount  which  has  been  given  upon  the  leases.  Now 
before  that  can  constitute  a  part  of  the  claim  of  the 
ChinnerySy  the  lessees  have  a  right  to  reserve  those 
payments  against  the  estate,  and  to  stand  in  the  place 
of  that  party  for  what  excess  of  rent  they  might  so 
pay,  or  what  they  might  themselves  advance.  Wliat 
was  done  upon  this  does  not  appear  from  the  appeal 
papers,  but  it  is  obvious  that  a  considerable  demand 
may  have  arisen  in  favour  of  the  lessees  from  the  pro- 
visions of  that  decree;  but  the  decree  of  July  ISZ^ 
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simply  declares  the  leases  void,  and  proceeds  to  put       1839. 
the  plaintiff  into  possession.  Sheeut 

Now,  it  is  very  possible  that  these  and  other  points 
may  have  been  overlooked  in  the  contest  which  was 
going  on  as  to  the  principal  matters  in  issue ;  and  this 
affords  another  reason  to  induce  this  House  not  to  at- 
tempt finally  to  settle  the  decree  between  the  parties. 
It  is,  however,  quite  sufficient  that,  as  to  the  question 
about  the  validity  of  the  leases,  there  has  been  no  judg- 
ment below,  except  the  last  decree,  which  proceeds 
upon  the  lessees'  refusal  to  accept  the  offer  of  another 
case ;  and  which,  for  the  reasons  I  have  given,  I  think 
ought  not  to  bind  them.  I  think,  therefore,  that  for 
the  purpose  of  obtaining  such  an  adjudication,  the 
case  must  be  sent  back  to  the  Court  of  Chancery  in 
Ireland ;  that  Court  will  of  course  use  its  own  discre- 
tion as  to  the  manner  of  disposing  of  that  question ; 
that  is,  whether  by  deciding  it  itself,  or  calling  for 
further  assistance  from  another  Court  of  Law.  My 
object  is,  that  this  question  should  come  before  the 
Court  relieved  from  all  the  difficulties  with  which  it 
has  hitherto  been  embarrassed  :  and  this,  I  think,  will 
be  attained  by  this  House  declaring  that  it  was  com- 
petent for  the  Lord  Chancellor  of  Ireland^  at  the  time 
of  making  the  decree  of  the  12th  of  February  1835, 
to  adjudicate  between  the  plaintiff  and  the  defendants, 
the  lessees,  as  to  the  validity  of  the  leases ;  and,  with 
that  declaration,  remitting  the  case  to  that  Court,  to  be 
heard  upon  that  question,  and  to  make  such  decree 
between  the  plaintiff  and  the  lessees  as  shall  be  just. 

It  is  true,  that  if  the  lessees  should  adhere  to  the 
course  they  followed  below,  of  declining  another  case, 
and  should  not  ask  for  inquiries  as  to  advances  made 
by  the  lessees,  expense  might  be  saved  by  your  Lord- 
ships now  dealing  with  the  case  upon  that  ground : 
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1839.       but  unless  I  am  so  informed,  I  shall  not  suppose  that 
Sheeht      *^  ^^  *^®  C2ise.     I  therefore  move  your  Lordships  that 
«•         the  case  be  remitted  to  the  Court  of  Chancery  in  Ire- 
landj  with  the  declaration  and  direction  proposed. 

It  was  declared  by  the  Lords,  &c.  *^  that  it  was  com- 
petent for  the  Lord  Chancellor  of  Ireland^  at  the  time 
of  making  the  decree  of  the  12th  of  February  1835  (rf), 
to  adjudicate  between  the  plaintiff  and  the  defendants, 
the  lessees,  in  the  said  suit  in  the  Court  below,  as  to 
the  validity  of  the  said  leases :  And  it  was  ordered, 
that  with  this  declaration  the  cause  be  remitted  back 
to  the  Court  of  Chancery  in  Ireland,  to  be  heard  upon 
that  question,  and  to  make  such  decree  between  the 
said  plaintiff  and  the  said  defendants^  the  lessees,  as 
shall  be  just  and  consistent  with  this  declaration  and 
judgment." — [71  Lords'  Joum.  370  &  648.] 

[After  the  cause  was  remitted,  a  case  was  sent  by  the 
Lord  Chancellor  to  the  Court  of  Queen's  Bench  in  Ire- 
land, and  the  questions  as  to  the  validity  of  the  leases 
were  again  fully  argued.  Three  of  the  Judges,  viz. 
Chief  Justice  Bushe,  and  Justices  Burton  and  Perrin, 
certified  that  the  three  leases  to  the  Sheehys  were  not, 
nor  was  any  of  them,  warranted  by  the  power  con- 
tained in  the  deed  of  the  25th  of  May  1779:  Mr. 
Justice  Crampton,  the  fourth  Judge,  dissenting,  and 
certifying  that  all  the  three  leases  were  warranted  by 
the  extraordinary  leasing  power  in  that  deed. —  See 
Lord  Muskerry  v.  Sheehy,  2  Jebb  &  Symes,  300.] 

(cf)  The  date  of  the  decree  heing  Idth  of  July  in  the  Order,  as 
first  entered  on  the  Journals,  was  afterwards  corrected  as  aboY«. 
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John  Fleming    ------    Appellant.  1339: 

Henry  DuNLOP-     -----     Respondentia).  Z\xnt\,6.\s. 

The  House  of  Lords  will,  on  appeal,  interfere  with  the  practice  of      Municipal 
the  Courts  below  in  respect  of  procedure,  when  the  form  of  pro-       Eiediont, 
cedure  admitted  below  appears  to  be  incompetent  and  to  lead  to       Practice. 
dangerous  results.  p^^ ^ 

A  bill  of  suspension  and  interdict  is  an  incompetent  procedure  to     ComoeteMcv 
try  and  determine  the  merits  of  contested  municipal  elections.  ofAppeJi. 

Procedure  by  bill  of  suspension  and  interdict  cannot  be  taken  against 
a  party  in  possession  of  an  office,  to  question  his  right  thereto, 
by  a  party  who  is  not  in  possession  ;  nor  can  it  apply  to  a  case 
where  neither  party  is  in  possession,  nor  to  acts  done  anterior  to 
the  act  of  election. 

Where  a  party  is  in  the  legal  and  undisputed  possession  of  a  municipal 
office,  it  is  competent  for  him,  by  suspension  and  interdict,  to  pro- 
tect his  office  against  the  unauthorised  intrusion  of  a  party  who 
has  no  title  to  the  office  :  but  it  does  not  put  into  office  a  party 
who  has  the  abstract  right  to  It. 

An  interlocutor,  passing  a  bill  of  suspension,  and  granting  interdict, 
is  subject  to  appeal  to  the  House  of  Lords,  within  the  48  Geo.  3, 
c.  151. 

Mr.  WILLIAM  MILLS  was  elected  a  member 
of  the  town  council  of  the  city  of  Glasgow,  at  the  first 
municipal  election  under  the  Act  3  &  4  Will.  4,  c.  76, 
(in  November  1833) ;  and  on  the  7th  of  November 
1834  he  was  chosen  by  the  council  to  be  Lord  Provost, 
that  office  having  become  vacant  by  the  resignation  of 
Mr.  Graham,  who  had  been  elected  to  it  in  1833, 
under  the  new  system.  Mr.  Mills  remained  in  office  as 
Provost  until  November  1837,  being  three  years  from 
the  time  of  his  election  as  Lord  Provost  (the  statutory 
period),  and  four  years  from  the  time  of  his  election  as 

(a)  The  question  which  was  raised  hut  not  decided,  in  the  case 
o£  Monteith  v.  M*  Gavin  (ante  Vol.  V.  p.  459 )»  namely,  whether 
an  application  to  the  Court  of  Session,  hy  bill  of  suspension  and  in- 
terdict, is  a  competent  mode  of  procedure  to  try  the  validity  of  an 
election  of  a  municipal  officer,  and  of  his  right  to  the  office  in  a 
Royal  burgh  in  Scotland,  has  been,  among  other  questions,  deter- 
tuined  in  the  present  case. 
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1 839.  town  councillor.  On  the  7th  of  November  1 837  a  new 
Fleming  election  of  town  counciUors  took  place;  and  Mr.  Mills, 
having  been  one  of  the  third  part  of  the  councillors 
who  were  bound  by  the  provisions  of  the  statute  to  go 
out  of  oflSice  on  that  day,  went  out  accordingly,  but 
was  again  put  in  nomination  for  one  of  the  wards  of 
the  city,  and  was  replaced  in  the  council  for  that  ward. 
The  poll-books  were  transmitted  to  him  next  day  as 
Lord  Provost,  in  order  that  he  might,  with  the  assist- 
ance of  the  town  clerk,  cast  up  the  votes  and  declare 
the  persons  elected,  &c.;  but  in  consequence  of  a  pro- 
test by  several  registered  voters  and  town  councillors 
against  Mr.  Mills,  insisting  that  his  period  of  office 
expired  on  the  7th,  and  that,  as  there  was  no  Provost, 
the  senior  magistrate  was  the  proper  officer  to  cast  up 
the  votes  and  declare  the  elections,  and  generally  to 
act  as  chief  magistrate  until  a  Provost  was  elected, 
Mr.  Henry  Paul,  who  filled  the  office  of  first  bailie^ 
by  the  advice  of  the  assessor  of  the  city  presided 
with  Mr.  Mills  at  that  meeting,  and  both  signed  the 
minutes.  On  the  9th  of  November  there  was  another 
meeting  for  the  purpose  of  swearing  in  the  councillors 
who  had  accepted,  and  at  that  meeting  Mr.  Paul 
alone  presided,  and  administered  the  oaths  of  office  to 
the  new  town  councillors,  and  to  Mr.  Mills  among 
the  rest;  which  was  alleged  as  the  reason  of  his  not 
presiding,  as  he  could  not  administer  the  oaths  to  him- 
self. On  the  loth  oi  November,  in  pursuance  of  the 
provisions  of  the  statute,  a  meeting  was  held  for  the 
purpose  of  electing  a  provost  and  other  office-bearers. 
Mr.  Mills  claimed  to  preside  at  that  meeting,  insisting 
on  his  right  to  hold  the  office  of  Lord  Provost  until  a 
successor  should  be  elected ;  some  of  the  councillors 
protested  against  his  presiding,  and  that  Mr.  Paid 
was  senior  magistrate  and  had  the  exclusive  right; 
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a^inst  which  there  i^ras  a  counter-protest  by  other       issg. 
councillors.     The  result  was  that  Mr.  Mills  and  Mr.     ^T"''     ' 
Jraul  presided  together.  _  v. 

Mr.  Dunlop  (the  Respondent)  was  proposed  by  one 
party  for  the  oflSice  of  Lord  Provost ;  Mr.  Fleming  (the 
Appellant)  was  proposed  by  another  party.  There 
being  an  equality  of  votes,  Mr.  Mills  declared  that 
he  gave  his  casting  vote  for  Mr.  Fleming ^  and  Mr.  Paul 
declared  that  he  gave  his  casting  vote  for  Mr.  Dunlop. 
Mr.  Afills  declared  Mr.  Fleming  duly  elected  Lord 
Provost,  and  Mr.  Paul  declared  the  same  of  Mr.  Dun- 
lop  ;  whereupon  a  councillor  protested  that  the  latter 
had  not  been  duly  elected,  and  against  his  induction 
into  office,  and  protested  that  Mr.  Fleming  had  been 
duly  elected  and  ought  to  be  inducted:  another 
councillor  made  similar  protests  against  Mr.  Fleming ^ 
and  in  favour  of  the  election  and  induction  of  Mr. 
Dunlop.  Mf.  Mills  then  administered  the  oaths  of 
office  to  Mr.  Fleming,  who  subscribed  thereto ;  and 
Mr.  Paul  administered  the  like  oaths  to  Mr.  Dunlop^ 
who  subscribed  the  same.  Mr.  Mills  then  invested 
Mr.  Fleming  with  the  gold  chain  and  other  symbols 
of  office  which  he  himself  held.  Mr.  Fleming  and 
Mr.  Dunlop  then  took  the  chairs  respectively  vacated 
by  Mr.  Mills  and  Mr.  Paul,  and  they  both  subscribed 
the  minutes  of  the  election  of  certain  magistrates  and 
office-bearers  elected  at  the  meeting,  &c. 

Mr.  Fletning  continued,  subsequently,  to  do  several 
acts  appertaining  to  the  duties  and  privileges  of  Lord 
Provost,  without  any  interference  or  interruption  by 
Mr.  Dunlop,  who  also  performed  some  acts,  and  was  re- 
cognized by  his  party  as  the  duly  elected  Lord  Provost. 

Mr.  Dunlop  presented,  as  soon  as  was  possible,  a 
bill  of  suspension  and  interdict  to  the  Court  of  Ses- 
sion, alleging  therein  his  right  to  the  office  of  Lord 
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1 839.  Provost,  and  praying  the  protection  of  the  Court  against 

^T"''     '  the  attempts  of  Mr.  Fleming  to  usurp  that  office  and  its 

V.  privileges,  and  to  molest  him  in  the  execution  thereof. 

DuNLOP.  rpjj^  j^Qj  g^j  forth,  among  other  things,  extracts  from 

the  15th,  16th,  17th,  22d,  24th  (a),  and  other  sections  of 

(a)  The  15th  section  enacts  that  upon  the  first  Tuesday  of  iVo- 
vember  1834,  and  in  every  succeeding  year,  the  electors  in  such 
hurghs  (contained  in  schedule  C,  which  includes  Glasgow)  shall 
in  their  several  wards  or  districts,  and  the  other  burghs,  at  their 
meetings,  assemble  and  elect,  in  manner  hereinbefore  prescribed 
in  relation  to  the  first  election  under  this  Act,  one- third  part,  or  as 
nearly  as  may  be  one  third  part,  of  the  council  of  such  burghs,  in 
the  place  of  the  third  part  thereof  who  shall  as  hereinafter  directed 
go  annually  out  of  office. 

llie  16th  enacts  that  upon  the  said  first  Tuesday  of  November  in 
the  year  1834,  and  in  every  succeeding  year,  one- third,  or  a  number 
as  near  as  may  be  to  one-third,  of  the  whole  council  of  each  such 
burgh  shall  go  out  of  office;  and  in  the  said  year  1834,  the  third 
who  shall  go  out  shall  consist  of  the  councillors  who  had  the 
smallest  number  of  votes  at  the  election  of  councillors  in  this  present 
year  (1833);  and  in  the  succeeding  year  (1835),  the  third  of  the 
councillors  first  elected  under  this  Act  who  shall  *go  out  shall  con- 
sist of  the  councillors  who  at  such  first  election  under  this  Act  had 
the  next  smallest  number  of  votes  (the  majority  of  the  council  al- 
ways determining,  where  the  votes  for  any  such  persons  shall  have 
been  equal,  who  shall  be  the  person  to  retire) ;  and  thereafter  the 
third  of  the  councillors  so  annually  going  out  of  office  shall  always 
consist  of  the  councillors  who  have  been  longest  in  office  ;  provided 
always  that  any  councillors  so  going  out  of  office  shall  be  capable  of 
being  immediately  re-elected. 

The  17  th  enacts  that  the  councillors  of  all  such  burghs  not  con- 
tained in  schedule  F.  to  this  Act  annexed  {Glasgow  is  not  con- 
tained in  that  schedule)  respectively  so  elected  and  accepting,  shall 
upon  the  third  lawful  day  after  the  election  of  the  whole  number  of 
such  councillors  in  the  present  year  (1833)  assemble  in  the  town* 
hall  or  other  usual  public  place  of  meeting  within  such  burgh,  and 
shall  there  by  a  plurality  of  voices  (the  councillor  who  had  the 
greatest  number  of  votes  at  the  election  of  councillors  having  a 
casting  or  double  vote,  in  case  of  equality)  elect  from  among  their 
own  number  a  Provost,  or  chief  magistrate,  the  number  of  bailies 
fixed  by  the  set  or  usage  of  such  burgh,  a  treasurer,  or  other  usual 
and  ordinary  office-bearers,  &c. 

The  24th  enacts  that  when  any  magistrate  or  office-bearer,  other 
than  the  Provost  or  chief  magistrate  and  treasurer,  shall  be  in  the 
third  of  the  council  going  out  of  office,  the  place  of  such  magistrate 
or  office-bearer  shall  be  supplied  by  election  by  the  council,  as  soon 
MB  the  full  number  thereof  shall  have  been  completed  by  the  annual 
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the  statute  3  &  4  W.  4,  e.  76,  for  regulating  municipal       1839. 
corporations  in  Scotland :  it  stated  the  proceedings  at     ^  ^^  ^^ 
the  election  of  councillors  on  the  7th  of  November j  and     _  «. 
insisted  that  Mr.  Mills  must  be  held,  upon  the  true 
construction  of  the  Act,  to  have  that  day  gone  out  of 
office,  not  only  as  councillor,  but  aUo  as  Lord  Provost ; 
and  that  his  re-election  as  councillor,  instead  of  re- 
suscitating the  office  of  Provost  in  him,  or  destroying 
the  fact  of  his  having  vacated  it,  was  in  itself  a  proof 
of  the  vacancy,  which  was  left  to  be  filled  up  by  a  new 
election.  The  bill  also  set  forth,  at  length,  the  minutes 
of  the  three  meetings  of  the  council  on  the  8th,  9th, 
and  10th  o{  November^  with  the  protests  and  counter- 
protests,  to  the  effect  hereinbefore  stated. 

The  Lord  Ordinary,  by  an  interlocutor  of  the  17th 
of  November  1837,  appointed  the  bill  to  be  inti- 
mated and  answered,  &c.,  and  the  bill  and  answers 
to  be  printed,  &c.,  in  order  to  be  reported  to  the 
Court,  &c. 

Mr.  Fleming  accordingly  lodged  answers,  in  which 
he  gave  in  a  narrative  of  facts ;  and,  in  conclusion, 
relied  on  the  following  pleas  in  law : — 1st,  that  the 
application  to  the  Court  by  bill  of  suspension  and 
interdict  was  not  a  competent  mode  of  procedure  to 
try  and  determine  the  question  as  to  the  validity  of 
the  election ;  and,  if  it  were,  the  proper  parties  were 
not  called  (viz.  the  whole  councillors):  2dly,  assuming 
that  it  was  a  competent  procedure,  that  he  was  validly 
elected,  and  legally  in  possession  of  the  office :  and, 

election  of  the  third  then  hereby  directed  to  take  place ;  the  Baid 
election  to  be  made  by  plurality  of  voices,  and  the  chief  or  senior 
attending  magistrate  to  have  a  double  or  casting  vote  in  case  of 
equality.  Provided  always  that  the  ProTost  or  chief  magistrate,  and 
the  treasurer,  shall  always  remain  in  office  for  the  period  of  three 
years,  and  that  they,  as  well  as  all  the  other  magistrates  or  office* 
bearers,  shall  at  all  times  b^  capable  of  being  re-elected. 
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1839.  3dly,  assuming  that  his  own  election  might  be  held 
Flemikg  liable  to  objection,  that  Mr.  Dunlop  had  no  right  to 
^  ^'  the  office,  nor  title  to  interfere  with  him  in  the  exer- 

cise  of  it. 

The  Lord  Ordinary  reported  the  cause  to  the  Court. 

The  Lords  of  the  Second  Division  of  the  Court  of 
Session,  in  the  Bill  Chamber,  having  considered  the 
pleadings,  and  heard  argument  thereon,  pronounced 
an  interlocutor  on  the  7  th  of  December ^  appointing 
the  case  to  be  put  to  the  roll  on  the  1 5th ;  and  an- 
other interlocutor  on  the  1 6th  of  December ,  passing 
the  bill,  and  granting  the  interdict  as  craved  (A). 

Mr.  Dunlop  expeded  his  letters  of  suspension  and 
interdict,  and  served  Mr.  Fleming  on  the  21  st ;  but 
Mr.  Fleming  had,  on  the  20th  of  December^  presented 
his  petition  of  appeal  to  this  House  against  the  inter- 
locutors. Mr.  Dunlop  soon  afterwards  presented  to 
the  House  a  petition,  praying  that  the  petition  of 
appeal  might  be  dismissed  as  incompetent.  Both 
petitions  were  referred  to  the  Appeal  Committee,  who 
sustained  the  appeal. 

While  the  appeal  was  pending  various  acts  and 
arrangements,  not  necessary  to  be  noticed  here,  took 
place  between  the  parties  respectively  and  the  town 
council  of  GlasgoWj  for  the  more  convenient  discharge 
of  the  duties  of  the  office  of  Lord  Provost,  without 
prejudice  to  the  rights  of  either,  until  the  decision  of 
this  House  should  be  obtained. 

The  appeal  was  heard  on  the  30th  of  May,  and  the 
3d  and  6th  of  June  1839. 

The  Lord  Advocate  (Mr.  Rutherford)  and  Mr.  M.D. 
Hillj  for  the  Appellant: — If  any  review  can  be  had  of 

(5)  16  Dunl.  B.  &  M.  254. 
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municipal  elections,  on  the  merits,  while  conducted  in        i8S9. 
accordance  with  the  new  statute  (c),  the  procedure  must     Ji    ^    ' 

^  ^^  t  ^  Fleming 

be  by  action  of  reduction  and  declarator.  The  merits  v. 
of  the  election  could  not  possibly  be  tried  and  deter- 
mined in  a  proceeding  by  bill  of  suspension  and 
interdict,  especially  where  it  is  brought  against  the 
party  in  possession;  the  effect  of  interdict  being  to 
prohibit  the  party  from  acting,  thereby  leaving  the 
office  as  it  were  vacant,  and  the  duties  imperformed, 
as  it  could  not  put  another  party  in  his  place.  The  bill 
in  this  case  put  the  merits  of  the  election  in  issue ;  it 
set  forth  the  governing  clauses  of  the  Act  (rf),  and  the 
minutes  of  the  meetings  of  council ;  from  which  con- 
clusions are  drawn  that  the  election  of  the  Appel- 
lant was  invalid,  and  that  of  the  Respondent  valid. 
The  Appellant's  answer  embodies  opposite  conclu- 
sions. The  Court  below  would  consequently  have, 
in  this  form  of  procedure,  to  try  and  determine  the 
validity  of  the  election.  The  new  statute  did  not 
alter  the  laws  and  usages  applicable  to  the  trial  of 
burgh  elections  under  the  old  system ;  the  36th  sec- 
tion of  the  new  Act  declared  that  all  former  laws  and 
usages  remain  in  force,  except  so  far  as  they  are 
inconsistent  with  the  new  Act.  The  only  alteration 
effected  in  respect  to  the  elections  by  that  Act,  is  the 
substitution  of  a  triennial,  for  an  annual,  election  of 
Lord  Provost  and  treasurer.  No  case  can  be  found, 
after  diligent  search  of  the  reports  and  records  for  a 
century,  in  which  a  bill  of  suspension  and  interdict 
was  applied  to  the  trial  of  a  contested  burgh  election. 
The  procedure  has  ever  been  by  reduction  and  de- 
claration, or  by  petition  and  complaint,  a  summary 

(c)  3  &  4  Will.  4,  c.  7G.  (d)   Vide  ante,  p.  46. 
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1839.       proceeding  given  by  the  Acts  7  Geo.  2,  c.  16,  and 
1,  "  ,^'      16  Geo.  2,  c.  11,  which  is  now  deemed  to  be  taken 
V.  away.     When  the  procedure  by  suspension  and  inter- 

dict was  first  attempted  in  Orr  v.  Vallance  (e)  in 
1831,  the  Court  of  Session  decided  that  it  was  incom- 
petent, and  that  decision  was  referred  to  in  1832  as 
settled  law,  in  the  case  of  Watson  v.  The  Commis' 
sioners  of  Police  of  Glasgow  (/). — [Those  cases,  and 
others  that  were  cited  in  this  part  of  the  argument, 
are  stated  by  the  Lord  Chancellor, />05f,  p.  67  et  seq.] 
It  would  be  a  most  dangerous  position  to  hold  that 
the  election  of  the  Appellant  was  invalid  on  the 
ground  that  Mr.  Mills  was  not  the  proper  presiding 
officer,  on  the  10th  of  November ,  to  give  the  casting 
vote;  yet  that  is  the  ground  of  the  Respondent's 
claim  of  right  to  the  office.  The  existence  of  corpo- 
rations depends  on  the  fundamental  principle  of  per- 
petual successions.  The  continued  existence  of  the 
municipal  functionaries  is  necessary  for  th^  adminis- 
tration of  the  offices  of  the  corporation  until  successors 
to  them  are  elected.  Were  there  a  discontinuance  of 
the  office  of  Provost  in  Glasgow,  the  greatest  incon- 
venience would  follow ;  the  civil,  judicial,  and  admi- 
nistrative powers  would  be  all  in  abeyance.  By  the 
24th  section  of  the  Municipal  Corporations  Reform 
Act,  the  Provost  and  chief  magistrate  shall  remain  in 
office  for  three  years.  There  was  to  be  a  perpetual 
continuance  from  the  day  of  their  election  until,  by 
the  lapse  of  three  completed  years,  their  powers 
should  be  transmitted  to  their  successors  by  new  elec- 
tion, or  retained  by  themselves  by  re-election.  Mr. 
Mills'  period  of  three  years  in  the  office  of  Provost 
was  not  completed  until  the  10th  of  November.     Al- 

(e)   10  Shaw  &  D.  93.  (/)  Fac.  Coll.  10  March  1832. 
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though,  therefore,  he  was  among  the  third  of  the  coun-        1 839. 
cil  going  out  of  the  council  within  the  statutory  period  "^    ' 

of  three  years,  there  was  no  discontinuance  of  the  office  v. 

of  Provost  until  the  close  of  the  10th  of  November     ^^'''^'*- 
and  a  successor  was  elected.     The  IDth,  Slst,  and 
other  sections  of  the  new  statute,  gave  additional  force 
to  that  position. 

Mr.  Paul,  on  whose  casting  vote  the  Respondent's 
assertion  of  right  to  the  office  of  Provost  is  founded, 
had  no  lawful  casting  vote ;  he  was  not  the  senior 
magistrate,  and  had  no  right  to  preside.  The  con- 
cession by  Mr.  Mills^  on  the  recommendation  of  the 
assessor,  to  allow  Mr,  Paul  to  preside  with  him,  does 
not  affect  the  question.  His  office  of  senior  bailie  was 
subject  to  annual  election,  and  he  was  out  of  that 
office  in  fact  on  the  7th  of  November,  and  his  powers 
were  extinguished,  unless  he  was  re-elected  on  the 
10th.  But  as  the  election  of  Provost  precedes  that  of 
the  bailies,  he  would  have  no  right  to  preside  at  the 
election  of  Provost :  should  it  be  held  that  his  powers 
as  bailie  continued  until  the  election  of  a  successor 
or  his  own  re-election,  then  by  the  same  rule  the 
powers  of  Mr.  Mi/Is  as  Provost  commenced,  and  the 
Provost  unquestionably  is  the  senior  magistrate  and 
has  the  casting  vote. 

No  question  can  be  raised  now  as  to  the  compe- 
tency of  this  appeal.  Objections  were  made  to  it 
before  the  Lords  of  the  Appeal  Committee,  who  dis- 
posed of  them  by  sustaining  the  appeal :  that  would 
be  a  sufficient  answer  to  any  objection  that  might  be 
made  to  the  appeal  at  the  bar,  on  that  point.  There 
was  no  ground  for  objecting  that  the  appeal  was  pro- 
hibited by  the  Act  of  the  48  Geo.  3,  c.  161.  If  the 
Lord  Ordinary  had  refused  the  bill,  unquestionably 
that  would  be  a  final  judgment,  and  therefore  appeal- 

E  2 


62  CASKS  IN  THE  HOUSE  OF  LORDS. 

I83Q.  able.  Then  why  should  the  appeal  lie  against  the 
Fleming  interlocutors  admitting  the  bill,  as  much  as  if  it  had 
^  »•  been  refused?     In  any  view,   the   interlocutors,  as 

tar  as  they  granted  an  interim  interdict,  were  subject 

to  appeal. 

Mr.  Pemherton  and  Mr.  Knight  BrucCy  for  the 
Respondent : — ^This  appeal  is  incompetent,  in  the  terms 
of  the  Act  48  Geo.  3,  c.  151  (g),  as  being  an  appeal 
against  an  unanimous  judgment  of  an  interlocutory 
nature,  without  leave  of  the  Court  below.  It  was  not  a 
judgment  or  decree  finally  exhausting  the  merits,  but 
merely  opening  the  way  for  a  final  discussion  of  them 
upon  the  letters  of  suspension.  The  interlocutory 
orders  on  the  suspension  and  interdict  did  no  more 
than  direct  a  change  of  the  possession  of  the  office. 
It  is  frequently  necessary,  in  the  course  of  a  cause  in 
the  Court  of  Session,  to  make  regulations  respecting 
the  interim  possession  of  property  and  offices ;  and  it 
would  lead  always  to  serious  inconvenience,  and  some- 
times to  an  obstruction  of  the  administration  of  jus- 
tice, if  these  regulations  were  subject  to  appeal  with- 
out leave  of  the  Court,  as  every  appeal  had  the  effect 
of  bringing  up  the  whole  record,  and  of  stopping 
further  proceedings  in  the  Court  below:  besides,  it 
was  not  usual  with  the  House  to  interfere  with  the 
practice  or  procedure  of  the  Courts  below,  which  are 
admitted  to  be  the  best  and  the  only  proper  judges 
of  their  own  forms  of  procedure. 

The  question  between  the  parties  on  the  merits  is, 

(g)  By  section  15,  it  is  enacted  that  no  appeal  to  the  House  of 
Lords  shall  be  allowed  from  interlocutors,  but  such  appeals  shall  be 
allowed  only  from  judgments  or  decrees  on  the  whole  merits  of  the 
cause,  except  with  the  leave  of  the  Division  of  the  Judges  pronouncing 
such  interlocutory  judgments,  or  except  in  cases  where  there  is  a 
difference  of  opinion  among  tlte  Judges  of  said  Division. 
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ou  whom  did  the  election  fall?  That  question  depends  i839. 
on  another ;  namely,  whether  the  casting  vote,  which  i]^^]^^[[J7o 
indisputably  resided  in  Mills  or  Pauly  belonged  to  the  «• 
former  or  to  the  latter?  And  that  question  again 
comes  to  this:  had  Mills  ceased  to  be  Provost  on  the 
7th,  when  he  ceased  to  be  a  town  councillor ;  or  did 
he  continue,  not  only  to  the  10th,  but  to  the  com- 
pletion of  the  10th  o{  November  1  But  on  reference 
to  the  minutes  of  the  meetings,  and  to  the  provisions 
of  the  statute,  it  would  appear  quite  clear  that  the 
casting  vote  given  by  Mills  was  inadmissible,  as  he 
had  not  then  a  status  or  privileges  under  his  former 
oflice  of  Provost,  which  had  wholly  ceased  on  the 
7  th,  when  he  ceased  to  be  a  councillor,  for  he  could 
not  be  Provost  when  he  was  not  councillor.  That 
position  is  confirmed  by  the  fact  that  Mills  did  not 
preside  at  the  meeting  on  the  9th,  when  Paui  alone 
presided,  and  his  title  to  preside  on  that  day  as 
senior  bailie  and  chief  magistrate  continued  till  the 
election  of  Provost  on  the  10th;  he  therefore  was 
the  person  who  had  the  casting  vote,  and  that  vote 
being  given  to  the  Respondent,  gave  him  the  election. 
The  Respondent  being  therefore  duly  elected  Lord 
Provost,  he  was  entitled  to  have  the  Appellant  inter- 
dicted from  molesting  him  in  the  exercise  of  his 
office. — [It  is  not  necessary  to  repeat  the  arguments 
applied  to  the  merits  of  the  election,  as  there  was 
no  decision  given  on  them  by  the  House]. 

With  respect  to  the  objections  to  the  procedure,  it 
cannot  be  doubted  that  the  Court  of  Session  had  juris- 
diction to  give  redress  in  this  case.  The  Respondent 
avers  a  wrong  done  to  him ;  that  he  was  duly  elected 
Lord  Provost,  and  is  molested  by  the  usurpation  of 
his  office  by  the  Appellant,  who  had  no  title  to  assume 
the  office,  and  the  Respondent  seeks  to  interdict  him 

£  3 
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1 B39.       from  so  acting.     The  Court  has  undoubtedly  jurisdic- 

Flemiko  ^^^^  *^  S^^^  protection  to  the  Respondent ;  but  in  what 
shape  that  protection  is  to  be  afforded  is  not  a  ques- 
tion of  jurisdiction  but  of  form,  which  the  party  has 
a  right  to  choose,  and  the  Court,  it  is  submitted,  a 
right  to  adopt  and  approve.  In  cases  of  wrongful 
encroachment  on  legal  rights,  where  a  summary 
remedy  is  necessary,  the  procedure  by  suspension  and 
interdict  is  well  recognized.  {Erskinej  B.  iv.  tit.  3, 
sect.  20 ;  Darling's  Practice,  283,  and  the  cases  there 
cited).  The  summary  redress  by  the  Acts  of  the 
7  &  16  Geo.  2,  are  no  longer  available.  The  pro- 
cedure  by  reduction  and  declaration  would  give  the 
Respondent  no  redress,  and  would  be  wholly  inap- 
plicable to  this  case,  for  the  title  is  with  the  Respon- 
dent. The  only  shape,  therefore,  in  which  the  Appel- 
lant could  obtain  redress  was  the  mode  of  proceeding 
by  suspension  and  interdict.  No  doubt  was  enter- 
tained of  the  competency  of  this  procedure  in  a  recent 
case  of  usurpation  on  the  rights  of  a  municipal  coun- 
cillor, by  a  party  pretending  a  right  to  exclude  him. 
Scott  V.  The  Magistrates  of  Edinburgh  (h). 


June  13.  ^  The  Lord  Chancellor  :-r-This  case  raises  a  question 
of  the  utmost  importance ;  not  so  much  as  affecting 
the  interests  of  the  parties  to  this  litigation,  but  as 
respecting  the  general  rule,  which,  if  not  properly 
laid  down  for  the  guidance  of  the  Court  below  in 
future  cases,  may  be  extremely  prejudicial  to  the  cor? 
porations  and  corporation  lawof-Scof/anc?.  It  has  been 
considered  that  the  provisions  of  the  statutes  of  the 
7  Geo.  2,  c.  16,  and  16  Geo.  2,  c.  11,  giving  a  sum- 

{h)  1  Dunl.  Bell  &  Murray,  347  (N.S.) 
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mary  remedy,  by  application  by  petition  and  com-        i83p. 
plaint  to  the  Court  of  Session,  in  questions  arising  out     jTTMiKG 
of  municipal  elections,  do  not  apply  to  the  system  of         ^• 
corporations  now  established  under    the  Municipal 
Corporations  Reform  Act.     I  think  your  Lordships 
will  find  that  from  that  circumstance  a  course  is  likely 
to  be  adopted,  which,  if  not  properly  regulated,  may 
lead  to  very  serious  consequences  as  affecting  these 
corporations. 

The  facts  of  the  case  which  gave  rise  to  the  present 
litigation  were  simply  these: — Upon  the  election  in 
November  1837,  in  the  corporation  of  Glasgow ^  two 
persons  were  candidates  for  the  office  of  Lord  Provost ; 
the  votes  of  the  council  being  equal  for  each,  the  elec- 
tion came  to  be  decided  by  the  casting  vote  of  the 
presiding  officer.  It  was  made  a  matter  of  question, 
whether  the  Lord  Provost,  who  had  been  in  office  the 
three  preceding  years,  was  the  presiding  officer ;  that 
is,  whether  he  continued  Lord  Provost  up  to  the  10th 
of  November  J  when  the  election  took  place,  or  whether 
he  had  ceased  to  be  Lord  Provost  on  the  7th  of  No- 
vember.  If  he  had  ceased  to  be  Lord  Provost,  another 
person  would  be  entitled  to  preside  as  the  senior  magis- 
trate. The  question  therefore  was,  whether  the  one  or 
the  other  had  the  casting  vote :  the  one  voted  for  the 
one  side,  and  the  other  voted  for  the  other ;  so  that  the 
question  who  had  been  elected  Lord  Provost,  turned 
on  the  question  who  was  the  presiding  officer  at  that 
election.  There  was  no  possession  of  the  office  by 
either  party;  each  claimed  to  have  been  properly 
elected,  and  there  was  nothing  done  which  could  be 
said  to  put  either  party  in  possession.  Under  these 
circumstances  one  of  the  parties  applied  in  the  Bill 
Chamber  for  an  interdict.  The  Lord  Ordinary  re- 
ported it  to  the  Inner  House,  and  the  Inner  House,  upon 
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1839.       an  application  for  a  suspension  and  interdict,  granted 

Flemi  '       ^^  interdict  against  one  party;  and  that  is  the  subject 

V.  of  this  appeal.     The  first  question,  therefore,  raised, 

UK  LOP.  independently  of  the  merits  of  the  election,  is  whether 
this  be  a  proper  course  of  proceeding  to  decide  upon 
the  merits  of  the  election  under  the  circumstances 
which  occurred  in  this  case. 

It  seems  to  be  a  statement  common  to  both  sides 
that  there  is  a  great  paucity  of  authorities  to  be  found 
in  the  records  of  proceedings  in  the  Court  of  Sesi^ion 
on  this  subject ;  and  that  may  be  accounted  for  during 
the  period  anterior  to  the  3  &  4  W.  4,  c.  76,  when  the 
statutes  of  Geo.  2  (i)  were  in  force.  I  find,  however, 
that  although  there  may  be  but  few  cases,  there  seems 
to  be  no  question  as  to  certain  propositions  that  may 
be  laid  down ;  namely,  that  a  proceeding  by  suspen- 
sion and  interdict  cannot  apply  against  a  party  in 
possession  of  an  ofiice ;  it  is  equally  clear  that  it  is 
not  applicable  to  proceedings  prior  to  the  election.  It 
can  hardly  be  supposed  to  apply  to  any  case,  except 
where,  from  the  proceedings  at  the  election,  it  is  a 
matter  of  doubt  who  has  been  elected,  neither  party 
being  in  possession  of  the  office  which  is  the  subject  of 
the  election.  But  there  is  ample  authority  that  this 
mode  of  proceeding  is  not  the  mode  to  decide  the 
question  of  election  in  a  burgh  election  at  all. 

There  is  another  class  of  cases  indeed,  with  regard 
to  which  the  authorities  seem  consistent;  namely,  that 
where  there  is  an  undisputed  right  to  an  office,  and 
the  party  is  in  possession  of  the  office,  it  is  not  incom- 
petent  to  apply  this  mode  of  proceeding  for  the  pur- 
pose of  protecting  the  person  in  possession  of  the  office 
against  an  unauthorised  intrusion  by  a  mere  stranger ; 

(0  7  G.  2,  c.  16,  and  16  G.  2,  e.  11. 
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but  your  Lordships,  I  think,  will  find  that  it  is  confined  1839. 
to  cases  where  the  title  to  the  ofiice  is  so  clear  and  so  yleuivo 
free  from  doubt  that  there  is  no  question  to  be  adjudi-  ^  ». 
cated  upon  as  to  the  title  to  the  office.  I  find  almost 
all  these  propositions  laid  down,  and  by  all  the  Judges, 
in  the  case  of  Orr  v.  Vallance  (A),  (in  1831):  the  Lord 
Justice  Clerk  in  that  case,  says,  "  I  have  a  clear 
opinion  that  this  application  (for  suspension  and  inter- 
dict) is  incompetent.  I  apprehend  that  there  is  no 
point  more  thoroughly  fixed  than  that  there  is  no  pro- 
cess for  reviewing  proceedings  of  town  councils,  filling 
up  a  vacancy,  real  or  supposed,  other  than  by  petition 
and  complaint,  on  reduction."  Petition  and  complaint 
do  not  apply  now  to  the  corporations  in  Scotland. 
"  Then  what  is  the  nature  of  this  ?  It  is  in  form,  no 
doubt,  a  complaint  against  the  actings  of  this  person, 
Vallance^  as  chief  magistrate ;  but  what  is  put  in  issue  is 
the  validity  of  the  election  by  the  town  council,  and  we 
have  the  regular  minutes  of  the  election  as  an  appen- 
dix to  the  bill.  If  we  could  sustain  such  applications 
under  the  miserable  cover  that  they  are  only  against 
the  actings  of  the  man,  there  would  be  no  case  in 
which  the  same  sort  of  argument  might  not  be  used  to 
sanction  a  bill  of  this  kind,  instead  of  a  complaint  or 
reduction,  in  which  it  is  a  fundamental  principle  that 
the  council,  one  and  all,  must  be  called.  It  is  not 
necessary  to  enter  into  the  question  whether  all  the 
parties  are  called,  for  on  the  incompetency  alone  I 
think  the  bill  must  be  refused."  Lord  Glenlee  said, 
**  I  am  of  the  same  opinion  :  if  Dodsj''  the  party  who 
was  unquestionably  in  possession  of  the  office,  "  had 
applied,  it  would  have  been  a  different  case  ;  but  the 
complainers  have  no  title  in  them,  and  we  must  first 

(k)  10  Shaw  &  D.93. 
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1839.       of  all  enter  into  the  consideration  of  the  merits  of  the 
^r~^j^^      election,  which  is  incompetent  in  the  present  shape." 
V.  [His  Lordship  having  read  the  concurring  opinions 

of  Lord  Cringletie  and  Lord  Meadowbank,  said:]  It  is 
impossible  that  any  doctrine  can  be  laid  down  more  dis- 
tinct in  itself  or  more  directly  applicable  to  the  present 
cause.  They  say  that  that  Court  cannot  try  the  merits 
of  an  election  in  a  proceeding  by  suspension  and  inter- 
dict. But  that  case  is  supposed  to  have  been  interfered 
with  by  the  case  of  Watson  v.  The  Commissioners  of 
Police  of  Glasgow  (Z),  which  took  place  in  the  follow- 
ing year  (1832).  The  circumstances  of  that  case  are 
by  no  means  similar.  It  was  not  a  burgh  election. 
The  learned  Judges  took  a  distinction  between  the  two 
cases,  recognising  to  the  full  extent  the  doctrine  laid 
down  in  Orr  v.  Vallance ;  the  Lord  Justice  Clerk  say* 
ing,  "  The  case  of  Vallance  is  in  no  respect  parallel  to 
the  present ;  the  former  referring  to  a  burgh  election,- 
as  to  which  there  must  be  either  a  petition  and  com- 
plaint, or  a  reduction." 

At  an  earlier  date  than  those  cases  (in  1825),  was 
the  case  of  Djysdale  v.  The  Magistrates  of  Kirk- 
aldy  (m),  the  facts  of  which  are  not  similar  to  the  pre- 
sent ;  it  is  only  valuable  for  the  ^octrine  laid  down, 
"  That  where  a  question  of  right  to  an  office  is  in  dis- 
pute, a  declarator  is  necessary ;  and  that  a  suspension 
and  interdict  is  the  proper  form  for  complaining  of 
any  interference  or  molestation  in  the  exercise  of  an 
office,  the  right  to  which  does  not  require  to  be  de^ 
clared."  Up  to  the  time  at  which  it  was  declared  that 
the  summary  proceedings  under  the  statutes  of  Geo.  2 
were  not  applicable  to  the  present  state  of  Scotch 
burghs,  there  does  not  appear  to  have  been  any  dif- 

(0  Fac.  Cdl.  10  March  1832.  (»i)  4  S,  &  D.  658. 
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ference  of  opinion  amongst  the  learned  Judges  there,       i839. 
that  the  question  of  an  election  in  burghs  could  not  be      j!    ^    ' 

^  ,  ,  ^  Fleming 

tried  by  suspension  and  interdict.  _  v. 

After  it  was  found  that  that  mode  of  proceeding 
was  not  applicable,  it  appears  to  me  that  an  attempt 
has  been  made,  or  rather  a  disposition  has  been 
manifested,  to  introduce  a  mode  of  proceeding  which 
was  not  considered  as  competent  before  that  time. 
Now,  upon  all  the  cases  to  which  I  have  referred, 
nothing  can  be  more  clear  than  this  proposition,  that 
where  a  party  was  in  possession  of  an  office,  his  title 
to  that  office  could  not  be  questioned  by  proceedings 
of  suspension  and  interdict ;  that  it  was  necessary 
to  proceed  by  process  of  reduction  or  declarator. 
There  are  obvious  reasons,  to  which  I  shall  presently 
advert,  which  show  how  utterly  incompetent  a  pro- 
ceeding of  suspension  and  interdict  would  be  to  effect 
the  object  in  view.  But  I  am  now  referring  to  it  only 
for  the  purpose  of  showing  that,  up  to  the  year  1831, 
no  doubt  was  entertained  that  suspension  and  inter- 
dict was  not  applicable  to  that  state  of  things. 
Previous  to  this  very  election,  one  of  the  circum- 
stances which  gave  rise  to  the  election  of  Lord 
Provost,  was  the  election  of  one  of  the  councillors  of 
the  name  of  M^Gavin;  and  your  Lordships  will  find, 
by  referring  to  the  report  of  ikf*(5ai;i»'scase(n),  which 
was  argued  during  the  last  session,  that  M^  Gavin  was 
actually  elected — actually  then  in  possession  of  his 
office.  Those  who  questioned  his  right  to  be  a  council- 
man depending  upon  a  supposed  defect  in  the  list  of 
electors,  applied  for  a  process  of  suspension  and  inter- 
dict. The  Judges  thought,  under  the  circumstances, 
it  was  not  a  case  in  which  they  ought  to  grant  an 

(w)  Monteith  v.  3f' Gavin,  5 Clark  &  F.  459 ;  3  Shaw  &  M*L.  290. 
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1839.       interdict,  but  they  sustained  the  competency  of  the 
Fleming      pro<5eeding ;  so  that  in  M^Gdvin's  case  they  sustained 
y.  the  competency,   although   the  proceeding  by  sus- 

pension and  interdict  was  applied  to  a  party  actually 
in  possession  of  his  office,  which  in  the  three  cases  I 
have  mentioned  was  considered  by  all  the  Judges  as 
a  totally  incompetent  proceeding  for  the  purpose  of 
questioning  the  title  of  a  person  in  possession  of  an 
office. 

Such  is  the  state  of  the  authorities :  now  for  one 
moment  let  me  call  your  Lordships'  attention  to  the 
eflfect  of  proceeding  by  the  process  of  suspension  and 
interdict.  The  result  and  the  only  result  of  it  can 
be  to  prohibit  one  party,  the  party  against  whom  it  is 
directed,  from  exercising  the  functions  of  an  office 
which  he  either  is  in  possession  of,  or  which*  he 
claims  the  right  to  exercise;  it  decides  nothing  as 
to  the  right  of  election.  It  may  prevent  one  man 
from  exercising  the  duties  of  the  office,  but  it  does 
nothing  towards  putting  any  other  person  in  his 
place:  an  observation  which  occurred  to  me  when 
your  Lordships  were  considering  the  case  of  Monteith 
V.  M^Gaviuj  and  was  strongly  exemplified  by  what 
had  then  taken  place,  but  had  not  then  been  brought 
under  your  Lordships*  consideration. 

The  only  means  of  trying  the  right  of  parties  to 
any  office  in  a  corporation,  must  be,  first  of  all^  to 
try  the  right  of  the  party  in  possession,  and  then  by 
some  process  to  try  the  right  of  the  party  who  claims 
to  stand  in  his  place.  The  proceeding  by  suspension 
and  interdict  may  do  the  one, — it  may  undoubtedly 
displace  the  party  in  possession,  not  by  depriving 
him  of  the  office,  but  by  prohibiting  him  from  ex- 
ercising the  functions  of  the  office.  It  does  not 
declare  that  any  other  person  ought  to  be  elected  in 
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his  place,  but  prohibits  the  individual  from  exercising 
the  functions  of  the  office.  It  is  not,  therefore,  sur- 
prising that  the  learned  Judges,  up  to  the  time  when 
the  difficulty  arose  with  respect  to  the  statute  7  Geo.  2, 
c.  16,  considered  that  the  proceeding  of  suspension 
and  interdict  was  wholly  inapplicable  for  the  purpose 
of  trying  the  right  to  an  office.  In  the  present  case, 
it  is  true  that  the  party  against  whom  the  process  was 
addressed  cannot  be  considered  as  in  possession  of  the 
office;  because,  a  question  having  arisen  as  to  the 
mode  of  election,  both  parties  having  claimed  to  be 
in  possession  of  the  office,  in  point  of  law  it  may  be 
considered  that  neither  of  them  is  actually  so.  Now, 
if  the  learned  Judges  adopted  this  course  of  proceed- 
ing with  the  intention  of  deciding  which  of  the  two 
was  really  the  Lord  Provost  of  Glasgow^  then  they  did 
that  which  in  the  cases  of  Orr  v.  Vallance^  Drj/sdale 
V,  The  Magistrates  of  Kirkaldyj  and  Watson  v.  The 
Police  Commissioners  of  Glasgow^  to  which  I  have 
referred,  the  Judges  themselves  stated  distinctly  that 
it  was  not  competent  for  them  to  do  upon  that  pro- 
ceeding, because  it  would  then  be  a  proceeding  to 
adjudicate  upon  the  merits  of  an  election  in  a  case  of 
suspension  and  interdict.  But  if  they  went  on  the 
ground  that  this  is  a  mere  intrusion,  by  a  stranger, 
on  the  office  of  a  party  properly  elected,  they  could 
never  come  to  that  conclusion  without  adjudicating 
that  the  other  party  had  been  first  properly  elected, 
and  then  to  treat  the  other  as  a  stranger  intruding. 
They  could  not  so  treat  him  without  considering  the 
merits  of  the  election.  It  is  perfectly  clear  that  they 
would  have  first  to  adjudicate  on  the  merits  of  the 
election,  and  then  to  treat  the  other  party  as  a  mere 
intruder.  But  that  applies  only  where  the  party  is 
actually  in  possession ;    and  if  one  party  is  not  in 
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1839.       possession,  no  more  is  the  other  party.     I  apprehend 
Fleming     ^*  ^®  extremely  difficult  to  explain  the  course  that  has 
v.  been  adopted,  upon  the  supposition  that  they  were 

acting  upon  that  which  is  recognised  as  a  competent 
mode  of  proceeding  for  protecting  a  party  actually  in 
possession  of  an  office,  against  the  unauthorised  in- 
trusion of  a  stranger.  But  if,  on  the  other  hand,  they 
exercised  a  discretion  as  to  the  merits  of  an  election, 
it  must  have  been,  in  their  opinion,  a  matter  free  from 
all  doubt  that  the  party  upon  whose  account  they 
allowed  the  suspension  and  interdict  was  the  party 
duly  elected. 

It  is  not  my  intention,  in  the  view  I  take  of  this 
case,  to  give  any  opinion  as  to  the  merits  of  the  elec- 
tion ;  but  to  this  extent  I  think  your  Lordships  are 
bound  to  attend  to  what  took  place.  It  cannot  be 
considered  a  matter  free  from  doubt  and  difficulty 
which  of  the  parties  should  be  held  to  have  been  duly 
elected,  the  point  turning  upon  the  construction  of  the 
Act,  as  it  is  contended  for  by  the  Appellant,  being 
that  the  Lord  Provost  for  the  time  being,  who  by  the 
Act  is  to  remain  in  possession  of  his  office  three  years, 
is,  according  to  his  construction,  to  go  out  of  office 
at  the  anniversary  of  the  day  of  election ;  whereas 
the  argument  on  the  other  side  is,  that  he  is  to  remain 
three  municipal  years  in  the  office,  and  that  he  shall 
retain  his  office  till  his  successor  is  appointed.  There 
appear  difficulties  enough  on  either  side,  upon  con- 
sidering the  different  clauses  of  the  Act, — difficulties, 
which  the  Judges  of  the  Court  of  Session  can  hardly 
have  considered  before  they  came  to  the  conclusion 
that  there  was  no  question  at  all  to  discuss  between 
the  parties;  but  if  there  was  any  question  to  be 
discussed  between  the  parties,  then  they  were  adjudi- 
cating upon  the  right  of  election,  and  were  in  a  cause 
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of  suspension  and  interdict  deciding  which  of  these       1839. 
two  parties  had  been  properly  elected  Lord  Provost,     fj^^^j^^ 
contrary  to  all  preceding  authorities,  and   contrary  v. 

to  the  doctrine  which  has  been  'acted  upon  in  all  the 
cases  to  which  I  have  referred.  That  is  the  state 
of  the  contest  between  these  parties^  The  Court  of 
Session  has,  by  an  interlocutor  upon  a  bill  of  suspen- 
sion and  interdict,  prohibited  the  one  party  from 
exercising  the  duties  of  the  office,  and  put  no  other 
party  in  possession  of  the  office,  leaving  the  town  of 
Glasgow  just  as  much  without  a  Lord  Provost  by  any 
adjudication  of  right  as  it  was  before. 

It  was  urged  at  your  Lordships'  bar  that  great 
inconvenience  would  arise  from  interfering  with  the 
interlocutor,  inasmuch  as  it  would  leave  the  parties, 
and  all  those  interested  in  the  affairs  of  the  corpora- 
tion, in  a  state  of  uncertainty  as  to  who  was  Lord 
Provost.  It  is  perfectly  true  that  great  inconvenience 
must  arise  from  this  state  of  things.  But  in  a  ques- 
tion which  affects  all  the  corporations  of  Scotland^ 
and  which  therefore  it  is  of  the  utmost  importance  to 
have  rightly  understood  at  the  earliest  period,— after 
the  question  has  arisen,  no  inconvenience  that  may 
arise  to  any  particular  corporation  ought  to  induce 
your  Lordships  to  take  a  course  that  might  be  pro- 
ductive of  mischief  to  the  general  administration  of 
the  affairs  of  corporations.  Would  no  inconvenience 
arifje  from  sustaining  the  interdict  that  has  been  pro- 
nounced ?  It  is  admitted  that  it  is  no  adjudication 
upon  the  right  to  the  office ;  but  it  is  said,  if  the  party 
had  not  appealed,  and  therefore  if  the  process  had 
gone  on  in  the  usual  course,  it  was  essentially  neces- 
sary, according  to  the  rules  laid  down  for  tliat  purpose, 
that  within  a  certain  number  of  days  a  suit  should  be 
instituted.     But  that  suit  would  only  have  been  a 
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i83P.  more  formal  way  of  calling  for  the  same  species  of 
^^^^^Q  interference  by  interdict,  which  had  been  already 
V.  made  by  the  Lord  Ordinary  in  the  Bill  Chamber ; 
that  would  leave  the  matter  just  where  it  was.  It  is 
said  that  the  Judges  might  have  called  upon  the  par- 
ties to  adopt  proper  proceedings,  by  which  a  proper 
adjudication  might  have  been  obtained.  If  your  Lord- 
ships think  that  this  interdict  ought  not  to  stand, 
it  will  be  competent  to  either  party  to  adopt  those 
proceedings  which  may  lead  to  an  adjudication  upon 
the  question  of  right ;  nor  am  I  aware  that  any  time 
will  be  saved  in  coming  to  a  final  conclusion  as  to 
who  is  Lord  Provost  of  Glasgow^  by  your  Lordships' 
adopting  either  the  one  course  or  the  other.  I  have 
referred  to  the  principal  authorities  which  have  been 
cited  as  impeaching  the  competency  of  the  proceedings 
by  suspension  and  interdict.  But  if  that  had  been  a 
recognised  course  of  proceeding,  that  is,  if  the  Court 
had,  by  means  of  this  summary  process,  the  power  of 
deciding  questions  upon  controverted  elections  without 
the  delay  of  a  regular  suit  for  that  purpose,  one  would 
be  inclined  to  ask,  why  was  that  summary  proceeding 
given  by  the  statute  of  Geo.  2?  If  any  summary 
process  already  existed,  why  give  that  summary  pro- 
cess in  addition,  by  petition  of  complaint  ?  Nothing 
can  be  more  rapid  than  the  proceeding  by  suspension 
and  interdict ;  and  if  it  is  competent  for  the  Judges 
by  that  proceeding  to  adjudicate  upon  the  merits  of  an 
election,  it  could  not,  in  point  of  rapidity,  be  improved 
upon  by  any  other  mode  of  proceeding.  It  is  evident, 
therefore,  that  it  was  not  known  at  that  time  that 
there  were  already  existing  in  the  Court  of  Session, 
means  of  deciding  by  summary  process,  and  there- 
fore the  statute  gave  a  mode  of  proceeding  by  peti- 
tion of  complaint. 
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My  Lords,  two  cases,  and  two  only,  have  been  cited        1839. 
as  interfering  with  the  doctrine   laid  down  by  the     p^^^^^^ 
learned  Judges  in  the  case  I  have  referred  to.     The  «'• 

first  is  that  of  Chalmer  v.  The  Magistrates  of  Edin- 
burgh (o) ;  but  that  case  does  not  appear  on  examina- 
tion to  be  one  which  can  have  any  influence  upon  your 
Lordships'  judgment  in  the  present  instance.  It  was 
not  a  burgh  election,  which,  according  to  the  doctrine 
of  the  learned  Judges  already  adverted  to,  makes 
a  distinction  between  that  and  the  other  cases ;  nor 
was  it  an  original  application  to  the  Court  of  Session 
to  interfere  with  the  existing  right  by  suspension  and 
interdict.  It  was  a  process  of  suspension  and  inter- 
dict, it  is  true ;  but  it  was  an  appeal  to  the  Court  of 
Session  from  the  adjudication  of  the  magistrates  of 
Edinburgh^  who  had  decided  upon  an  election  matter 
subject  to  their  jurisdiction :  therefore,  although  the 
proceeding  was  undoubtedly  by  suspension  and  inter- 
dict, it  was  a  proceeding  of  such  a  nature  as  prevents 
it  from  being  an  authority  in  favour  of  the  present 
proceeding.  One  cannot  however  but  observe  in  that 
case  something  contrary  to  what  is  laid  down  generally 
as  applicable  to  all  cases  of  proceeding  by  suspension 
and  interdict;  namely,  'that  it  was  a  proceeding 
against  the  party  actually  possessed  of  the  office.  It 
might,  therefore,  well  be  a  question,  if  the  case  was 
material  to  the  present  purpose,  whether  that  decision 
would  not  be  liable  to  be  impeached  upon  the  ground 
of  its  being  a  proceeding  by  interdict  against  the 
party  actually  in  possession  of  the  office.  The  other 
case  referred  to  is  Gray  v.  The  Magistrates  of  An- 
struther  Wester  (p).  That  is  a  case  which,  so  far  from 
being  applicable  to  the  present,  was  a  case  where 

(o)  Mor.  1863.  (1782.)  (p)  Fac.  Coll.  29  June  1819. 
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^  ^^^^\     the  proceeding  was  by  petition  and  complaint,  under 

Fleming     the  Statute  of  7  Geo.  2,  c.  16. 

Pu«Lop  ^y  Lords,  it  may,  perhaps,  be  found  necessary,  if 

the  Court  of  Session  has  lost  the  jurisdiction  given  to 
V  it  by  the  statute  of  7  Geo.  2,  and  is  incapable  of  admi- 

nistering justice  in  the  case  of  controverted  elections 
in  burghs  in  Scotland  by  summary  proceeding,  that 
the  Legislature  should  interfere,  in  order  that  the 
Court  of  Session  should  have  the  summary  power 
given  to  it  which  it  had  under  the  statute  of  Geo.  2, 
and  which  it  appears  it  has  lost,  with  reference  to  the 
existing  corporations  of  Scotland.  Whether  that  ought 
or  ought  not  to  be  done,  is  not  now  the  matter  for 
consideration  ;  but  the  circumstance  of  the  Court 
having  lost  the  power  under  that  statute^  can  be  no 
reason  why  the  power  should  be  exercised  under  a 
jurisdiction  which  it  appears,  at  the  time  when  the 
Municipal  Corporations  Reform  Act  was  passed,  was 
found  incompetent,  and  over  and  over  again  declared 
to  be  incompetent,  for  the  purpose  of  trying  elections 
in  burghs  in  Scotland.  It  is  impossible  that  justice 
can  be  done  by  this  course  ;  it  is  wholly  incompetent 
to  carry  into  effect  that  which  must  be  the  object  of 
every  Court,  in  interfering  with  questions  as  to  the 
validity  of  these  elections.  But  then  another  strong 
reason  against  your  Lordships'  sanctioning  a  proceed- 
ing of  that  character,  is  this :  that  there  are  already 
modes  of  proceeding  which,  although  not  summary, 
are  calculated  to  meet  every  possible  case  that  can 
arise.  If  the  party  is  improperly  in  possession  of  an 
office,  it  is  not  a  matter  of  dispute  that  the  Court  of 
Session  has  jurisdiction  by  process  of  reduction  to  dis- 
place him  from  that  office.  If  the  party  be  not  actually 
in  possession  of  that  office,  then  there  is  nothing  to 
reduce.     If  a  question  arises,  which  of  two  parties  is 
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properly  elected,  then  the  proceeding  by  process  of        1839. 
declarator  is,  beyond    all  question,   competent  and     ple^iko 
suited  to  the  purpose  of  enabling:  the  Court  of  Session  «'• 

.  Dun  LOP. 

to  adjudicate  between  the  parties,  and  to  say  which  of 
the  two  is  to  be  considered  as  properly  exercising  the 
duties  and  functions  of  the  office.  It  is  very  true  that 
these  are  not  summary  proceedings ;  but  it  is  equally 
true,  as  I  apprehend,  and  not  disputed  on  either  side 
at  the  bar,  that,  coupled  with  these  proceedings,  the 
proceeding  by  suspensi<m  and  interdict  might  very 
well  be  applied ;  so  that,  pending  the  proceeding  in 
which  ultimate  adjudication  was  to  take  place,  the 
Court  might  in  the  meantime,  by  virtue  of  this  pro- 
cess of  suspension  and  interdict,  regulate  as  to  the 
party  who  should  happen  to  be  in  possession  of  the 
office.  Whether  that  be  or  be  not  a  course  of  pro- 
ceeding consistent  with  the  practice  of  the  Court  of 
Session,  it  is  not  necessary  at  present  to  consider ;  it 
was  represented  at  the  bar,  and  I  find  it  referred  to  as 
the  recognized  practice  in  some  of  the  cases  to  which 
I  have  adverted.  The  present  question  is,  whether  it 
is  a  wholesome  practice  that  in  the  present  case  the 
Court  of  Session  should  proceed  by  suspension  and 
interdict  only. 

There  is  another  point  to  which  I  shall  have  to  call 
your  Lordships'  attention.  But  upon  the  merits  of  the 
case,  considering  that  this  is  a  question  at  least  difficult 
to  be  decided,  which  of  these  two  parties  is  properly 
elected, — and  therefore  a  question  in  which  the  proceed- 
ing by  interdict  cannot  be  supported  upon  the  ground 
of  its  being  a  mere  intrusion  upon  an  office  of  which 
some  other  person  is  clearly  and  legally  in  possession, — 
I  should  advise  your  Lordships  not  to  sanction  a  pro- 
ceeding which,  if  acted  upon  by  the  Court  of  Session  in 
Scotland^  must  obviously  lead  to  serious  consequences. 
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1839.  It  has  been  objected  that  this  appeal  is  incompetent, 

Fleming      because  this  is  not  a  final  adjudication  between  the 
V-  parties,  and  under  the  statute  no  appeal  lies  from  an 

interlocutory  order.  The  very  general  terms  used  in 
the  statute  (q)  prohibiting  appeals  against  interlocu- 
tory orders,  no  doubt,  have  created  considerable  diffi- 
culty in  several  cases  which  have  occurred ;  and  it  is 
often  matter  of  difficulty  to  ascertain  within  the  mean- 
ing of  that  Act,  whether  a  particular  proceeding  is  to 
be  considered  as  interlocutory  or  not.  From  the  best 
information  I  have  been  able  to  obtain  as  to  the  nature 
of  this  proceeding,  it  cannot  be  considered  an  interlo- 
cutory proceeding.  It  is  a  preliminary  proceeding,  it 
is  true,  but  it  is  final  as  far  as  that  proceeding  itself  is 
concerned,  the  proceeding  being  by  application  made 
ex  parte  in  the  first  instance  to  the  Lord  Ordinary,  in 
the  Bill  Chamber,  stating  the  case  and  praying  for  an 
interdict ;  it  prays  that  the  Lord  Ordinary  may  pass 
the  bill  and  grant  the  interdict.  If  he  passes  the  bill 
and  grants  the  interdict,  as  far  as  passing  the  bill  is 
concerned,  it  is  merely  an  authority  for  a  more  regular 
proceeding  being  commenced ;  but  it  is  final :  he  may 
refiise  the  bill,  and  if  he  refuses  the  bill  nothing  far- 
ther can  be  done  in  that  proceeding ;  but  the  party 
may  apply  again  to  the  same  or  to  another  Lord  Or- 
dinary, for  letters  of  suspension  and  interdict  In  con- 
sidering whether  this  is  final  or  not,  and  whether  it  is 
a  subject  of  appeal  or  not,  you  must  suppose  the  Lord 
Ordinary  either  to  decide  the  one  way  or  the  other : 
suppose  he  refuses  the  bill,  that  may  be  productive  of 
the  greatest  possible  evil  to  the  parties ;  but  the  opi- 
nion of  the  Lord  Ordinary  is  final ;  that  is,  he  refuses 
the  interdict,  because  that  is  the  effect  of  his  refusing 
the  bill ;  and  he  denies  to  the  party  the  opportunity  of 

iq)  48  G.  3,  c.  151. 


Dun  LOP, 


CASKS  IN  THE  HOUSE  OF  LORDS.  69 

pursuing  that  remedy  at  least,  though  he  may  adopt        i839. 
some  otlier,  or  may  again  apply  to  the  Court  for  a     ^T^^^^^Io 
similar  remedy.  ^  v. 

It  seems  hardly  necessary  to  consider  this  any 
further,  because  I  find  by  reference  to  a  case  which  I 
believe  was  referred  to  in  the  argument,  that  your 
Lordships  have  entertained  appeals  upon  proceedings 
of  this  kind.  I  find  in  the  case  of  Scott  v.  Brodie  (r) 
(in  1803),  that  the  Lord  Ordinary  had  passed  the  bill 
and  granted  the  interdict.  That  was  the  subject  of 
an  application  to  the  Court  of  Session,  which  sustained 
the  bill,  but  varied  the  terms  of  the  interdict ;  so  that 
there  was  the  order  of  the  Lord  Ordinary  confirmed, 
as  to  the  principal  part,  by  the  Judges  of  the  Court 
of  Session.  The  interdict  was  in  some  degree  altered ; 
that  was  made  the  subject  of  appeal  to  your  Lord- 
ships' House.  Now,  that  was  in  precisely  the  same 
terms  as  the  present,  for  all  material  purposes;  for, 
although  here  the  Lord  Ordinary  did  not  himself 
originally  exercise  a  jurisdiction,  but  reported  the  case 
to  the  Inner  House,  and  the  bill  was  in  the  first  in- 
stance passed  and  the  interdict  granted  by  them,  yet 
it  was  in  that  case  the  order  of  the  Court  of  Session 
passing  the  bill  and  granting  an  interdict,'  that  was 
made  the  subject  of  an  appeal  to  this  House.  I  do 
not  apprehend,  therefore,  that  your  Lordships  will 
feel  any  difliculty  in  exercising  your  jurisdiction  in 
this  case,  and  that  you  will  not  consider  that  it  is  taken 
away  by  the  Act  of  Parliament,  inasmuch  as  the  pro- 
ceeding, though  preliminary,  is  a  proceeding  complete 
in  itself,  and  therefore  it  is  to  all  intents  and  purposes 
within  the  meaning  of  the  Act  a  final  adjudication, 
upon  which  an  appeal  will  lie  to  this  House  upon  the 
provisions  of  the  Act. 

(r)  Fac.  Coll.  (1803). 
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1839.  I  by  no  means  wish  to  be  understood  as  giving  any 

Fllmino      opinion  as  to  whether  a  jurisdiction  exists  by  suspen- 
«^-  sion  and  interdict  in  other  cases;  it  is  a  question  of 

practice  which  is  much  better  left  to  those  who  are 
familiar  with  the  practice  of  the  Court  of  Session. 
But  looking  at  the  authorities  which  are  to  be  found 
in  the  books,  and  finding  this  to  be  a  question  in 
which  an  interdict  could  not  be  granted  without  an 
adjudication  upon  the  merits  of  the  election,  and 
finding  that  all  the  Judges,  have  laid  down,  in  the 
case  to  which  I  have  referred,  that  it  is  not  competent 
in  proceeding  by  suspension  and  interdict  to  adjudi- 
cate upon  the  merits  of  the  election,  I  think  your 
Lordships  will  adopt  the  safest  course  by  not  sanc- 
tioning a  proceeding  which  may  lead  to  dangerous 
consequences,  and  which  is  contrary  to  all  the 
authorities  to  be  found  in  the  books ;  but  that  your 
Lordships  will  adopt  a  much'  safer  course  by  re- 
mitting it  to  the  Court  of  Session  to  consider  what  is 
the  best  course  to  be  taken  in  these  cases,  but  not 
permitting  them  to  interfere  with  the  merits  of  an 
election  upon  a  proceeding  by  suspension  and  inter- 
dict. The  best  way  to  effect  that  object,  I  submit  to 
your  Lordships,  will  be  to  reverse  the  interlocutor 
passing  the  bill  and  granting  the  interdict,  which  has 
been  pronounced  in  the  Court  below. 

The  order  made  was, , that  the  interlocutors  com- 
plained of  be  reversed,  and  that  the  cause  be  remitted 
back  to  the  Court  of  Session,  with  instructions  to 
refuse  the  bill  of  suspension,  and  to  do  otherwise 
therein  as  may  be  just  and  consistent  with  this 
judgment. 
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Samuel  Bignold  and  Another  -     -     -  Appellants.  i8S7: 

April  24. 
1839  I 

Thomas    Osborn     Springfield    andl  Feb.  19.21. 

Others ^Respondents.      3.^s^ 

Bt  Act  5  &  6  Will.  4,  c.  76,  8.  71,  it  is  enacted  that  all  the  estate      Statute 

and  interest  of  such  hodies  corporate,  or  members  thereof,  as  were    Conttruction 
seised  or  possessed  of  any  real  or  personal  estate  in  trust  for  cha-  ^ 

ritable  uses,  should,  in  respect  of  such  uses  and  trusts,  continue  in     ^*f"t^*?' 
the  persons,  who  at  the  time  of  passing  the  Act  (1835)  were  such    J^^^^^*^^' 
trustees,  until  the  1st  day  of  ^t^g^^  1836  or  until  Parliament  ^"^^J^^ 
should  otherwise  order,  and  should  thereupon  utterly  cease  and  de-  ti'^^* 

termine :  Provided  that,  if  Parliament  should  not  otherwise  direct 
on  or  before  the  said  1st  of  August,  the  Lord  Chancellor  or  Lords 
Commissioners  of  the  Great  Seal  should  make  such  orders  as 
they  should  see  fit,  for  the  administration,  subject  to  such  chari- 
table uses  and  trust  as  aforesaid,  of  the  said  charity  estates  and 
funds.  Parliament  did  not  pass  any  subsequent  Act  on  the  sub- 
ject before  the  1st  of  August  1836. — 

Held  that  the  administration  of  the  charity  estates  and  funds  did 
not  continue  in  the  persons  so  described,  after  the  Isioi  August 
1836;  and  that  it  was  competent  to  the  Lord  Chancellor,  after 
that  day,  to  make  orders  for  the  appointment  of  new  trustees  for 
their  administration. 

Orders  made  by  the  Lord  Chancellor  in  the  matter  of  such  chari- 
table estates  and  funds,  by  virtue  of  the  said  Act  and  of  the 
Act  52  Geo,  3,  c.  101,  which  last  g^ves  an  appeal  to  the  House 
of  Lords,  are  subject  to  such  appe^. 

Whether  orders  made  by  virtue  of  the  Act  6  k,  Q  Will.  4,  c.  76, 
alone,  are  subject  to  appeal,  qucere. 


At  the  time  of  passing  the  Act  of  Parliament,  of  the 
6th  &  6th  W.  4,  c.  76,  intitled,  *'  An  Act  to  provide  for 
the  regulation  of  Municipal  Corporations  in  England 
and  Wales,''  the  corporate  body  of  the  city  of  Norwich^ 
or  some  members  thereof  in  their  corporate  capacity, 
stood  solely,  or  together  with  other  persons  elected 
solely  by  such  body  corporate  or  solely  by  some  par- 

F  4 
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1837.       ticular  number  of  its  members,  seised  or  possessed  for 

BicNOLD     some  estate  or  interest  in  various  hereditaments,  sums 

^      ^'  of  money,  chattels,  securities  for  money,  and  other 

tn  re      '  personal  estate,  producing  an  annual  income  of  about 

CHAHmM.    ®»^^^  '•'  ^^  *™s^  ^^^  various  charities. 

The  71st  section  of  tlie  said  Act  is  as  follows: 
"And  whereas  divers  bodies  corporate  now  stand 
seised  or  possessed  of  sundry  hereditaments  and  per- 
sonal estate,  in  trust,  in  whole  or  in  part,  for  certain 
charitable  trusts ;  and  it  is  expedient  that  the  admi- 
nistration thereof  be  kept  distinct  from  that  of  the 
public  stock  and  borough  fund ;  be  it  Enacted,  That  in 
every  borough  in  which  the  body  corporate,  or  any 
one  or  more  of  the  members  of  such  body  corporate  in 
his  or  their  corporate  capacity,  now  stands  or  stand 
solely,  or  together  with  any  person  or  persons  elected 
•  solely  by  such  body  corporate  or  solely  by  any  parti- 
cular number  class  or  description  of  members  of  such 
body  corporate,  seised  or  possessed,  for  any  estate  or 
interest  whatsoever,  of  any  hereditaments,  or  any 
sums  of  money,  chattels,  securities  for  money,  or  any 
other  personal  estate  whatsoever,  in  whole  or  in  part, 
in  trust  or  for  the  benefit  of  any  charitable  uses  or 
trusts  whatsoever,  all  the  estate,  right,  interest,  and 
title,  and  all  the  powers  of  such  body  corporate,  or  of 
such  member  or  members  of  such  body  corporate,  in 
respect  of  the  said  uses  and  trusts,  shall  continue  in 
the  persons  who  at  the  time  of  the  passing  of  this  Act 
are  such  trustees  as  aforesaid,  notwithstanding  that 
they  may  have  ceased  to  hold  any  office  by  virtue  of 
which  before  the  passing  of  this  Act  they  were  such 
trustees,  until  the  1st  day  of  August  1836  or  until 
Parliament  shall  otherwise  order,  and  shall  immedi- 
ately thereupon  utterly  cease  and  determine :  Provided 
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always,  that  if  any  vacancy  shall  be  occasioned  among        1 837. 
the  charitable  trustees  for  any  borough  before  the  said      biomold 
1st  day  of  August,  it  shall  be  lawful  for  the  Lord  High  »• 

Chancellor  or  Lords  Commissioners  of  the  Great  Seal  in  re 
for  the  time  being,  upon  petition  in  a  summary  way,  J^^^^ties. 
to  appoint  another  trustee  to  supply  such  vacancy  ;  and 
every  person  so  appointed  a  trustee  as  last  aforesaid, 
shall  be  a  trustee  until  the  time  at  which  the  person 
in  the  room  of  whom  he  was  chosen  would  regularly 
have  ceased  to  be  a  trustee,  and  he  shall  then  cease  to 
be  a  trustee :  Provided  also,  that  if  Parliament  shall 
not  otherwise  direct  on  or  before  the  said  1st  day  of 
August  1836,  the  Lord  High  Chancellor  or  Lords 
Commissioners  of  the  Great  Seal  shall  make  such 
orders  as  he  or  they  shall  see  fit  for  the  administration, 
subject  to  such  charitable  uses  or  trusts  as  aforesaid, 
of  such  trust  estates." 

On  the  16th  of  August  1836,  the  Appellants  pre- 
sented their  petition  to  the  Lord  Chancellor,  by  their 
description  of  "  two  of  the  inhabitants  of  the  city  of 
Norwich^  and  also  two  of  the  persons  who  at  the  time 
of  the  passing  of  the  Act  of  Parliament  (the  said  Act) 
were  members  of  the  body  corporate,  called  the  mayor, 
sheriffs,  citizens,  and  commonalty  of  the  city  of  Nor- 
wich,  on  behalf  of  themselves  and  all  other  the  persons 
who  at  the  time  of  the  passing  of  the  said  Act  were 
members  of  and  constituted  such  body  corporate." 
The  petition — which  was  intitled,  '^  In  Chancery ;  In 
the  matter  of  the  charitable  estates  and  funds  hereto- 
fore vested  in  the  mayor,  sheriffs,  citizens,  and  com- 
monalty of  the  city  of  Norwich,  as  trustees  for  chari- 
table purposes,"  and  which  was  certified  and  allowed  by 
his  Majesty's  Attorney-general,  under  the  provisions  of 
the  Act  authorising  the  Court  to  give  summary  relief 
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1 837.       by  petition  in  cases  of  abuses  of  charitable  trusts(^) — set 
^^1^^^^     forth  the  said  section  of  the  Act  5  &  6  Will.  4,  c.  76,  and 
V-  stated  that  at  the  passing  thereof  there  were  vested  in 

in  m     *  the  corporation  of  Nonvichj  or  some  of  its  members 
CflA«mM     ^^  their  corporate  capacity,  various  estates,  &c.  in 
trust  for  various  charities ;   all  which  were  stated  to 
be  detailed  in  the  27th  volume  of  the  reports  of  the 
Charity  Commissioners,  to  which  reference  was  made : 
that  the  said  corporation  was  composed  of  the  mayor, 
who  was  an  alderman,  23  other  aldermen,  two  sheriff 
— one  of  whom  was  one  of  the  23  aldermen — and  60 
common  councilmen,  making  in  all  85  persons,  two  of 
whom  had  recently  died  :  that  petitioners  were  two  of 
the  aldermen:  that  consequently  under  the  said  Act,  as 
they  were  advised,  all  the  said  charitable  estates  and 
properties  became  and  continued  in  the  survivors  of 
the  said  85  persons,  upon  and  for  the  trusts,  &c«  to 
which  they  were  properly  applicable,  and  they  had 
accordingly    the    management    and    administration 
thereof  up  to  the  1st  of  August  (183G)  :  that  no  sub- 
sequent Act  of  Parliament  had  passed  in  relation  to 
these  matters,  nor  had  any  direction  been  given  by 
Parliament  in  respect  of  the  same :  that  from  the 
nature  of  the  said  charities,  by  reason  of  their  magni- 
tude, the  number   of  persons  entitled  to  participate 
in  them,  and  the  purposes  to  which  they  were  appli- 
cable, it  was  of  essential  importance  that  they  should 
be  administered  by  persons  lawfully  authorized ;  and 
that  petitioners  and  the  other  members  of  the  said 
corporation,  could  not  safely  proceed  with  the  admi- 
nistration thereof  without  the  sanction  and  direction 
of  the  Lord  Chancellor.  The  petition  therefore  prayed 

(a)  52  G.  3,  c.  101 ;   commonly  called  Sir  S,  RomUly^B  Act. 
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that  it  might  be  declared  that,  "  according  to  the  true  i837. 
construction  of  the  said  Act  of  Parliament,  all  the  said 
charity  estates,  funds,  and  properties  do  now  remain 
and  continue  vested  in  your  petitioners  and  the  others  ^  re  ' 
of  the  83  surviving  persons  aforesaid,  or  in  such  of  Qg^g^TiM 
them  as  are  or  may  be  living  at  the  time  of  making 
the  order  to  be  hereupon  made,  upon  the  uses  and 
trusts  and  for  the  purposes  to  which,  at  the  time  of  the 
passing  of  the  said  Act,  the  same  were  applicable  as 
aforesaid ;  and  that  your  petitioners  and  the  said 
other  persons  may  be  at  liberty  and  may  be  autho- 
rized to  administer  and  apply  the  same,  and  the  rents, 
interests,  dividends,  and  a^nual  profits  thereof,  upon 
and  for  such  uses,  trusts  and  purposes,  in  like  manner 
as  the  same  have  been  heretofore  applied ;  or  in  case 
it  shall  appear  to  the  Court  thisit  such  is  not  the  true 
construction  of  the  said  Act,  then  that  your  peti- 
tioners and  such  other  persons  as  aforesaid  may  be 
appointed  trustees  for  the  aforesaid  purposes,  or  other- 
wise that  it  may  be  referred  to  the  Master  of  the 
vacation  to  appoint  proper  persons  to  be  such  trustees, 
with  liberty  for  your  petitioners  and  the  said  other 
persons  to  propose  themselves  as  such  trustees,  and 
that  in  the  meantime  your  petitioners  and  the  said 
other  persons  may  be  at  liberty  to  act  in  the  adminis- 
tration of  the  said  estates  and  funds,  rents,  and  income 
thereof;  and  that  all  proper  directions  may  be  given 
for  effectuating  the  aforesaid  purposes,  and  for  duly 
administering  the  said  estates  and  premises,  and  that 
the  costs  of  and  incident  to  this  application  may  be 
paid  out  of  the  said  trust-estates ;  or  that  your  Lord- 
ship will  make  such  further  or  other  order  as  to  your 
Lordship  shall  seem  meet." 

On  the  19th  oi  August  1836,  the  Respondents  pre- 
sented  their  petition  to  the  Lord  Chancellor,  therein 


76  CASES  IN  THE  HOUSE  OF  LORDS. 

1837.       describing  themselves,  the  first  as  mayor,  the  others 
^^^■^^^      as  merchants  or  manufacturers,  of  the  city  of  Nor- 
V.  wichj  and  all  as  being  members  of  the  then  body  cor- 

in  i«      '  porate  of  the  said  city ;  which  petition  was  intitled, 
C^ARmM.    "  ^°    Chancery  ;     In   the   matter   of  the    Charities 
in  the  Borough  anti  City  of  Norwich,  called  respec- 
tively the  Great  Hospital,  Doughty's  Hospital,"  and 
twenty-six  other  charities  particularly  named. 

"  And  in  the  matter  of  an  Act  of  Parliament  (52 
Geo.  3,  c.  lOl),  intitled,  '  An  Act  to  provide  a  sum- 
mary remedy  in  cases  of  Abuses  of  Trusts  created  for 
Charitable  Purposes.' " 

"  And  in  the  matter  of  an  Act  of  Parliament  (6  &  6 
Will.  4,  c.  76),  intitled,  *  An  Act  to  provide,' "  &c. 
This  petition  stated,  that  King  Edw.  6,  by  letters 
patent,  dated  the  first  year  of  his  reign,  granted  to  the 
then  corporation  of  Norwich  and  their  successors  the 
late  hospital  of  St.  Gyles  in  Norwich,  and  also  divers 
rectories,  &c.,  lands  and  hereditaments,  in  the  said  city, 
and  in  the  counties  of  Norfolk,  Essex,  and  Sussex,  upon 
trust,  for  the  maintenance  of  certain  charities  in  the  said  ' 
city,  and  for  the  maintenance  of  poor  persons,  and  for 
other  charitable  purposes.  The  petition  then  stated, 
that  divers  other  estates  and  properties,  real  and  per- 
sonal, and  divers  manors  and  personal  estates,  describ- 
ing them  particularly  (all  the  same  charities  that 
were  mentioned  in  the  Appellants'  petition),  had  been 
for  many  years  vested  in  the  late  corporate  body  of  the 
said  city,  upon  the  various  charitable  trusts  therein 
mentioned,  and  that  the  same  had  been  hitherto  ad- 
ministered by  the  said  late  body  corporate.  The  peti- 
tion then  set  forth  the  71st  section  of  the  said  Act  of 
6  &  6  fViil.  4,  c.  76,  and  referred  to  other  sections ; 
and  that  in  consequence  of  there  being  no  longer 
any  trustees  or  trustee,  the  affairs  of  the  said  charities 
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could  not  be  legally  administered,  and  the  direction        i837. 
of  the  Court  became  necessary  for  the  administration      bigkold 
of  the  charitable  trusts,  and  the  petitioners,  as  mem-  »• 

hers  of  the  town  council  of  the  said  city,  were  inte^  m  re  ' 
rested  in  the  administration  thereof;  the  petitioners  ch^^^ties. 
therefore  prayed  that  it  might  be  referred  to  one  of 
the  Masters  of  the  said  Court  to  approve  of  some 
proper  persons  to  be  appointed  trustees  of  the  said 
charities ;  or  that  his  Lordship  would  make  such  other 
order  for  the  administration  of  such  trust-estates  as  to 
his  Lordship  might  seem  just  and  fit. 

Affidavits  were  filed  in  support  of  the  said  petitions, 
respectively  intitled  as  the  petitions  were ;  and  the 
two  petitions  came  on  to  be  heard  together  before 
the  Lord  Chancellor,  who,  by  an  order  dated  the 
20th  o{  Atigust  1836,  and  intitled  in  the  four  several 
matters  of  the  titles  of  the  petitions,  was  pleased  to 
order  that  it  should  be  referred  to  the  Master  of  the 
Court  in  attendance  during  the  vacation  to  appoint 
proper  persons  to  be  trustees  6f  and  for  the  charity 
estates  and  property  then  late  vested  in  or  under  the 
administration  of  the  corporation  of  Norwich^  or  any 
of  the  members  thereof  in  that  character,  which  were 
afiected  by  the71st  section  of  the  said  Act  (6  &  6  Will.  4) ; 
and  that  all  deeds,  books,  papers  and  writings  in  the 
custody  or  power  of  the  parties,  relating  to  the  said 
charity  estates  and  property,  should  be  produced 
before  the  said  Master  upon  oath  as  he  should  direct, 
and  that  he  was  to  be  at  liberty  to  state  any  special 
circumstances  as  he  should  think  fit ;  and  his  Lordship 
did  reserve  the  consideration  of  all  further  directions, 
and  of  the  costs  of  the  said  applications ;  and  any  of 
the  parties  were  to  be  at  liberty  to  apply  to  the  Court 
as  there  should  be  occasion. 

Against  that  order  the  Appellants  presented  their 
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1837.       petition  of  appeal  to  this   House,  on    the   14th   of 
^^o     February  IS^l . 

».  On  the  22d  of  March  1837,  the  Respondents  pre- 

in  re  '  sented  a  petition  to  the  House,  by  which,  after  recit- 
Charities.  ^°S  ^^^^  ^^^  petitions  hereinbefore  stated,  and  the 
Lord  Chancellor's  order  on  them,  and  the  Appellants* 
petition  of  appeal  against  that  order,  they  submitted 
that  the  said  order  of  the  Lord  Chancellor  was  final 
and  conclusive,  and  that  no  appeal  lay  therefrom,  and 
prayed  that  the  said  petition  of  appeal  might  be  dis- 
missed with  costs,  or  that  the  benefit  of  the  objection 
to  the  said  appeal  might  be  reserved  to  the  Respondents 
to  the  hearing. 

The  latter  petition  was  referred  to  the  Appeal  Com- 
mittee ;  and  in  pursuance  of  an  order  of  the  House, 
made  on  the  suggestion  of  that  Committee,  the  ques- 
tion as  to  the  competency  of  the  appeal  came  to  be 
argued  on  that  petition  at  the  bar  of  the  House  by  one 
counsel  on  each  side,  on  the  24th  of  April  IS^ly  before 
answer  was  put  in  to  the  petition  of  appeal. 

Mr.  Pemberton^  for  the  Respondents : — ^The  point 
raised  by  the  preliminary  objection  is,  whether  under 
the  71st  clause  of  the  Act  of  6  &  6  Will.  4,  c.  76, 
giving  the  Lord  Chancellor  or  Lords  Commissioners 
of  the  Great  Seal  power  to  make  orders  for  admi- 
nistering the  charities  theretofore  vested  wholly  or 
partly  in  the  corporate  bodies,  there  is  any  appesti 
from  such  orders.  It  has  been  considered  that,  as 
Parliament  had  not  made  any  provision  in  respect  to 
those  charities  before  the  1st  of  Augtist  1836,  the 
'  interests  of  all  those  who  as  members  of  corporate 

bodies  were  seised  of  estates,  real  or  personal,  in  trust 
for  such  charities,  had  ceased,  and  the  provisions  of  that 
71st  clause  took  efiect.     Both  the  petitions  presented 
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to  the  Lord  Chancellor  on  the  1 6th  and  1 9th  of  Av^ust       1 837. 
1836,  were  intitled  in  or  referred  to  the  matter  of  the     bjonold 
Act  6  &  6  fVill.  4,  c.  76,  and  it  was  under  the  luris-  ^      ^' 

-,,-,.  1111  ^        .  .  Springfield, 

diction  thereby  given  that  both  classes  of  petitioners  m  re 
claimed  relief  from  his  Lordship,  although  one  of  the  c^^rTties. 
petitions  was  signed  by  the  Attorney-general,  under 
tlie  Aet  52  Cho.  d,  c.  101.  The  Lord  Chancellor's 
order  of  reference  to  the  Master  was  likewise  intitled 
in  the  matter  of  the  Act  of  5  &  6  Will.  4,  being  in- 
titled  in  all  the  matters  in  which  the  two  petitions 
were  entitled. 

It  is  clear  that  if  there  is  a  new  jurisdiction  created 
by  Act  of  Parliament,  no  appeal  lies  from  that  juris- 
diction, unless  appeal  is  given  by  the  Act  constituting 
it ;  and  for  the  same  reason,  if  new  powers  be  vested 
in  a  Court  already  existing,  that  new  jurisdiction  so 
grafted  upon  the  old  tribunal  is  not  subject  to  re- 
view by  any  other  tribunal.  If  this  matter  is  to  • 
depend  upon  the  Municipal  Corporations  Act  alone, 
there  can  be  no  question  that  the  order  is  final,  as  be- 
ing an  order  made  under  this  new  jurisdiction,  which 
is  not  vested  even  in  an  ancient  Court,  but  in  certain 
individuals,  and  which  jurisdiction  might  have  been 
just  as  well  vested  in  the  Secretary  for  the  Home 
Department,  or  the  first  Lord  of  the  Treasury.  The 
only  question  therefore  for  the  House  now  is,  whether 
by  reason  of  one  of  those  petitions  having  been  inti- 
tled in  the  matter  of  the  Act  62  Geo.  3,  c.  101,  by 
which  an  appeal  is  given  to  this  House,  the  jurisdic- 
tion which  is  specially  established  by  the  Municipal 
Corporations  Act  can  be  so  connected  with  that  other 
jurisdiction  as  to  be  also  the  subject  of  appeal. 

It  is  not  necessary  to  remind  your  Lordships  that 
the  jurisdiction  of  this  House,  to  review  orders  of 
Courts  of  Equity  was  in  its  origin  the  subject  of  much 
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1837.       controversy;    Lord  Wharton  v.  Squire  (b).     Since 

BiGNOLD      ^^^^  ^^^^  "^  jurisdiction  has  been  entertained  by  this 

V.  House  to  review  orders  of  Courts  of  Equity,  unless 

Springfield^  i         j  i  i  i    •       •     t   •   i 

in  re  such  Orders  have  been  pronounced  in  judicial  pro- 
Charxtim  c^^dings  between  suitors ;  and  in  no  case  where  a 
special  jurisdiction  has  been  created  by  Act  of  Parlia- 
ment will  an  appeal  lie  to  this  House,  unless  the  Act 
expressly  grants  it.  Accordingly  there  is  no  appeal 
from  orders  in  lunacy ;  there  was  none  from  orders  in 
bankruptcy;  but  by  a  recent  Act(c)  a  special  discretion 
is  vested  in  the  Lord  Chancellor  to  review  orders  of 
the  newly  created  tribunal  in  bankruptcy ;  and  the 
Lord  Chancellor's  orders  in  bankruptcy,  and  those 
of  the  new  tribunal,  are  by  express  enactment  made 
subject  to  review  by  this  House. 

This  question  was  much  discussed  in  the  case  of 
Wall  V.  The  Attorney-general^  which  originated  in 
the  matter  of  the  estate  of  Boyd  and  Benfield^  bank- 
rupts, against  whom  extents  had  issued  at  the  suit  of 
the  Crown,  and  orders  had  been  made  by  the  Court 
of  Exchequer,  under  those  extents,  for  sale  of  their 
estates,  and  to  take  an  account  of  the  incumbrances 
thereon,  and  to  ascertain  priorities,  to  realize  the  pro- 
perty, and  distribute  it.  All  those  latter  orders  were 
made  as  orders  on  further  directions,  there  having 
been  a  report  from  the  Deputy  Remembrancer,  ex- 
ceptions thereto,  and  then  further  directions;  the  usual 
proceedings  in  a  suit  in  a  Court  of  Equity.  In  the 
winding  up  of  the  causes  (there  were  ten  altogether), 
it  was  determined  by  the  Court  of  Exchequer  that 
the  Crown  was  entitled  to  payment  of  its  debt,  with 
costs  and  with  interest,  out  of  the  fund  in  Court,  which 
consisted  of  monies  arising  from  the  produce  of  the 
estates,  and  from  time  to  time  paid  into  Court  and 

(6)  CoUes  p.  C.  276.  (c)  I  &  2  W.  4,  c.  56,  88.  3  &  37. 
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vested  at  interest,  and  which,  in  consequence  of  the 
accumulation  of  interest  during  tlie  time  the  matter 
was  pending,  far  exceeded  the  amount  of  the  Crown 
debt.  Against  that  order  an  appeal  was  presented 
to  this  House,  on  the  ground  that  the  monies  origin- 
ally constituting  the  fund  in  Court  had  been  paid 
in  to  the  credit  of  the  causes  generally,  and  had  not 
been  appropriated  to  the  payment  of  the  Crown  debt, 
and  therefore  the  Crown  could  not  take  advantage 
of  the  increase  which  had  taken  place  from  vesting 
the  monies  in  the  public  stocks.  Both  parties  to  the 
appeal  came  to  argue  the  merits  at  the  bar ;  but  as 
soon  as  the  case  had  been  opened.  Lords  Eldon  and 
Redesdale  intimated  their  doubts  whether  an  appeal 
would  lie  from  such  orders,  and  they  desired  the  ap- 
peal to  stand  over  until  the  question  of  its  compe- 
tency should  be  argued  at  the  bar.  That  question 
was  argued  by  Sir  Robert  Gifford^  then  Attorney- 
general,  on  one  side,  and  Mr.  Fonblanque  on  the  other ; 
I  speak  from  my  recollection  of  the  case,  having  been 
counsel  in  it.  Lords  Eldon  and  Redesdale^  after  the 
matter  had  stood  over  for  one  or  two  Sessions,  dis- 
missed the  appeal  as  incompetent  (cf),  at  the  same 
time  intimating  their  opinion  that  the  order  was  erro- 
neous ;  and  the  result  was  that  the  Appellants  memo- 
rialized the  Treasury,  and  obtained  the  relief  which 
they  prayed  in  the  appeal. 

(^)  Wall  V.  The  Attomey'general,  1 1  Price,  643.  It  appears  from 
the  printed  appeal  cases  in  Wall  and  others  v.  The  Attorney -general 
(in  Li?icoln*B  Inn  Library),  that  Boyd,  Benjield  j-  Co,  received  in 

1797  a  sum  of  50,000/.  from  the  Government  for  sending  supplies  to 
his  Majesty's  navy  in  the  East  Indies,  for  which  sum  they  and  others 
passed  their  bond  to  the  Commissioners  of  the  Navy ;  and  that  in 

1798  they  received  100,000/.  to  be  remitted  in  supplies  to  his 
Majesty's  troops  at  the  Cape  of  Good  Hope,  They  failed  in  their 
duty  of  sending  the  supplies,  and  on  a  commission  issued  out  of  the 
Court  of  Exchequer  a  large  balance  was  reported  due  from  them  to 
the  Crown  in  respect  of  the  last-mentioned  sum,  and  extents  were 
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1837.  It  is  clear,  from  the  proceedings  in  that  case,  that 

the  jurisdiction  exercised  by  the  Court  of  Exchequer 

~  issued  in  1800  to  the  Bheriffs  of  Dorsetshire ^  Hertfordshire^  Ac, 
by  which  their  estates  were  seized  into  the  hands  of  the  Crown. 
Afitfrnrv't'ej  ^^^^  ^^®  issuing  of  the  extents,  Boyd,  RenfieJd  Sf  Co.  were  dc- 
^  ^  '  clared  bankrupts,  and  assignees  were  appointed.  The  assigrnees,  and 
extent  nu  bill  ^  g^^t  number  of  persons  claiming  interests  in  the  estates  as  tnts- 
being  filed,  is  ^^^^y  mortgagees,  and  incumbrancers,  were  defendants  to  the  writs  of 
noi  subject-  extent  in  ten  several  causes.  There  were  references  directed  to  the 
matter  of  an  Deputy  Remembrancer  to  take  accounts  of  the  property,  and  of  the 
appeal  to  die  incumbrances  thereon,  to  ascertain  priorities,  &c. :  reports  were  made, 
jiouse  of  QQ^  orders  were  made  on  these  reports  and  sales  directed,  and  the 

^^^  ^'  produce  was  from  time  to  time  paid  into  Court  and  vested  in  tbe 

three  per  cent,  consolidated  Bank  annuities.  By  a  final  order  dated 
the  22d  of  December  1815,  it  was  ordered  that  so  much  of  the 
funds  in  Court  as  would,  at  the  time  when  the  monies  were  in- 
vested, have  answered  the  sum  then  due  to  the  Crown,  should  be  coosi* 
dered  as  then  appropriated  to  the  payment  of  the  Crown  debt,  and  that 
the  dividends  thereon,  from  the  time  of  investment,  should  be  consi- 
dered as  belonging  to  the  Crown  ;  also  that  the  costs  of  the  Crown  be 
paid  out  of  the  general  fund. 

Against  that  order  an  appeal  was  brought  by  certain  of  the  incum- 
brancers and  by  the  assignees.  To  the  appellants*  case  the  following 
reasons  were  annexed,  signed  by  Sir  Samuel  Romilly  and  Mr. 
Fonblanque  : — 

1 .  For  that  when  a  Court  of  Equity  takes  upon  itself  the  appli- 
cation of  a  fund  for  the  payment  of  debts  or  otherwise,  no  part  of 
such  fund  is  to  be  considered  as  appropriated  to  any  particular  claim, 
without  the  express  direction  of  the  Court ;  and  that  if  such  fund  be 
productive  of  benefit,  such  benefit  belongs  to  those  who  would  have 
been  affected  with  the  loss,  if  any  loss  had  accrued  thereon. 

2.  That  no  appropriation  was  made  by  the  Court  of  Exchequer  of 
any  part  of  the  monies  paid  into  Court,  or  of  the  stock  purchased 
therewith,  prior  to  the  last  order  now  appealed  from ;  and  that  if  such 
stock  had  fallen  in  price,  the  loss  would  have  fallen  on  the  debtors* 
estate. 

3.  That  by  such  retrospective  operation,  the  debt  due  to  the  Lods 
Commissioners  of  his  Majesty's  Treasury,  though  only  a  simple  con- 
tract debt  in  its  creation,  is  made  to  carry  interest. 

4.  That  the  case  is  not  such  as  to  entiUe  the  Lords  Commisaioasis 
of  his  Majesty's  Treasury  to  the  costs  of  the  proceedings. 

The  following  reasons  in  support  of  the  order  were  signed  by  Sir 
Robert  Gifford  (then  Attorney-general),  and  Mr.  Gaselee  (after- 
wards Mr.  Justice  Gaselee),  on  behalf  of  the  respondent  :•— 

1.  The  debt,  though  originally  in  simple  contract,  on  being  found 
by  the  inquisition,  became  a  specialty  debt ;  and  from  that  time  and 
the  actual  seizure  of  the  property  under  the  extents,  or  at  all  eventi 
from  the  20th  day  of  July  1808,  when  the  said  debt  was  liquidatad, 
and  by  the  report  of  the  Deputy  Remembrancer  and  the  confinnatkm 
by  the  Court  ascertained  to  amount  to  the  sum  of  56,665 {•  18f.  9d, 
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was  ite  equitable  jurisdiction;  and  from  decisions  of  i837. 

that  Court,  as  a  Court  of  Equity,  there  is  in  ordinary  ij^^jj^ 

cases  an   appeal    to  this  House.     The  reason  upon  ">. 

which  the  House,  in  dismissing  that  appeal  as  incora-  in  re     ' 

petent,  proceeded,  was  that  the  79th  section  of  the  Act  c^^^7tim 


(wh'ch  is  the  period  fixed  upon  by  the  order),  so  much  of  the  produce  Wali 

of  the  estates  as  was  sufficient  to  answer  that  debt  became  the  pro-  ^ 

pertj  of  the  Crown ;  the  Crown  might  have  applied  for,  and  obtained  Attomev'/ien, 
an  order  for  the  payment  of  it  out  of  Court.  It  was,  however,  suf- 
fered to  remain  and  has  been  made  productive ;  and  having  accumu- 
lated by  the  addition  of  the  dividends  from  time  to  time  received 
upon  it,  the  Crown  must  be  considered  entitled  to  that  accumulation 
as  arising  from  the  use  and  employment  of  its  own  funds. 

2.  Another  way  of  considering  it  might  be  upon  the  posting  of  inte- 
rest ;  and  in  the  case  of  The  Drapers'  Co.  v.  Davis,  2  Atk.  21 1 ,  Lord 
Hardwicke  said,  **  The  Court  often  decrees  interest  from  the  time  the 
demand  was  liquidated,  though  the  debt  did  not  carry  interest  in  its 
own  nature  ;*'  and  in  that  case  the  Court  gave  interest  on  the  arrears 
of  an  annuity  from  the  time  the  Master's  report  was  confirmed  (a  pe- 
riod of  28  years),  in  favour  of  the  representative  only  of  the  annui- 
tant. The  present  case  is  still  stronger  in  favour  of  the  Crown, 
which  only  seeks  to  have  the  accumulations  made  from  the  use  of 
Its  own  property. 

3.  With  respect  to  the  costs,  they  are  expressly  given  by  the 
25  Geo.  3,  c.  35,  s.  1 . 

The  House  did  not  pronounce  any  judgment  on  the  merits ;  but 
on  the  objection  to  the  competency  of  the  appeal,  an  order  was  made, 
dated  the  10th  of  June  1824,  which,  after  reciting  the  names  of 
the  parties  to  the  ten  causes,  was  to  this  effect : — After  hearing 
the  first  counsel  for  the  appellants,  an  objection  was  taken  by  respon- 
dent's counsel  that  the  appellate  jurisdiction  of  the  House  did 
not  extend  to  the  order,  as  being  made  on  the  law  side  of  the  Court 
of  Exchequer,  &c.:  and  Counsel  having  been  afterwards  heard  on 
the  question  as  to  the  appellate  jurisdiction  in  the  case,  and  due 
consideration  had,  &c. : — 

It  was  declared  *^  that  the  said  petition  of  appeal  is  not  a  proper 
proceeding  for  the  purpose  of  obtaining  the  judgment  of  the  House 
on  the  rights  of  the  appellants,  as  affected  by  the  order  complained  of 
in  the  appeal :  and  therefore  it  is  ordered  that  the  appeal  be  dismissed, 
without  prejudice,  nevertheless,  to  any  proceeding  which  the  appel- 
lants may  be  advised  to  institute  for  the  purpose  of  obtaining  relief 
touching  the  order  so  complained  of,  in  case  such  order  is  in  any  man- 
ner injurious  to  the  rights  of  the  appellants,  and  finally  to  obtain  the 
judgment  of  this  House  thereon  in  a  proper  proceeding  for  the  pur- 
pose, in  case  the  appellants  shall  not  otherwise  obtain  that  relief  as 
they  may  be  advised  they  are  entitled  to." — {56  Lords'  Journ.  for 
1824,  p.  369.) 
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18S7.        33  //.  8,  c.  39,  enacts,  that  if  any  person  of  whom 

BiGwoLD      ^^y  ^^^^^  ^^^^  ^hM  be  demanded,  allege  or  plead  "  in 
^'  any  of  the  said  Courts,  good,  perfect,  and  sufficient 

oPRIMCFItLDy  i  x^  •       1  1  •  • 

tn  re  cause  and  matter  m  law,  reason  or  good  conscience,  m 
bar  or  discharge  of  the  said  debt,  &c.  and  the  same 
cause  or  matter  so  alleged  or  pleaded,  &c.  be  sufficiently 
proved  in  such  one  of  the  said  Courts  as  he  shall  be 
impleaded,  &c.  for  the  same,  that  then  the  said  Courts, 
and  every  of  them,  shall  have  full  power  and  authority 
to  accept  and  allow  the  same  proof,  and  to  acquit  and 
discharge  all  persons  that  shall  be  so  impleaded  for  the 
same."  The  consequence  of  the  construction  which  has 
been  put  upon  that  statute  is,  that  you  may  plead  to 
an  extent  any  matter  which  would  constitute  an  equi- 
table defence;  and  it  being  competent  to  the  parties  to 
plead  equity,  they  could  have  relief  by  filing  a  bill 
for  the  same  purpose.  If  a  bill  had  been  filed  in  that 
case,  the  Court  would  have  proceeded  on  its  ancient 
jurisdiction ;  and  if  the  order  had  been  made  on  a 
bill  filed,  it  would  undoubtedly  have  been  subject  to 
appeal ;  but  as  all  the  proceedings  took  place  under 
the  jurisdiction  vested  in  the  Court  by  the  statute  (c), 
which  had  not  given  power  of  appeal  to  this  House, 
the  appeal  was  dismissed  as  incompetent. 

In  the  case  of  O^ Sullivan  v,  Hutchins^  a  reference  to 
arbitration  had  been  made  a  rule  of  the  Court  of  Chan- 
cery in  Ireland^  under  the  Irish  Act  10  JViU.  3,  c.  14, 
and  that  Court  made  an  order  thereon,  which  was  the 
subject  of  appeal  to  this  House;  but  the  learned  Lords 
then  present  in  the  House  being  of  opinion  that  no 
appeal  lay  against  such  an  order,  the  Act  giving  no 
such  jurisdiction,  dismissed  the  appeal.  That  case, 
which  was  before  the  House  in  1825,  is  mentioned  in 
a  note  to  the  report  of  O'Neil  v. Fitzgerald  (f\  which 

(e)  33  HeiL  8,  c.  39 ;  and  25  G.  3,  c.  35.     (/)  3  Bligh^  N.  S.  24. 
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was  the  case  of  an  appeal  from  an  order  pronounced        1837. 
by  the  Court  of  Exchequer  in  Ireland  by  summary      b,gj,olo 
proceeding:,   when  there  was  no  cause  pendlnof.     It  ^       "• 
is  difficult  to  understand  from  the  report  what  was         in  re 
the  result  of  the  objection  made  to  that  appeal ;  but    (ji/^aTxiEs. 
it  appears  that  the  House,  in  the  first  instance,  was 
of  opinion  that  it  had  no  jurisdiction.     The  scanty 
mention  of  O' Sullivan  v.  Hutchins  (g)  is  less  satis- 
factory. 

(g)  0*SuUivan  v.  Hutchins,    The  facts  of  this  case,  as  they  appear       Appr/lafe 
ID  the  prints  of  the  cases  (in  Lincoln  ^  Inn  Library)  were  these  :—     Jurisdiction. 
Differences  having  arisen  between  the  appellant,  O^ Sullivan,  and  Aii  onler  <»f 
the  respondent,  Hutchins,  respecting  an  agreement  for  a  demise  of  ihe  Court  of 
land  by  the  latter  to  the   former,  they  consented  to  refer  them  to  Chancery  on 
Arbitration,  and  their  submission  was  made  a  rule  of  the  Court  of  an  awurd. 
Chancery  in  Ireland  (under  the  Act  10  Will.  3,  c.  14,  an  Act  of  the  '""''«  ^e^^*'^" 
frisk  Parliament^  in  a  cause  in  which  the  respondent  was  plaintiff  P"*"^J®'^.  "P**" 
And  the  appellant  was  defendant.     The  appellant  afterwards  wrote  ^^  ^  reference 
several  letters  by  way  of  notice  to  the  arbitrator,  that  he  withdrew   which  was 
from  him  all  authority  to  proceed  to  an  award.     The  arbitrator,  dis-   made  a  rule  of 
regarding  those  notices,  made  his  award  in  1820,  directing  the  per-  Court,  accord- 
foimance  of  the  agreement  by  the  appellant,  and  that  he  should  pay  i"K  to  Act  of 
the  respondent  a  certain  sum  of  money.     The  appellant  showed  P^rhament 
cause  agaSnst  the  award  in  the  Rolls*  Court,  and  the  Master  of  the  ^^^. -^^/l?^* 
Rolls  allowed  good  cause  to  have  been  shown,  but  declined  to  make  I|?j*  •     "*^ 
any  order.     The  appellant  then  applied  to  the  Lord  Chancellor  to  suhiect-matter 
set  aside  the  award,  but  his  Lordship  refused  that  application,  and  of  appr-al  to 
made  an  order  confirming  the  award,  and  '*  declaring  that  the  parties,   ths  House  of 
after  their  submission  to  make  the  reference  a  rule  of  Court,  could   Lordi*. 
not  withdraw  the  authority  so  given." 

The  appeal  was  against  that  order ;  and  the  reasons  (signed  by 
Mr.  Charles  Wetherell  and  Mr.  A.  R,  Blake)  were  to  the  effect  that 
the  submission  might  be  revoked  at  any  time  up  to  the  moment  of 
making  the  award,  and  that  in  this  case  the  authority  was  revoked 
by  the  appellant  before  the  arbitrator  began. 

The  reasons  annexed  to  the  respondent's  case  (signed  by  Mr. 
Denman  and  Mr.  Abraham)  were  in  substance  the  same  as  the  above 
reason  given  by  the  I^rd  Chancellor  in  making  the  order. 

It  does  not  appear  whether  the  objection  was  made  by  the  Respon- 
dent or  by  the  House  to  the  competency  of  the  appeal ;  but  the  point 
was  argued  by  counsel  on  both  sides,  and  the  following  order  was 
made  by  the  House,  June  30,  1825: — **  And  it  appearing  to  this 
House  that  the  order  complained  of  was  not  made  in  any  cause  on 
the  Equity  side  of  the  Court  of  Chancery  in  Ireland,  no  bill  being 
filed  in  this  matter,  but  that  it  relates  to  an  award  made  between 
parties  upon  a  submission  to  a  reference  which  was  made  a  rule  or 
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1637.  If  the  rule  be,  as  I  apprehend  it  is,  that  no  appeal 

BiGKOLD     li^s  to  this  House  from  a  new  jurisdiction  established, 

SpnjKcriELD  ^^^  ^^^^  ^^y  ^^^^  power  grafted  on  an  old  jurisdiction, 
in  re  without  cxprcss  power  of  appeal,  let  us  see  whether 
Chabities.  ^h^t  rul^  applies  to  this  case. — [Here  it  was  sug- 
gested by  Mr.  Knight^  that  one  ground  of  argument 
for  his  clients  would  be,  that  the  order  which  is 
the  subject  of  the  appeal,  was  not  merely  an  order 
made  by  the  Lord  Chancellor,  but  an  order  of  the 
Court  of  Chancery,  wliich  any  Judge  of  that  Court 
had  authority  to  make.]—  Can  any  one  say,  that  under 
section  71  of  the  Act  6  &  6  Will.  4,  c.  76,  the  Master 
of  the  Rolls,  or  Vice-Chancellorj  or  even  a  Lord 
Keeper,  could  pronounce  any  order,  that  section  en- 
acting, that  if  Parliament  shall  not  otherwise  direct 
on  or  before  the  1st  of  Augtisty  the  Lord  High  Chan- 
cellor or  Lords  Commissioners  of  the  Great  Seal  shall 
make  such  orders  as  he  or  they  shall  see  fit  for  the 
administration  of  the  charities  ?  It  is  simply  the 
Lord  Chancellor  or  the  Lords  Commissioners  who  are 
the  persons  named. 

Then  the  question  is,  whether  the  statute  52  G.  3, 
c.  101,  gives  the  power  that  has  been  exercised 
in  this  case.  That  Act  clearly  shows  there  can 
be  no  appeal  to  this  House  against  an  order  made 
under  a  jurisdiction  given  by  Act  of  Parliament, 
unless  appeal  has  been  directly  given ;  for  that  Act 
recites  that,  "  Whereas  it  is  expedient  to  provide  a 
more  summary  remedy  in  cases  of  breaches  of  trusts 
created  for  charitable  purposes,  &c. ;  be  it  therefore 

order  of  Court,  accordiDg  to  an  Act  of  the  Parliament  of  Ireland 
passed  in  the  1 0th  W,3/in  the  judgment  of  this  House  an  appeal  to 
this  House,  complaining  of  the  said  order,  is  incompetent,  and  that 
this  House  hath  no  jurisdiction  upon  the  matter  of  such  appeal : 
and,  therefore,  it  is  ordered,  &c.  that  the  said  petition  and  appeal  be, 
and  is  hereby  dismissed  this  House." — (57  Lords*  Joum.  for  1825, 
pp.  34,  54,  and  1198). 
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Enacted  that,  &c.  in  every  case  of  a  breach,  &c.  of  i837. 
any  trust  created  for  charitable  purposes,  or  when-  u^^^j, 
ever  the  direction  or  order  of  a  Court  of  Equity  shall  ^  v 
be  deemed  necessary,  &c.,  it  shall  be  lawful  for  any 
two  or  more  persons  to  present  a  petition  to  the  Lord  Norwicu 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal,  and  the  Master  of 
the  Rolls  and  the  Court  of  Exchequer,  and  they  are 
hereby  required  to  hear  such  petition  in  a  summary 
way,  and  upon  affidavits,  &c.  to  determine  the  same, 
and  to  make  such  order  therein,  &c.  as  to  him  or 
them  shall  seem  just;  and  such  order  shall  be  final 
and  conclusive,  unless  tlie  party  or  parties  who  shall 
think  himself  or  themselves  aggrieved  thereby  shall 
within  two  years,  &c.  have  preferred  an  appeal  from 
such  decision  to  the  House  of  Lords,  to  wham  it  is 
hereby  enacted  and  declared  that  an  appeal  shall  lie 
from  such  order.'*  This  enactment  and  declaration 
clearly  show  that  the  mere  vesting  this  jurisdiction  in 
the  Courts  of  Chancery  or  Exchequer  would  not  make 
their  orders  the  subject  of  appeal  to  this  House, 
although  the  object  of  the  Act  was  not  to  create  a 
new  jurisdiction,  but  to  give  a  summary  procedure  to 
the  existing  tribunals.  The  power  existed  before  in 
the  Court  of  Chancery  and  in  the  Court  of  Exchequer ; 
this  Act  only  altered  the  mode  in  which  that  power 
was  to  be  exercised;  and  yet,  if  there  was  not  a 
special  declaration  in  the  Act  that  there  should  be  an 
appeal,  there  could  be  no  appeal,  because  a  tribunal 
constituted  by  the  Legislature  for  a  particular  purpose 
is  not  to  be  controlled  by  another  tribunal,  when  the 
Legislature  has  not  expressly  directed  such  control. 
Although  this  order  is  intitled  in  the  matter  of  the 
two  petitions,  one  of  which  refers  to  the  Act  52  G.  3, 
c.  101 9  it  is  clear  that  it  was  made  exclusively  by 

g4 


88  CASES  m  THE  HOUSE  OP  LORDS. 

1837.       virtue  of  the  power  given  by  the  Act  6  &  6  Will.  4, 
Bjokold      ^'  "^^9  ^y  which  it  was  made  necessary.     If  the  ques- 
^'  tion  for  decision  was  therefore  to  depend  on  that  Act 

in  re  alonc,  it  is  evident  there  could  be  no  authority  for 
CtuMTin.  ^^^^  House  to  exercise  a  control  over  the  decisions 
which  might  have  been  pronounced,  or  the  regula* 
tions  which  might  have  been  introduced,  by  the  juris- 
diction which  the  Legislature  has  thereby  created  for 
the  administration  of  these  charities.  I  submit,  there- 
fore, that  the  order  cannot  of  itself  and  by  the  authority 
of  this  Act  be  the  subject  of  review  by  this  House, 
and  that  it  cannot  be  made  so  by  reason  of  its  being 
connected  with  the  Act  of  62  G.  3,  c,  101. 

Mr.  Knightj  for  the  Appellants : — This  is  an  order 
over  which  your  Lordships  can  exercise  jurisdiction. 
It  is  an  order  drawn  up — as  orders  in  bankruptcy 
and  in  lunacy  are  not  drawn  up — by  the  Registrar  of 
the  Court  of  Chancery ;  it  is  passed  and  entered  in 
the  Registrar's-office  of  that  Court,  and  bears  the 
seal  of  that  office ;  it  is  officially  indorsed  ^*  In  Chan- 
cery ;  In  re  Norwich  Charities ;  Orders  for  reference 
to  the  Master ;"  and  it  begins — as  all  orders  in  Chan- 
cery begin,  which  are  pronounced  either  by  the  Lord 
Chancellor  or  the  Vice-Chancellor — ^by  mentioning  at 
the  top  the  particular  Judge  who  pronounced  the 
order :  "  Lord  Chancellor ;  Saturday^  the  20th  day 
o{  August y'  &c. — [He  read  the  two  first  titles  or  head- 
ings already  mentioned,  and  proceeded :] — The  Act  of 
62  Geo.  3,  c.  101,  which  forms  the  third  matter  of 
the  title  to  this  order,  expressly  declares  that  there 
shall  be  an  appeal  to  the  House  of  Lords,  and  yet  it 
is  argued  that  an  order,  appearing  on  the  face  of  it  to 
have  been  made  under  that  statute,  shall  not  com6  by 
appeal  before  this  House.     The  question  now  is  not 
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whether  the  order  ought  to  have  been  made  under  that        1 337. 
statute,  -or  whether  it  is  right  or  wrong,  or  whether     ^~^^     ' 
there  was  power  to  make  any  order;  that  question  re-  v. 

mains  for  another  hearing.     The  order  is  expressed  to  ^^^^V^^}^^^' 
be  an  order  under  the  statute  52  (?.  3,  and  your  Lord-     Norwich 

Charities 

ships,  by  the  law  of  the  land,  have  no  power  to  decline 
reviewing  it.  That  is  matter  the  third :  matter  the 
fourth  is,  "  and  in  the  matter  of  an  Act  of  Parliament 
made  and  passed  in  the  fifth  and  sixth  years  of  the 
reign  of  his  present  Majesty."  The  Court,  therefore, 
which  pronounced  this  order,  has  sedulously  taken 
care  to  state  that  it  is  not  an  order  made  alone  under 
the  last-mentioned  statute,  and  in  the  matter  of 
certain  charities,  but  is  an  order  also  made  under  the 
Act  of  62  Geo.  3,  c.  101,  by  which  the  jurisdiction  of 
the  Courts  of  Equity  over  charities  has  been  heretofore 
exercised,  and  which  is  not  repealed  or  grown  obso- 
lete, and  which  makes  express  provision  for  an  appeal 
to  this  House. 

What  is  to  make  this  order  not  an  order  of  the 
Court  of  Chancery?  It  is  pronounced  by  the  Lord 
Chancellor  upon  petition  ;  his  Lordship  stating  in  the 
order  what  Court  he  is  in;  he  refers  it  "  to  the 
Master  of  this  Court  in  attendance  during  the  vaca- 
tion, to  appoint  proper  persons,"  &c. ;  and  it  is  there- 
fore to  all  intents  and  purposes  an  order  of  the  Court 
of  Chancery.  How  it  can  be  seriously  contended 
that  this  is  an  order  that  cannot  be  appealed  from,  or 
that  this  House  can  take  away  the  right  of  the  subject 
to  appeal  against  an  order  under  the  Act  of  52  Geo.  3, 
because  it  is  an  order  made  also  under  another  Act, 
it  is  difiicult  to  comprehend.  It  may  be  wrong  as  far 
as  it  is  an  order  under  the  Act  of  62  Geo.  3,  and  then 
there  is  the  right  of  appeal,  which  cannot  be  taken 
away  merely  because  there  are  various  other  titles  added 
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in  the  order  to  the  title  of  that  Act.  The  points  that 
I  beg  particularly  to  submit  to  your  Lordships  aie, 
first,  that  the  71st  section  of  the  Municipal  Corpo- 
rations Act  creates  no  jurisdiction  at  all  ele  novo; 
secondly,  that  if  it  dpes  create  any  new  jurisdiction,  it 
is  only  by  way  of  a  grant  or  addition  to  an  old  inherent 
jurisdiction,  not  creating  a  course  of  proceeding  new 
in  the  law,  but  merely  an  additional  head  to  an 
ancient  and  known  tribunal,  and  regulated  therefore 
by  the  ancient  and  known  course  of  proceeding ;  just 
as  if  it  were  enacted  that,  for  a  certain  matter  not 
heretofore  according  to  the  course  of  the  law  of  the 
country,  a  new  head  of  equity  relief  should  be  had 
in  the  Court  of  Chancery ;  a  new  power  added  to 
an  existing  tribunal,  to  be  exercised  according  to  the 
laws  which  regulate  that  tribunal.  But  thirdly,  if  a 
new  jurisdiction  were  created  in  the  manner  that  has 
been  contended  for,  there  is  nothing  in  the  Act  5  &  6 
WilL  4  to  exclude  the  old  jurisdiction ;  if  there  be  in 
any  sense  a  new  jurisdiction  given,  it  is  cumulative, 
and  not  exclusive. 

The  consequence  of  holding  that  this  House  is  to 
exercise  no  jurisdiction,  and  that  the  Lord  Chan- 
cellor, or  the  Lords  Commissioners  of  the  Great  Seal 
for  the  time  being,  are  to  exercise  absolutely  and 
without  control  the  power  given  by  the  Act  5  &  6 
fVilL  4,  is  so  fearful  in  its  extent  and  character  as 
to  induce  any  man  to  pause  before  he  admits  such  a 
doctrine ;  for  the  Act  extends  to  all  the  charities  vested 
in  all  the  corporations^  or  individual  members  of 
corporations,  throughout  the  kingdom,  except  Xoii* 
dan.  The  tendency  of  the  argument  on  the  other 
side,  is  to  withdraw  from  the  general  administration 
of  the  law  the  vast  amount  of  property  which  is 
included  in  those  charities ;  to  withdraw  all  this  frory 
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the  jurisdiction  of  the  House  of  Lords,  and  vest  an  I837. 
absolute  and  uncontrolled  power  over  it  in  a  single 
Judge.  That  it  would  be  a  wholesome  or  a  reason- 
able interpretation  of  this  Act  to  hold  that  that  Spi^i^^o^^Li^f 
was  its  object,  cannot  be  admitted.  What  the  Act  ^^^7"^^ 
meant  and  eflfected  was,  that  if  Parliament  did  not 
interfere,  the  Judge  having  the  ordinary  cognizance 
of  charity  matters  should  interfere  in  the  usual  way. 
At  the  time  when  the  Act  passed,  the  Lord  Chancel- 
lor was  constantly  exercising  jurisdiction  upon  peti- 
tion under  the  statute  of  52  Geo.  3  :  trusts  and  chari- 
ties had  long  before  been  subjects  of  administration  in 
the  Court  of  Chancery.  This  Act  (of  6  &  6  Will  4) 
did  not  give  the  Lord  Chancellor  a  power  over  any 
matter  that  was  new  to  him ;  but,  giving  a  particular 
direction  that  was  to  be  in  force  for  a  certain  time, 
it  enacted  that  after  that  time  the  Judge  who  had 
jurisdiction  over  such  matter  should  exercise  it.  It 
would  be  a  most  inconvenient,  if  not  absurd,  inter- 
pretation of  this  Act,  to  hold  that  it  created  a  new 
jurisdiction  when  there  was  no  necessity  for  cre- 
ating one,  and  to  deny  that  it  referred  to  a  jurisdic- 
tion already  existing,  when  it  may  be  clearly  held  so 
to  refer ;  especially  when  the  former  interpretation 
would  have  the  consequence  of  excluding  an  appeal 
from  decisions  over  property  in  value  amounting  to 
millions,  involving  questions  probably  of  the  greatest 
difficulty ;  for  every  matter  relating  to  those  charities 
must  be  included  under  the  words  ^*  administration, 
subject  to  such  charitable  uses  or  trusts  as  aforesaid, 
of  such  trust  estates.'' 

Blackstone^  in  speaking  of  the  Court  of  Chancery, 
says,  ^^  An  appeal  to  Parliament,  that  is,  to  the  House 
of  Lords,  is  the  dernier  resort  of  the  subject  who 
thinks  himself  aggrieved  by  an  interlocutory  order 
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1837.       or  final  determination  in  this  Court,  &e.     This  juris- 
diction is  said  to  have  begun  in  18  Jac.  1,  &c.     It  was 
t:.  afterwards  warmly  controverted  by  the  House  of  Com- 

^^^^\nVe^^^^  mons  in  the  reign  of  Chas.  2.     But  this  dispute  is 
Norwich     jj^,^  ^^  j^g^ .  \i  being  obvious  to  the  reason  of  all  man- 

kind,  that  when  the  Courts  of  Equity  became  principal 
tribunals  for  deciding  causes  of  property,  a  revision  of 
their  decrees,  by  way  of  appeal,  became  equally  neces- 
sary as  a  writ  of  error  from  the  judgment  of  a  Court 
of  Law.  And  upon  the  same  principle,  from  decrees  of 
the  Chancellor  relating  to  the  Commissioners  for  the 
dissolution  of  Chauntries,  &c.  under  the  statute  37 
Hen.  8,  c.  4,  as  well  as  for  Charitable  Uses  under  the 
statute  43  Eliz.  c.  4,  an  appeal  to  the  King  in  Parlia- 
ment was  always  unquestionably  allowed  (A)."  Now 
in  those  two  statutes  there  is  no  mention  of  any  appeal 
to  the  House  of  Lords ;  but  as  they  gave  a  jurisdiction 
to  be  exercised  by  au  Equity  Judge,  it  follows  as  matter 
of  course  that  an  appeal  lies  from  him  to  this  House. 
"By  statute  43  Eliz^  (which  is  the  one  more  fre- 
quently acted  upon — the  other  being  obsolete  in  prac- 
tice), "authority  is  given,"  Blackstone  says  (i),  "  to  the  . 
Lord  Chancellor  or  Lord  Keeper,  and  to  the  Chancellor 
of  the  Duchy  of  Lancaster  respectively,  to  grant  com- 
missions under  their  several  seals  to  inquire  into  any 
abuses  of  charitable  donations,  and  to  rectify  the  same 
by  decree,  which  may  be  reviewed  in  the  respective 
Courts  of  the  several  Chancellors.  But  though  this  is 
done  in  the  Petty-bag  Office,  &c.  because  the  com- 
mission is  returned  there,  it  is  not  a  proceeding  at 
common  law,  but  treated  as  an  original  cause  in  the 
Court  of  Equity,  &c.  And  as  it  is  thus  considered  as 
an  original  cause  throughout,  an  appeal  lies,  of  course. 


^ 


{h)  3  Black.  Comm.  454  (15  cd).  (<)  Id.  428. 


CASES  IN  THE  HOUSE  OF  LORDS.  93 

from  tlie  Cliancellor's  decree  to  the  House  of  Peers,        i837. 
notwithstanding  any  loose  opinions  to  the  contrary."      b^old 
And  for  the  right  of  appeal,  Blackstonc  cites  Duke  »• 

on  Charitable  Uses,  pp.  62  &  128  ;  and  for  the  loose    ^   in  re      * 
opinions  to  the  contrary,  2  Vernon^  118.     But  there     Norwich 
is  a  direct  decision   of  this  House  on  the  point,  in 
Warner  v.  North  (j). 

The  appeal  from  the  Courts  of  Chancery  and  Exche- 
quer in  equity  is  not  founded  upon  any  Act  of  Parlia- 
ment, but  upon  the  reason  and  necessity  of  the  thing. 
Appeals  to  this  House  from  the  Welch  Courts  of  Equity 
were  frequent  and  familiar  to  your  Lordships.  They 
came  direct  from  the  Courts  in  Wales^  not  through  the  » 

Court  of  Chancery  ;  and  no  doubt  was  ever  suggested 
as  to  the  jurisdiction,  although  the  Act  of  Hen.  8, 
constituting  those  Courts,  gives  no  appeal  in  express 
terms.  Suppose,  on  a  mistaken  construction  of  one 
of  the  recent  Acts  of  Parliament  enlarging  the  powers 
of  the  Court  of  Chancery  in  respect  of  procedure,  that 
Court  was  to  exercise  a  jurisdiction  by  petition  which 
did  not  belong  to  it — as,  for  instance,  under  one  of  Sir 
E.  Sugdens  Acts,  to  appoint  a  new  trustee  by  petition 
in  a  case  not  warranted  by  the  Act ;  or,  suppose  it 
took  upon  itself,  under  the  same  Act,  to  take  from  a 
mortgagee  or  trustee  the  legal  estates — such  orders,  if 
not  pronounced  with  the  greatest  caution,  might  pro- 
duce ruin  to  families ;  and  is  it  to  be  said  that  there 
can  be  no  appeal  to  the  House  of  Lords  from  such 
orders,  because  they  are  pronounced  upon  petition  and 
not  upon  bill  ?  The  question  is,  whether  the  Court  of 
Chancery  assumes  to  do  an  act  which  does  not  come 
within  its  jurisdiction:  if  it  does,  an  appeal  lies, 
though  the  only  ground  of  appeal  may  be  that  the 
order  ought  to  have  been  by  bill  and  not  by  petition, 

(j)  Shower's  P.O.  110. 
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]8S7,  s^nd  that  the  Court  was  exceeding  its  jurisdiction.  In 
none  of  these  new  Acts  of  Parliament  has  it  been 
thought  necessary  to  give  expressly  an  appeal  to  the 
'  ^^^inrl^^^*  House  of  Lords,  becau  sethe  subject-matter  was  a  mat- 
Norwich  ter  of  equitable  cognizance,  which  Courts  of  Equity 
had  been  dealing  with  for  centuries ;  and  when  their 
powers  were  intended  to  be  extended,  that  extension 
of  power  was  construed  as  given  to  them  in  that  cha- 
racter and  capacity,  and  liable  to  all  those  considera- 
tions and  consequences  which  are  incidental  to  that 
character  and  capacity. 

The  case  of  Lord  Wharton  v.  Squire  (A),  whatever 
may  be  said  of  the  dispute  between  the  two  Houses  of 
Parliament  at  that  time,  stands  as  a  precedent  that  a 
general  order  of  a  Court  of  Equity,  though  not  made  in 
any  cause,  is  a  proper  subject  of  appeal  by  a  person  who 
is  aggrieved  by  it.  The  Court  of  Exchequer  had  in 
that  case  made  an  order  dealing  with  a  particular  re- 
cord ;  that^rder  was  appealed  against,  and  the  House 
of  Lords  varied  the  order  and  asserted  its  appellate 
jurisdiction.  In  Bailey  v.  Maule,  mentioned  in  a 
note  to  O'Neil  v.  Fitzgerald  (/),  the  purchaser  of  an 
estate,  who  was  no  party  to  the  cause,  appealed  from 
the  order  made  in  that  case,  and  this  House  received 
the  appeal,  and  affirmed  Lord  EldorC^  order.  Of 
O' Sullivan  v.  Hutchins^  which  is  also  mentioned  in  a 
note  to  O^  Neil  v.  Fitzgerald^  the  merits  cannot  be  col- 
lected from  that  note(m).  The  case  of  Wall  or  Hoare 
and  others  v.  Attomey-generaly  depended  on  different 
principles.  The  order  in  that  case  was  an  order  made 
under  a  special  statutory  jurisdiction,  given  to  the 
Court  of  Exchequer  for  the  purpose  of  dealing  with 
extents.     It  was  a  new  jurisdiction  created  for  the 

(k)  Colles,  276.      See  also  11  (/)  3  Bligh,  54. 

Price,  669-672, 17  Lords*  J.  277,  {m)  Sed  vide  ante,  p.  85. 

and  8  Harg.  State  Trials,  175. 
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particular  purpose.     This  House  appears  to  have  held       1837. 
that   from  orders  made  in   that  particular  form   of     ^'"^'^ 

.       ,  ^         ,  BlOKOLD 

junsdiction,  they  ought  not  to  entertain  appeals ;  and  ^       v. 

the   reasons  are  suggested  in   argument  by  Sir  A. 

Hart,  speakine  as  counsel  in  the  case  of  O'Neil  v.     Norwich 

!?•  »        T         1  n     1         Charities. 

Tttzgerald.  In  that  case  the  jurisdiction  of  this 
House  over  an  order  of  the  Court  of  Exchequer  in 
Ireland,  no  cause  pending,  appears  to  have  been  ex- 
ercised, as  it  had  been  in  Lord  Wharton  v.  Squire,  and 
in  Bailey  \.  Matde. — (67  Lords'  J.  for  1825,  p,  737.) 

The  jurisdiction  in  bankruptcy  stands  upon  pecu- 
liar grounds.  That  jurisdiction  is  neither  legal  nor 
equitable ;  it  is  partly  both ;  it  was  entirely  a  new 
jurisdiction  unknown  to  the  law  of  the  country ;  it 
grew  up  from  the  control  which  the  Judge  who  held 
the  Great  Seal  had  over  his  own  proceedings :  as  he 
issued  the  commissions,  he  might  control  the  Commis- 
sioners who  resorted  to  him  for  advice  and  assistance. 
No  proceeding  in  bankruptcy  was  ever  intitled,  "  In 
Chancery."  The  officers  of  that  Court  have  nothing 
to  do  with  bankruptcy.  The  Lord  Chancellor  has  a 
particular  set  of  officers  appropriated  to  that  business. 

The  jurisdiction  in  lunacy  depends  upon  another 
principle.  That  matter  is  the  King's  personal  juris- 
diction. He  appoints  a  particular  deputy  to  exercise 
that  jurisdiction  for  him,  who  may  be  the  Lord  Chan- 
cellor or  anybody  else.  If  the  deputy  for  that  par- 
ticular purpose  does  an  act  in  the  execution  of  his 
duty,  which  the  subject  complains  of,  he  comes  to  the 
King,  who  is  supposed  to  be  in  person  in  the  Privy 
Council  hearing  any  complaint  in  lunacy  which  be- 
longs to  his  own  domestic  administration  of  the  luna- 
tic's estate.  That  is  the  course  of  appeal  prescribed 
by  the  law  of  the  country,  giving  the  King  as  the 
ultimate  resort,  instead  of  the  House  of  Lords ;  and  no 
order  in  lunacy  is  intitled,  *'  In  Chancery."     Orders 
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1837.        in  lunacy    are   drawn   up  in  a  different   branch  of 
BioNOLD      ^^^^  Court,  and  by  a  different  set  of  officers.   (See  note 

V.         A  to  Sheldon  v.  Fortescue  Aland^  3  P.  Wms,  106.) 
^^^\nre     *      But  suppose  this  Act  (6  &  6  Will.  4)  has  given  a 
Norwich     j^^^  lurisdiction  to  the  Lord  Chancellor,  is  there  any 

CUAR1TI£8«  -         •'         .  .  111. 

clause  in  it  to  exclude  his  ordinary  jurisdiction? 
Where  are  the  words  of  exclusion  ?  The  mere  cir- 
cumstance of  giving  power,  if  the  power  is  given,  to 
the  Lord  Chancellor,  as  an  individual,  would  not  shut 
out  the  ancient  power  of  the  Court  of  Chancery.  Had 
not  that  Court  power,  before  this  Act,  to  interfere  for 
the  administration  of  charitable  trusts  ?  If  your  Lord- 
ships yield  to  the  argument  on  the  other  side,  you 
must  not  only  hold  that  the  words  of  the  proviso  in 
this  Act  create  a  new  jurisdiction  in  the  individual 
named,  without  an  appeal,  but  also  an  exclusive  ju- 
risdiction, so  that  no  Court  of  Equity  shall  deal  witli 
a  matter  of  charity,  where  members  of  a  corporate 
body  are  trustees.  For  if  the  jurisdiction  be  not  ex- 
clusive, then  the  Court  of  Chancery  has  in  this  matter 
made  an  order  according  to  its  ancient  powers ;  and  if 
it  has  not  done  so  according  to  its  ancient  po.wers,  it 
may  or  may  not  have  exceeded  those  powers ;  but  that 
is  the  matter  to  be  considered  in  the  appeal.  If  the 
words  of  the  Act  create  a  new  jurisdiction,  which  it  is 
submitted  they  do  not,  but  do  not  create  a  jurisdic- 
tion exclusive,  then  this  order  is  an  order  made  by  the 
Court  of  Chancery  in  the  exercise  or  assumed  exer- 
cise of  an  ancient  jurisdiction  on  which  your  Lord- 
ships have  a  right  to  interfere. 

An  argument  has  been  raised  on  the  words  used  in 
the  Act  62  Geo.  3,  c.  101,  giving  an  appeal  to  this 
House.  The  recital  in  the  Act  rendered  it  necessary  to 
mention  the  House  of  Lords,  because  of  the  limitation 
of  time  to  give  effect  to  the  orders  ;  and  the  House  of 
Lords  being  mentioned,  the  words  "to  whom  it  is 
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hereby  enacted  and  declared  that  an  appeal  shall  lie       ]837. 
from  such  order,"  are  thrown  in  by  way  of  paren- 
thesis.  The  words  **  enacted  and  declared"  are  always 
considered  as  importing  that  the  Legislature  was  pro-      "'^^^"^^'*' 
viding  for  something  that  was  not  provided  for  by     Norwich 
the  existing  law;  such  as  the  summary  proceeding 
given  for  the  first  time  by  that  Act  in  administering 
charities. 

But  without  the  words  granting  an  appeal,  an  ap- 
peal would  lie ;  and  it  may  well  be  contended  that  if  an 
Act  of  Parliament  were  to  create  a  new  Court  of  Bquity, 
without  a  word  about  an  appeal,  as  a  matter  of  course 
an  appeal  would  lie  to  this  House ;  and  unless  that 
were  so,  your  Lordships  have  been  for  centuries  hear- 
ing equity  appeals  without  authority.  Where  was 
the  right  to  hear  the  first  equity  appeal,  if  not  in  the 
inherent  jurisdiction  of  this  House  as  the  Supreme 
Court  of  Equity  of  the  country  ?  It  heard  appeals 
from  the  Court  of  Chancery,  and  irom  the  Court  of 
Exchequer,  because  they  are  equitable  jurisdictions. 
It  heard  them  from  the  Courts  of  Great  Session  in 
TFafes,  because  it  was  an  equitable  jurisdiction. 
Where  is  that  authority  derived  from  but  from  this, 
that  it  is  the  common-law  of  the  country  that  this 
House,  as  the  Supreme  Court  of  Equity  in  the  king- 
dom, decides  by  its  inherent  powers  in  the  last  resort  ? 
Suppose  the  four  last  lines  in  the  71  st  section  of  the 
Municipal  Corporations  Act  did  not  exist  at  all,  would 
any  man  entertain  a  doubt  that  the  Lord  Chancellor 
would  have  had  power  to  direct  references  to  the  Mas- 
ter to  appoint  new  trustees,  if  a  case  required  it ;  or, 
if  he  had  done  it  without  bill  or  without  reference,  then 
that  though  it  might  have  been  complained  of,  still 
it  would  have  been  the  act  of  the  Lord  Chancellor 
in  the  Court  of  Chancery,  dealing  with  a  matter  of 

VOL,  VII.  H 
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1837.       equitable  jurisdiction?     It  is  clear  that  all  that  was 

x!    ""    '     meant  by  these  words,  was  to  throw  the  administra- 

V.         tion  of  the  charities  into  the  same  course  as  it  stood 

in  re        before,  it  Parliament  did  not  interfere  before  a  given 
NouwicH     day. 

Charities.  *' 

Mr.  Pembertorij  in  reply : — ^The  argument  urged 
with  most  confidence  for  the  exercise  of  the  appel- 
late jurisdiction  of  the  House  in  this  matter  is,  that 
the  petitions,  affidavits,  and  the  order  itself,  are  intitled 
"  In  Chancery,  and  In  the  matter  of  the  Act  of 
62  Geo.  3,  c.  101,"  and  the  order  is  drawn  up  by  the 
Registrar  of  the  Court  of  Chancery,  and  that  all  the 
proceedings  are  treated  by  the  petitioners  as  if  they 
were  proceedings  in  that  Court  under  its  ordinary 
jurisdiction.  Can  the  error  or  the  consent  of  the  peti- 
tioners, in  intitling  their  petitions  and  affidavits,  give 
an  appeal  to  this  House  from  a  new  jurisdiction  created 
by  Act  of  Parliament,  if  the  Legislature  has  not  con- 
ferred it  ?  What  can  it  signify  how  the  petitions  and 
the  order  are  intitled,  or  in  what  terms  that  order 
speaks,  if  it  was  made  by  the  Lord  Chancellor  under  the 
authority  of  the  statute  which  makes  what  he  has  so 
ordered  conclusive  on  the  parties?  The  order  was  made, 
as  it  purported  to  have  been  made,  by  virtue  of  the 
power  conferred  on  the  Lord  Chancellor  by  the  71st 
section  of  the  Act  6  &  6  Will.  4,  c.  76.  If  it  was  the 
intention  of  the  Legislature,  in  annihilating  all  the  inte- 
rest of  the  corporation  trustees  in  charities  from  the 
1st  of  Atigtist  1836,  to  leave  the  estates  of  which  they 
were  trustees  to  be  administered  by  the  existing  tri- 
bunals by  their  ancient  jurisdiction,  what  was  the  object 
of  introducing  the  special  proviso,  that  if  Parliament 
should  not  otherwise  direct  on  or  before  that  day,  the 
Lord  Chancellor  or  Lords  Commissioners  of  the  Great 


CASES  IN  THE  HOUSE  OP  LORDS.  99 

Seal  should  make  such  orders  as  he  or  they  should        i837. 
see  fit  for  their  administration?  That  proviso  would  be      bigkold 
quite  nuffatorv  if  it  was  not  intended  to  confer  a  new  ^      v- 
jurisdiction  on  the  persons  there  named.  in  re 

The  argument  for  the  competency  of  the  appeal  has  charities. 
been  carried  to  this  extent, — that  this  House  has  au- 
thority to  review,  by  way  of  appeal,  the  orders  of  every 
jurisdiction  established  by  Act  of  Parliament,  unless 
the  Legislature  has  expressly  excluded  the  right  of 
appeal.  My  learned  friend  and  I  are  at  issue  on  that 
point :  I  say  no  such  authority  exists  in  your  Lord- 
ships* House,  unless  the  Act  creating  the  new  jurisdic- 
tion, or  some  other  Act,  gives  it;  while  Mr.  Knight 
contends  that  such  authority  does  exist,  unless  ex- 
pressly excluded.  The  jurisdiction  in  bankruptcy, 
created  and  continued,  by  numerous  Acts  of  Parlia- 
ment, has  been  exercised  by  the  Lord  Chancellor, 
Lords  Commissioners,  and  other  Judges  of  the  Court 
of  Chancery,  but  no  appeal  lay  to  this  House  from 
any  orders  in  bankruptcy ;  and  the  reason  is,  that  it 
was  a  special  jurisdiction  created  by  Acts  of  Parlia- 
ment, which  did  not  give  an  appeal  to  this  House. 

It  does  not  appear  distinctly  from  the  references 
made  in  the  passages  cited  from  Blackstones  Com- 
mentaries, that  an  appeal  ever  lay  to  this  House  from 
sentences  by  the  Delegates,  nor  from  decrees  on 
the  statute  for  Charitable  Uses,  43  Eliz.^  c.  4 ;  and 
the  reason  given  in  Saul  v.  JVilson  (the  case  in  2 
Vernon  118)  is,  "  because  those  matters  are  grounded 
upon  Acts  of  Parliament,  and  the  Acts  give  no  ap- 
peal." The  authority  on  which  Blackstone  calls  that 
*'  a  loose  opinion,"  does  not  appear  in  Duke'%  Chari- 
table Uses,  to  which  he  refers  (n).     The  decision  of 

(n)   The  Almsmen  of  Eastham  v.  Lady  Kempe,  must  be  the  case 
to  which  the  reference  is  made  by  Blackstone  ;  it  is  mentioned  in 
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1837.        the  House  in  the  case  of  Wall  v.  The  Attorney- generalj 
'     "^     '      before  referred  to,  is  conclusive  on  the  question  in  this 

the  report  of  Windsor  v.  Hilton^  in  p.  62  of  the  old  edition  of  Duke, 

Almmen  of     From  the  entries  in  the  Lords'  Journals  for  1643-4  (19  &  20  Car.  I), 
Eastfiam       ^e  collect  this  state  of  that  case  : — An  order  was  made  on  the  2d 
Y   ,   ^y  of  December  1643  to  summon  witnesses  before  the  Hoose  at  the 

Lady  Kempe.  hearing  of  the  cause  of  the  Poor  of  Eastham  and  the  Lady  Kempe  ; 
and  on  the  9th,  counsel  were  heard  on  both  sides,  and  the  cei> 
tificate  of  Sir  John  Bramston,  then  late  Lord  Chief  Justice,  wis 
read,  by  which  he  had  certified  in  August  1641  that,  in  pursuance  of 
their  Lordships*  order  of  the  5th  of  June  of  that  year,  he  bad  heard 
the  grievances  mentioned  in  the  petition  of  the  almsmen  of  Eastham^ 
in  the  county  of  Essex,  in  the  presence  of  their  counsel,  and  he 
found  the  case  to  be  as  follows  : — Giles  BreamCy  by  his  will,  dated 
I  St  of  May,  16  Jac,  1,  appointed  that  six  houses  should  be  built 
for  six  poor  men  of  the  parish  of  Eastham,  within  a  year  afber  his 
decease  ;  and  he  devised  divers  lands  in  Eastham  towards  their 
maintenance  for  ever,  and  made  Sir  Giles  Ailing  ton  his  executor, 
and  gave  him  and  his  heirs  the  manor  of  Eastham,  that  he  might 
have  wherewithal  to  perform  his  will,  &c.  That  Mr.  Breame  after- 
wards made  a  codicil,  by  which  he  entreated  Sir  G,  Allington  to 
purchase  40  /.  a-year  in  soccage  tenure  for  the  maintenance  of  the 
six  poor  men  in  the  almshouses,  and  to  let  that  land  which  he  had 
bequeathed  by  his  will  for  that  intent  remain  still  unto  the  lordship, 
as  it  hath  been.  That  the  houses  were  built  by  Sir  G.  Allington, 
but  before  any  lands  of  40  /.  yearly  value  were  purchased,  he  sold  the 
manor  and  lands  in  Eastham  to  Lady  Kempe,  and  left  660  L  in  her 
hands  for  the  purchase  of  the  lands  of  the  yearly  value  of  40/. ;  and 
it  was  agreed  between  him  and  her  that  until  such  lands  should  be 
purchased,  the  said  lands  in  Eastham  should  stand  charged  with  the 
charitable  use.  That  no  such  lands  were  purchased  for  many  years ; 
but  there  being  a  decree  made  by  the  Commissioners  for  Charitable 
Uses,  and  exceptions  taken  thereto  before  the  Lord  Keeper  Covets 
try,  he  decreed  that  800/.  should  be  paid  by  the  Lady  Kempe  and 
Sir  G.  Allington  to  feoffees,  towards  the  purchase  of  lands  to  the 
use  of  the  almsmen ;  which  800  /.  had  been  since  laid  out  in  the 
pui'chase  of  lands  in  Braintree,  more  than  30  miles  from  the  alms- 
houses :  and  whether  the  almsmen  might  have  the  lands  in  Eastham 
under  the  will,  or  accept  the  lands  in  Braintree,  of  less  value  and 
more  distant,  was  the  question  for  the  judgment  and  direction  of 
the  House. 

On  the  11th  December  1643,  the  House  ordered  that  it  be  referred 
to  all  the  Judges  and  King's  Counsel  to  consider  whether,  by  the 
statute  of  Charitable  Uses,  a  decree  made  by  the  Lord  Keeper  in 
Chancery  is,  by  virtue  of  that  statute,  not  reversable  in  the  High 
Court  of  Parliament  but  by  a  statute  made  for  that  purpose,  more 
than  any  other  decree  made  in  Chancery. 

On  the  15th  April  1644,  the  Judges  reported  to  the  House  that 
they  heard  counsel  on  either  side  in  the  said  cause^  and  considered 
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case,  and  to  admit  this  appeal  will,  in  effect,  be  to  over-       i837. 
rule  that  decision.     For  the   facts  and  result   of  the      ^T^' 

BiGNOLD 

case  of  JVamer  v.  Norths  it  would  be  right  to  direct  a  «. 

search  in  the  Journals  (o).  ^'^'tvTrc^^^' 

Norwich 

The  Lord  Chancellor :— My  Lords,  when  this  case    ^"^''•^'^«- 
came  before  the  Appeal  Committee,  it  was  found  to 

the  question  on  the  statute  of  43  Eliz.  for  Charitable  Uses ;  and  they       .,  ^ 

certified  their  opinion  to  be,  **  that  upon  an  appeal  to  the  Lord  Keeper       EMtham 
upon  that  statute,  and  a  decree  made  by  his  Lordship  in  Chancery,  y^ 

annulling,  diminishing,  altering  or  enlarging  a  decree  made  by  Com-     Ladi/  Kempe. 
missioners  by  virtue  of  a  commission  upon  that  statute,  if  the  same 
decree  so  made  by  his  Lordship  do  not  stand  with  equity  and  good       Annellate 
conscience  according  to  the  true  intent  and  meaning  of  the  donors     Jurudiction, 
and  founders,  that  the  same  may,  notwithstanding  anything  con-    a   j 
tained  in  that  statute,  be  reversed  in  Parliament,  in  such  course  and  j^^^^^  \^y  ^h^ 
manner  as  any  other  decree  made  in  the  Court  of  Chancery  may  be  j^rd  Cnan- 
by  course  of  Parliament  reversed.    Signed  Thos,  Irwin,  Edm,  Reve,  cellor  upon 
Fra,  Bacon y  Ralph  Whitfield,'*  appeal  to  him 

On  the  10th  of  August  1644,  the  .House  heard  "  the  cause,  by  from  a  decree 
counsel  on  both  sides,  between  the  Poor  of  Eastham  and  the  Lady  "J?"?  ^y  Com- 
KempCy*  concerning  a  reversal  of  the  decree  made  by  the  Lord  "•******'"J"5  / 
Keeper  Coventry,  in  Chancery,  touching  land  of  the  value  of  Act43  Eliz 
40/.  per  annum,  given  by  will  of  Giles  Breame  to  the  said  Poor  of  c,  4  for  Clia- 
Eastham,  which  land  is  pretended  to  be  passed  away  to  the  Lady  ritableUses,  is 
Kempe,  and  other  lands  settled  to  a  smaller  value ;  and  the  House  subject  to  ap- 
taking  this  business  into  consideration,  ordered  that  the  said  cause   P^^l  ^"^  ^^*® 

shall  be  dismissed  this  House."  "«"?«  «^ 

Lords. 

(o)  Lee  Warner  v,  William  North.  There  is  a  short  report  of 
this  case  in  Shower,  p.  110.  It  appears  from  entries  in  the  Lords* 
Journals  for  1693  (6  W.  &  M.),  that  Warner  presented  a  petition  of 
appeal,  complaining  of  a  decree  made  by  the  Commissioners  for 
Charitable  Uses,  and  of  a  confirmation  thereof  by  the  Court  of  Chan- 
cery in  1692,  upon  overruling  his  exceptions  with  costs  to  be  paid 
by  him  to  North,  That  appeal  was  withdrawn.  In  1695  Warner 
again  appealed  to  the  House,  complaining  of  a  decree  made  Nov,  1693, 
on  behalf  of  North,  and  another  decree  on  behalf  of  Grace  Featly 
and  other  widows  of  Bromley  College ;  and  praying  that  a  decree 
made  by  the  Commissioners  for  Charitable  Uses  might  be  confirmed, 
and  that  the  decrees,  orders,  and  proceedings  in  Chancery,  altering 
the  same,  might  be  reversed.  The  entry  of  the  judgment  on  the  3d 
of  March  1695,  is  this: 

''  Upon  hearing  counsel  this  day  at  the  bar,  upon  the  petition  and 
appeal  of  Lee  Warner,  gentleman,  complaining  of  a  decree  made  in 
the  Court  of  Chancery  the  24th  day  of  November  1693,  on  the  be-? 
half  of  William  North,  and  another  decree  made  on  behalf  of  Grace 
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1837.        raise  a  question  evidently  of  so  much  importance,  not 
only  to  the  parties,  but  as  affecting  a  great  many 
other  cases  which  might  arise  under  the  proceedings 
^**'"i^''^'^^'''  of  this  Act  of  1835,  that  it  was  thought  not  proper  to 
Norwich     dispose  of  it  in  that  Committee,  but  to  refer  the  par- 

OllARITIES 

ties  to  the  bar  of  the  House ;  and  in  order  to  save 
them  the  expense  of  preparing  their  cases  and  making 
ready  for  hearing  on  the  merits,  they  were  permitted  to 
apply  by  petition,  for  the  purpose  of  raising  at  the  bar 
the  question  that  was  presented  to  the  Committee  of 
Appeals.  The  case,  as  it  appears  upon  the  petition  now 
before  your  Lordships,  states  the  order,  which  is  un- 
doubtedly intitlcd  "  in  Chancery,"  and  has  been  so 
argued  at  your  Lordships'  bar.  It  was  an  order  on 
petitions,  one  of  which  was  presented  by  the  parties 
now  asking  to  have  the  appeal  dismissed  ;  and  that 
petition  is  intitlcd,  not  only  in  the  matter  of  the  Act  of 
the  6th  &  6th  of  the  King,  but  it  is  also  intitled  in  the 
matter  of  the  Act  of  52  Geo.  3,  Sir  Samuel  RomUly'^ 
Act.  The  order  is  drawn  up  as  an  order  of  the  Court 
of  Chancery,  and  the  reference  is  made  to  one  of  the 
Mastei's  of  the  Court,  and  tlie  further  directions  are 
reserved  to  that  Court.  Upon  the  face  of  the  order, 
therefore,  it  is  an  order  in  the  recent  Act  of  the  6th  & 
6th  of  the  King  ;  it  is  an  order  in  the  matter  of  the  52d 
of  Geo.  3,  and  it  is,  as  it  would  be  if  it  were  an  order  in 

Featly  and  the  other  widows  of  Bromley  College,  and  praying  thtt 
a  decree  made  by  the  Commissioners  of  Charitable  Uses  may  be 
confirmed,  and  that  the  decrees,  orders,  and  proceedings  in  Chancery 
may  be  reversed  ;  as  also  upon  the  several  answers  of  William  Norths 
gentleman,  and  Grace  Featly^  widow,  on  behalf  of  herself  and 
the  other  widows  of  Brcmley  College,  in  the  county  of  Kent^  put 
in  thereunto  :  after  due  consideration  of  what  was  offered  thereupon, 
it  is  ordered  and  adjudged  by  the  Lords,  dc.,  that  the  said  petition 
and  appeal  of  Lee  Warner  shall  be  and  is  hereby  dismissed  this 
House ;  and  that  the  decrees,  orders,  and  proceedings  of  the  Court 
of  Chancery  therein  complained  of,  shall  be,  and  they  are  hereby 
affirmed.' --(15  Lords' Jour,  for  1695,  p.  691.) 


Norwich 
Charities, 
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the  62d  of  Geo.  3,  an  order  of  the  Court  of  Chancery ;        i837. 
but  it  will  not  be  an  order  of  the  Court  of  Chancery     bionoTd 
if  the  argument  on  the  part  of  the  parties  asking  to  v. 

,  ,,  .  1    T       •        1  •  V.  1  .     Springfield, 

have  this  appeal  dismissed  as  incompetent  be  correct,  m  re 
because  that  argument  supposes  that  the  reference  by 
the  71st  clause  of  the  Act,  5  &  6  Will.  4,  is  not  made  to 
the  Court  of  Chancery  as  a  Court  of  Equity,  but  to 
the  individual  who  for  the  time  being  may  hold  the 
Great  Seal.  Now  your  Lordships  have  not  the  merits 
of  this  case  before  you  to  discuss;  your  Lordships 
have  simply  to  consider  whether  upon  this  state  of 
things,  as  it  appears  upon  this  petition,  and  as  appears 
upon  the  face  of  the  order,  your  Lordships  can  say 
that  the  parties  have  a  right  to  come  to  this  House. 
If  what  is  complained  of  be  a  matter  done  under  the 
authority  of  the  5 2d  of  Geo.  3,  they  unquestionably 
have  a  right  to  come  to  this  House ;  if  it  be  generally 
the  order  of  the  Court  of  Chancery,  they  have  a  right 
to  come  to  this  House.  But  it  is  contended  that  if  it 
is  an  order  made  under  the  authority  of  the  71st  sec- 
tion of  the  5th  &  6th  of  the  present  King,  then  they 
have  no  right  to  come  to  this  House.  If  the  case  were 
now  before  us  in  a  stage  which  would  enable  us  to 
decide  on  that  latter  question,  it  might  be  one  of  con- 
siderable difficulty  and  requiring  much  consideration  ; 
but  the  parties  who  now  come  to  your  Lordships'  bar 
ask  your  Lordships  to  decide  that  the  Respondents 
here,  the  Appellants  in  the  general  appeal,  are  not  to 
be  heard  to  complain  of  the  order,  the  order  being 
intitled  under  Sir  Samuel  Momillt/'s  Act,  the  5  2d 
Geo.  3,  under  which  Act  there  is  an  express  power 
of  appeal  to  this  House.  What  your  Lordships  have 
to  consider  is,  whether  in  this  state  of  circumstances 
you  can  safely  decide  that  the  parties  appealing,  the 
ordej  being  upon  the  two  petitions,  are  not  entitled  to 
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I8S7.       be  heard  at  your  Lordships'  bar.     We  have  not  the 

^'^^^^      merits  of  the  case  before  us  now ;  but  under  the  cir- 

V.  cumstances  now  appearing  on  this  petition,  it  does  not 

®'**'^°^"^^'  appear  to  me   that   we   can  safely   decide.     These 

Norwich     petitioners  are  not  the  parties  appellant :  it  does  not 

appear  to  me  that  there  is  on  the  face  of  this  petition 

any  reason  to  show  that  we  can  dismiss  the  appeal  on 

the  ground  of  the  House  not  having  jurisdiction. 

Lord  Brougham : — I  entirely  agree  with  my  noble 
and  learned  friend  that  there  is  not  ground  whereupon 
we  can  dismiss  the  petition  of  appeal,  and  refuse  to 
go  into  the  case.  It  is  quite  unnecessary  to  go  fur- 
ther than  to  state  that  that  is  sufficient  to  dispose  of 
the  present  application  to  dismiss  the  appeal.  My 
opinion  clearly  is  that  this  appeal  from  that  order  of 
the  Court  of  Chancery  is  competent.  With  respect 
to  what  is  said  of  the  Act  of  the  5 2d  Geo.  3d,  it  is 
unnecessary  to  go  into  the  construction  of  that  Act, 
or  into  any  inferences  which  may  be  drawn  from  the 
peculiarity  of  the  saving  clause  in  the  first  section  of 
that  Act ;  but  I  certainly  incline  to  the  opinion  that 
that  saving  clause  has  been  introduced  in  consequence, 
not  merely  of  the  summary  jurisdiction,  but  in  consi- 
deration of  the  statutory  limitation  there  given  of  two 
years ;  by  which  alone  I  can  account  for  the  reservation 
of  the  appellate  jurisdiction  appearing  as  it  does  there. 

Petition  to  discharge  the  appeal  as  incompetent, 
refused,  without  costs,  and  the  appeal  sustained. 


1839 :  The  appeal  stood  over  until  the  session  of  1 839,  when 

e  ruary     .  .^  ^.^mc  to  be  heard  in  the  presence  of  the  Judges. 

Mr.  Knight  Bnice  and  Mr.  Jacob  (Mr.  Girdlestone 
was  with  tliein),  for  the  Appellants: — The  Lord  Chan- 
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cellor's  order  directed  a  reference  to  the  Master  of  the       '®3^- 
Court  in  attendance  during  the  vacation,  to  appoint     biokold 
proper  persons  to  be  trustees  of  the  charity  estates  c,       "* 

,  ,  ,1  1     .    .  .  n   f  Sprfngfield, 

and  property  late  under  the  administration  of  the  cor-  in  re 
poration  of  Norwich  or  any  of  its  members  in  that  ch^rTti^e«. 
character,  which  were  affected  by  the  71st  section  of 
the  Act  5  &  6  Will.  4,  c.  76.  The  first  and  principal 
objection  to  the  order  is,  that  the  trusts  of  the  charity 
estates  were  not  vacant  when  the  order  was  made. 
The  next  objection  is,  that  if  the  trusts  were  deter- 
mined by  force  of  the  statute,  the  order  should  be  to 
refer  it  to  the  Master  to  inquire  whether  the  same 
persons  who  were  the  trustees  up  to  that  time  were 
not  proper  persons  to  be  continued  as  trustees  for  the 
administration  of  the  charity  estates  and  property.  If 
either  of  these  objections  can  be  sustained,  the  order 
cannot  stand. 

The  corporate  bodies,  or  some  of  the  persons  com- 
posing them,  were  trustees  of  the  charity  estates  and 
property,  like  individuals,  before  the  passing  of  the 
Municipal  Corporations  Act,  the  object  of  which 
was  to  extend  corporate  privileges  to  the  inhabitant 
bouseholders  of  the  several  cities  and  boroughs,  and 
to  introduce  a  new  mode  of  electing  members  of  the 
governing  bodies,  in  place  of  the  then  existing  go- 
verning bodies  who  were  to  go  out  of  office  on  a  fixed 
day.  The  71st  section  of  the  Act,  on  which  the  House 
is  required  to  put  a  construction,  purports  to  provide 
for  the  future  administration  of  the  estates  and  funds,  of 
which  the  corporate  bodies,  or  some  of  their  members 
in  their  corporate  characters,  were  trustees  for  cha- 
ritable purposes.  The  words  of  the  section  are,  "  all 
the  estate,  right,  interest  and  title,  and  all  the  powers 
of  such  corporate  body,  or  of  such  member  or  members 
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1 839.       of  such  body  corporate,  in  respect  of  the  said  uses  and 

BioNOLD      trusts,  shall  continue  in  the  persons  who  at  the  time  of 

^    •  ^'  the  passing:  of  this  Act  are  such  trustees  as  aforesaid, 

Springfield,  .  . 

ill  re  notwithstanding  that  they  may  have  ceased  to  hold 
CuARmM.  ^^y  office  by  virtue  of  which  before  the  passing  of 
this  Act  they  were  such  trustees,  until  the  Ist  day  of 
August  1836  or  until  Parliament  shall  otherunse  direct^ 
and  shall  thereupon  utterly  cease  and  determine/'  The 
first  word  in  that  part  of  the  section  requiring  parti- 
cular consideration  is  the  word  "  continue,"  which 
neither  expresses  nor  implies  the  appointment  of  new 
trustees,  but  quite  the  reverse,  enjoining,  in  fact,  the 
continuance  of  the  former  trustees.  The  subsequent 
words  of  the  section  point  out  a  limit  to  their  con- 
tinuance in  the  trust,  namely,  "until  the  1st  day  of 
August  1836  or  until  Parliament  shall  otherwise 
order."  These  words  must  be  read  together  in  giving 
a  true  construction  to  them:  the  1st  of  August  coxM 
not  of  itself  terminate  the  continuance  of  the  trusts; 
they  were  to  continue  until  Parliament  passed  another 
Act,  and  thereupon  utterly  to  cease  and  determine. 
The  interpretation  put  on  the  clause  by  the  Lord 
Chancellor  in  making  the  order  was,  that  the  trusts 
utterly  ceased  on  the  1st  of  August,  whether  Parlia- 
ment interfered  or  not  by  any  other  Act  The 
Appellants  submit  that  that  cannot  be  the  true  con- 
struction of  the  words.  Tlie  words  "  thereupon,*'  &c. 
must  be  taken  to  refer  to  the  last  antecedent  "  until 
Parliament  shall  otherwise  order,"  or  to  both  antece- 
dents; and  if  to  both,  then  the  Lord  Chancellor's 
construction  referring  them  to  the  remote  antecedent 
only,  "  the  1st  day  of  August,''  must  be  wrong. 
The  Legislature  could  not  have  intended  to  put  an 
end  to  these  trusts  before  it  made  provision  for  the 
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administration  of  the  charities.     If  the  trusts  were  all        1839. 
vacant  on  the  1st  of  August,  according  to  the  Lord     bionoio 
Chancellor's  view  of  the  Act,  what  became  of  the  ^• 

estates  and  property  from  that  day  until  his  Lordship  in  re 
made  orders  for  appointing  trustees  to  the  hcereditas  qharTtTes 
jacensl  What  became  of  the  trusts  in  the  mean 
time  ?  They  must  have  remained  wherever  the  legal 
estate  was,  and  where  that  is  even  now  is  vexata 
qumstio.  Some  persons  suppose  the  legal  estate  re- 
mains in  the  old  trustees ;  some  suppose  it  is  vested 
in  the  Lord  Chancellor  and  Masters  in  Chancery; 
and  some  say  in  the  heirs  of  the  donors,  from  Cumber- 
land to  Cornwall.  A  trustee  is  a  person  who  has  the 
legal  estate  or  interest.  The  Lord  Chancellor's  order 
did  not  devest  that  estate  out  of  the  former  trustees,  or 
give  it  to  those  appointed  under  his  orders.  Without 
the  legal  estate  they  cannot  be  trustees ;  they  are 
mere  scarecrows,  having  no  real  authority  to  protect 
the  estates.  Suppose  a  tenant  of  any  of  the  charities 
refuses  to  pay  rent,  or  resists  a  notice  to  quit,  where 
18  the  power  in  the  trustees  to  distrain  or  to  eject 
him  ?  There  is,  in  fact,  no  person  in  rerum  natura 
who  has  the  legal  estate,  or  who  could  sue  a  tenant  of 
the  charity  estates  as  lessor  of  the  plaintiff,  if  the 
trusts  in  the  corporations  ceased  on  the  1st  of  August 
1836.  That  day  was  not  the  termination  at  which 
the  clause  aimed,  but  that  day  was  named  because  it 
was  anticipated  that  Parliament  would  make  other 
provision  before  that  day,  and  such  other  provision 
by  Parliament,  whenever  it  should  happen,  was  the 
limitation  intended ;  but  in  the  event  of  no  provision 
being  made  before  that  day,  the  Lord  Chancellor's 
ordinary  jurisdiction  over  charities  was  to  be  exer- 
cised in  the  usual  way.  The  trustees  were  not  free 
from  control  in  case  Parliament  did  not  interfere ; 
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1839.       for  in  that  event  they  were  subject  to  the  Lord  Chan- 

BioNOLD      c^lloi^'s  former  jurisdiction,  whereby  he  might  remove 

V.  any  of  them  who  misconducted  himself,  or  became 

Springfield,   .  ^  .  mi*         <  a      i    i        • 

in  re  mcapablc  or  unwilling  to  act.  And  that  it  was  no  new 
Charitim  jurisdiction  that  was  to  be  exercised  by  the  Lord 
Chancellor  was  clearly  indicated  by  the  words  of 
the  first  proviso :  "  That  if  any  vacancy  shall  be 
occasioned  among  the  charitable  trustees  for  any 
borough  before  the  1st  day  o(  j4ugust^  it  shall  be  law- 
ful for  the  Lord  High  Chancellor,  &c.,  upon  petition 
in  a  summary  way,"  (the  exact  words  of  the  Act  of 
52  Geo.  3,  c.  101)  "to  appoint  another  trustee  to 
supply  such  vacancy,"  &c.  And  in  like  manner  the 
existing  jurisdiction  was  to  be  put  in  motion  by  the 
second  proviso  in  the  clause  :  "  If  Parliament  shall  not 
otherwise  direct  on  or  before  the  said  1st  day  of  ^u- 
gust  1836,  the  Lord  High  Chancellor  or  Lords  Com- 
missioners of  the  Great  Seal  shall  make  such  orders 
as  he  or  they  shall  see  fit  for  the  administration,  sub- 
ject to  such  charitable  uses  or  trusts  as  aforesaid,  of  such 
trust  estates."  The  Lord  Chancellor's  general  juris- 
diction over  charities,  until  Parliament  should  pass  an 
Act  for  their  regulation,  was  to  be  exercised  to  provide 
against  malversation  of  the  trustees,  reduction  of  them 
by  death  or  incapacity ;  so  that  by  that  interpretation 
of  this  section  no  mischief  could  ensue  from  the  con- 
tinuance of  the  estates  in  the  former  trustees.  But 
great  mischief  might  ensue  from  the  other  interpreta- 
tion, by  which  the  trusts  of  these  estates  became  va- 
cant, and  the  whole  of  this  vast  property  was  unpro- 
tected from  the  1  st  of  August  until  trustees  should  be 
appointed  by  the  slow  process  of  petitions  to  the 
Court,  orders  of  reference  thereon,  and  then  the  te- 
dious squabbles  in  the  Master's  office,  with  consequent 
applications  to  the  Court.     The  Legislature  could  not 
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have  intended  so  dangerous  a  proceeding ;  and  to  pre-  issQ. 
vent  so  much  mischief  the  statute  ought  to  receive 
a  reasonable  construction,  not  inconsistent  with  the 
words,  though  not  resting  on  the  letter  only;  nam  ^"\v,°^'^'''*' 
qui  hxBvet  in  litter  a  hceret  in  cortice,  but  relying  Norwich 
on  the  sense  guided  by  equity ;  Fulmerston  v.  Stew- 
ard^ and  Stradling  v.  Morgan  (q).  In  the  case  of 
The  King  v.  The  Inhabitants  of  Everdon^  Lord  Ellen-- 
borough  says  (r),  **  I  hope  that  the  apparent  justice 
of  the  one  construction,  and  the  great  and  manifest 
inconvenience  of  the  other,  do  not  too  much  warp 
my  mind  in  coming  to  the  conclusion  which  I  have 
done:  for  it  would  indeed  be  a  grievous  construc- 
tion if  we  were  to  be  bound  to  adopt  the  literal 
sense  of  the  words  of  the  statute."  And  in  The  King 
V.  Bellamy (s)y  Chief  Justice  Abbott  says,  "The  lan- 
guage of  the  Acts,  &c.  is  not  free  from  obscurity : 
it  is  our  duty,  however,  to  give  eflfect  to  the  intention 
of  the  Legislature,  if  that  can  be  ascertained." 

If  the  word  "or,"  in  the  clause  "until  the  1st  day  of 
AugustlSSd  or  until  Parliament  shall  otherwise  direct," 
were  to  be  read  "  and,"  there  would  be  no  difficulty  at 
all  in  reconciling  the  words  to  the  manifest  intention; 
and  there  are  cases  (more  on  the  construction  of  deeds 
and  wills  than  of  Acts  of  Parliament)  where  "  or  "  is  * 
construed  to  mean  "  and,"  in  order  to  effectuate  the 
intention,  and  where  the  sense  and  reason  require  such 
reading  to  avoid  inconvenience;  Fairfield  v.  Mor- 
gan (Oj  Wright  v.  Kemp  (u).  The  form  used  in 
injunctions  is  similar,  viz.  "  until  answer  or  further 

(g)  Plow.  pp.  109.  205.  See  also  Butler  and  Baker'a  Case, 
3  Co.  Rep.;  Co.  Litt.  381a.  and  381b.;  Bac.  Ab.  tit.  Statute; 
Rules  to  be  observed  in  the  construction  of  a  Statute;  and  1  Blacks. 
Com.  91. 

(r)  9  East,  105.  (t)  2  Bos,  &  P.  38. 

(#)   I  Barn.  &  C.  502.  (u)  3  T.  Hep.  470. 
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1839.        order,'*  by  which  the  party  is  prevented  from  doing 


^ — ^>— ^ 


-,  "^  what    is   forbidden,    until    further  order:     it  is  not 

BlONOLD  '  •  •  A 

V.         enough  "until  answer;"  the  injunction  continues  after 
Speik^cfieid,  ^jjg^^y  ^jj^ji  further  order  of  the  Court.     As  in  that 

Norwich  {qyhi  the  first  words,  "  until  answer,"  so  in  this  clause 
the  words  "until  the  1st  day  of  August,**  go  for 
nothing ;  and  the  second  period  of  the  clause,  "  until 
Parliament  shall  otherwise  direct,''  is  to  be  taken  as  the 
termination  of  the  trusts  intended  by  the  Legislature. 
But  supposing  that  these  trusts  did  all  become  va- 
cant on  the  1st  oi  August  1836,  the  Appellants  submit 
that  this  was  not  a  proper  order  of  reference.  The 
former  trustees,  whose  conduct  and  management  of 
the  charities  were  unimpeached,  ought  to  be  \eh  at 
liberty  to  propose  themselves  for  re-appointment.  It 
was  not  proved  nor  alleged  that  they  had  failed  to 
administer  the  charity  estates  and  property  according 
to  the  uses  and  trusts  to  which  they  were  subject,  or 
committed  any  breach  of  trust,  or  were  unfit  to  con- 
tinue trustees.  They  had  the  legal  estate,  which  was 
not  devested  by  the  Act.  The  order  of  reference  for 
appointing  new  trustees  did  not  clothe  those  so  ap- 
pointed with  the  legal  estate,  or  give  them  power  to 
effect  the  objects  of  the  trusts ;  they  were  mere  phan- 
toms. The  legal  estate  should  have  been  ascertained 
and  declared  before  they  were  appointed ;  the  title- 
deeds  of  the  estates  should  have  been  in. their  posses- 
sion. Even  to  this  day  these  trustees  are  without  any 
power  to  protect  the  charity  estates  and  funds. 

The  Attorney-general  and  Mr.  Pemberton  (Mr. 
Blunt  was  with  them),  for  the  Respondents : — By  the 
plain  construction  of  the  71st  section  of  the  Municipal 
Corporations  Act,  all  the  estate  and  interest  of  the 
trustees  of  the  charity  property  were  determined  on  the 
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1st  of  August  1886.     At  the  time  of  passing  the  Act,        1839. 
the  danger  of  leaving  the  charities  to  be  adminis-     bionold 
tered  by  the  same  hands  that  would  have  the  manage-  „       ^' 

%    __  i#.i  iii»  1   Springfield, 

ment  of  the  Borough  fund  was  clearly  toreseen  and  in  rt 
provided  against :  first,  in  case  of  vacancies  happening  CHARrxiEs, 
in  the  trusts  before  Parliament  made  the  then  intended 
provision  for  their  future  administration,  the  Lord 
Chancellor  was  empowered  to  fill  them  up;  and, 
secondly,  in  case  Parliament  should  not  make  such 
provision  on  or  before  the  1st  of  August  (the  event 
which  happened),  the  Lord  Chancellor  was  to  make 
orders  for  their  administration.  The  first  proviso, 
giving  power  to  the  Lord  Chancellor  to  fill  up  vacan- 
cies in  the  trusts,  gave  no  more  than  the  Great  Seal 
possessed  before  by  virtue  of  oflSice,  without  any  legis- 
lative enactments ;  but  it  limited  the  continuance  of  the 
persons  appointed  to  the  vacancies  in  the  trusts  to  the 
1st  of  August  1836,  the  time  when  the  persons  in 
whose  room  they  might  be  chosen  would  have  ceased 
to  be  trustees.  The  second  proviso,  which  the  Appel- 
lants would,  by  their  construction,  strike  out  of  the 
section  altogether,  conferred  an  enlarged  jurisdiction 
on  the  Lord  Chancellor. 

The  argument  for  the  continuance  of  the  trustees 
beyond  the  1st  of  August  1836,  is  founded  on  the 
words,  "or  until  Parliament  shall  otherwise  direct.*' 
These  words  do  not  extend  the  period  for  the  termina- 
tion of  the  trusts  beyond  the  1st  of  August y  but  limit 
the  time  still  stronger,  giving  the  trustees  notice  that 
the  1st  of  August y  at  all  events,  would  be  their  last 
day  in  oflSice,  but  that  it  might  cease  sooner  by  the 
direction  of  Parliament.  The  use  of  the  words  was 
most  appropriate  to  apprise  the  trustees  that  before  the 
1st  of  August  another  Act  might  pass  for  administier- 
ing  the  charities.     The  trustees  would  have  a  right  to 
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1839.       complain  if  they  had  not  such  notice;  for  they  had 

BicNOLD     valuable  privileges  and  patronage,  and  they  might  say 

^'  that  there  was  a  violation  of  their  vested  riehts,  if  the 

SPRINGFIELOy      .  ,  1  1-        •         1  mi 

m  re        time  when  they  were  to  cease  was  not  limited.     The 
Chabitim.    ^^^d  "  continue,"  it  has  been  contended,  is  to  be  tak&k 
in  an  extending  sense;  certainly  it  was  so  meant ;  that 
is,  to  continue  until  the  1st  of  August.     But  whatever 
interpretation  may  be  given  to  that  word  by  itself,  the 
words  of  the  last  proviso  leave  no  room  to  doubt  that 
the  1st  of  August  was  the  final  termination  of  the  office 
of  these  trustees,  if  it  was  not  terminated  sooner  by 
direction  of  Parliament.     It   is  also  suggested  that 
"  or  "  may  be  construed  "  and,'*  by  which  construction 
the  trusts  were  not  to  cease  "  until  Parliament  other- 
wise directed  :*'  such  a  substitution  of  the  one  word 
for  the  other  would  destroy  the  plain  sense  of  the 
clause  in  this  case,  and  it  should  never  be  resorted  to 
in  any  case  without  the  utmost  necessity ;    Price  v. 
Hunt  (.r),  Duncomb  v.  Walter  (y).  Hall  v.  Gaun  (z). 
The  grievance  complained  of  by  the  Appellants  is 
that  the  Lord  Chancellor  directed  the  appointment 
of  new  trustees  before  the  former  trustees  were  re- 
moved ;  and  they  insist  that  the  offices  ought  to  be 
first  declared  vacant.     But  the  trustees  were  removed 
on  the  1st  of  August y  by  virtue  of  the  Act  of  Parlia- 
ment ;  it  was  superfluous  to  declare  the  office  vacant 
The  Lord  Chancellor's  order  recites  the  clause  of  the 
71st  section,  showing  that  the  trustees  were  no  longer 
in  office.      It  is  implied  in   the  argument  for  the 
Appellants  that  the  Lord  Chancellor  might,  independ- 
ently of  this  Act,  remove  the  trustees.     Then  it  may 
be  asked  whether  his  power  is  lessened  by  this  section, 
which  gives  him  new  power?     If  the  Secretary  of 
State  were  the  person  appointed  to  exercise  that  power, 

(z)  Pollexf.  645.  (y)  2  Lev.  57.  (z)  Cro.  EU.  307. 


m  re. 
Norwich 

CnAUITI£8. 
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instead  of  the  Lord  Chancellor,  can  it  be  contended  issD. 
that  he  would  not  be  thereby  authorised  to  appoint 
new  trustees  after  the  1st  of  Atigust  ?  Is  this  clause 
to  be  struck  out  because  the  Lord  Chancellor  is  the  m  re.  ' 
person  namei;  and  he  had  already  power  by  ^4rtue 
of  his  oflBce?  It  is  alleged  that  the  new  trustees 
have  not  the  legal  estate,  and  therefore  cannot  efiec- 
tually  exercise  their  trusts.  It  is  true  they  have  not 
the  legal  estate,  but  they  are  nevertheless  able  to  act 
as  trustees.  It  is  given  as  a  reason  that  Mr.  Dunning 
could  not  be  the  author  of  Junius*s  letters,  because 
Junius  in  his  dedication  used  the  expression,  "They," 
(the  King,  Lords  and  Commons),  "  are  the  trustees, 
not  the  owners;  the  fee  simple  is  in  us:"  which 
certainly,  for  a  lawyer,  is  not  a  correct  expression. 
But  there  are  many  classes  of  persons  in  the  charac- 
ter of  trustees,  and  acting  with  all  the  power  of 
trustees,  without  the  legal  estate.  There  are  the 
trustees  of  the  British  Museum,  for  instance,  who 
manage,  direct  and  control  that  establishment,  but 
have  not  the  legal  estate,  which  remains  in  the  body 
corporate  of  that  institution. 

It  may  be  admitted  that  all  the  bodies  corporate,  and 
all  their  members  who  were  trustees  of  these  charities  up 
to  the  1st  of  August  1836,  were  immaculate  and  wholly 
unimpeachable  in  their  administration  of  the  charity 
property;  but  how  were  they  in  a  situation  to  discharge 
theirduty  afterthe  new  composition  of  the  corporations? 
The  whole  of  the  corporation  of  Norvnchy  consisting 
of  85  individuals,  administered  the  charities  in  that 
city  as  trustees  in  their  corporate  capacity :  were  the 
86  individuals  to  continue  in  the  trusts  after  they 
or  some  of  them  ceased  to  be  corporators  ?  or  was 
the  new  corporation,  consisting  of  several  thousand 
persons,  to  administer  the  charities?     They  might 
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1839.  become  bankrupts,  go  reside  abroad  or  at  a  distance 
^'"'''  '  at  home,  or  perhaps  be  sent  out  of  the  country: 
V.  acting  in  their  natural  capacity,  how  could  they  all 
^^^^11^^^'  agree  to  any  act,  whether  of  bringing  an  ejectment 
Norwich  against  a  tenant,  employing  a  bailiff  to  distrain, 
granting  a  lease,  or  giving  a  receipt  for  the  rent? 
They  are  no  longer  corporators  doing  these  matteis 
by  their  common  seal.  They  would  be  in  the  nature 
of  joint  tenants,  the  charities  continuing  in  them  in 
their  natural  capacity  after  they  ceased  to  be  corpora- 
tors ;  and  to  give  validity  to  any  act,  they  should  all 
join.  Any  one  of  them  dissenting  from  the  others 
might  give  a  release  to  a  debtor  to  the  charity.  All 
these  circumstances  show  the  great  inconvenience 
that  would  result  from  the  course  which  the  Appel- 
lants would  follow.  What  is  the  inconvenience  of 
the  course  which  has  been  taken  ?  There  was  a 
reference  to  the  Master  in  the  case  of  every  cor- 
poration, and  the  Master  devoted  his  attenticm 
to  the  subject;  so  that  the  change  was  effected  in 
the  most  convenient  manner  for  all  parties,  especially 
for  the  charities  and  the  objects  of  them.  The  cor- 
poration trustees  being  fundi  officio  on  the  1st  of 
August  1836,  on  which  day  their  interest  ceased  and 
the  trusts  became  vacant,  the  legal  estate  having  beea 
in  the  old  corporation,  and  the  new  corporation  being 
a  continuation  of  the  old,  that  estate  fell  in  on  that 
day ;  the  lease,  as  it  were,  expiring,  the  reversioner 
becomes  seised,  and  from  that  day  the  reversion  and 
the  legal  estate  are  in  the  new  corporation.  It  was 
certainly  a  mistake  not  to  have  given  the  Lord  Chan- 
cellor power  to  vest  the  legal  estate  in  the  new 
trustees.  It  was  not  contemplated  at  the  time  that 
he  could  not  so  vest  it.  The  error  was  seen  and 
corrected  in  the  Irish  Municipal  Corporations  Act, 
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and  it  certainly  is  an  inconvenience  which  the  Legis-        leso. 
lature  ought  speedily  to  remedy.      But  it  signifies     ^     ' 
little,  compared  with  the  mischiefs  that  would  result  v. 

from  the  construction  put  on  the  Act  by  the  Appel-  ^^^'?^^'^^^* 
lants.  The  corporation  of  Norwich  consists  of  3,000  Norwich 
members,  besides  the  governing  body ;  and  the  legal 
estate  is  in  the  whole  corporation,  who  certainly  could 
not  act  tc^ther  as  trustees  of  these  charities.  If  their 
Lordships  would  for  a  moment  consider  the  enormous 
evils  that  would  follow  from  the  re-transfer  of  these 
charities  from  the  new  trustees  to  those  who  before  had 
the  management  of  them,  surely  nothing  would  in. 
duce  their  Lordships  to  such  a  step,  unless  they 
thought  the  language  of  the  Act  imperatively  re- 
quired it*  From  the  first  clause  of  the  Act  to  the 
last,  it  appears  that  every  officer  of  the  corporation 
was  wholly  devested  of  every  power  which  had  been 
vested  in  him.  Were  the  charity  trustees  alone  to  be 
continued  until  Parliament  passed  another  Act  ?  The 
effect  of  the  71st  section,  it  is  submitted,  was,  that 
all  the  estate  and  interest  of  the  corporation  trustees 
ceased  on  the  1st  o^Augtut  1836 ;  and  there  being  then 
no  trustees  by  whom  the  charities  could  be  adminis- 
tered, the  defect  could  only  be  supplied  by  means  of 
the  authority  of  the  Lord  Chancellor,  under  the  last 
proviso  of  that  section,  or  of  the  Court  of  Chancery 
or  Court  of  Exchequer,  under  the  Act  62  Geo.  8, 
c.  101. 

Mr.  Knight  Bruce,  in  reply : — Any  alleged  incon- 
venience that  may  result  from  the  re-transfer  of  these 
trusts  should  have  no  weight,  as  all  the  new  appoint- 
ments were  made  after  this  appeal  was  known  to  be 
lodged.  All  the  acts  that  have  been  done  since,  have 
been  done  in  the  face  and  defiance  of  this  appeal ; 
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1839.       and  the  Appellants  did  all  that  was  in  their  power  to 

BicKOLD     bring  it  to  a  hearing,  while  the  Respondents  did  all 

^'  they   could   to   prevent  the  hearinff.      The   House 

SpRIKGFIBLD*  ./I  C3 

tji  re  would  not  therefore  be  influenced  by  anything  that 
ChTbities.  happened  in  respect  to  other  charities  since  this  order 
was  made.  The  reference  made  to  the  dififerent  form 
of  the  Irish  Municipal  Corporations  Act,  shows  the 
strength  of  the  Appellants'  construction  of  this  Act. 
The  words  in  the  Irish  Act  are  not  "  until,'*  but 
"  unless  Parliament  shall  sooner,"  &c.  The  mischiefe 
which  this  Act  was  to  provide  against  were  the  political 
abuses,  the  self-elections  of  the  governing  bodies,  and 
not  any  misgovernment  of  the  charities.  The  chief 
object  was  to  regulate  the  municipal  government, 
not  to  remodel  the  charity  trusts;  that  was  a  mere 
incident. 

An  argument  was  drawn  from  the  number  of  the 
former  corporation,  that  they  being  now  in  their 
natural  capacity  could  not  act  together.  But  there 
are  now  42  trustees  appointed  of  these  charities,  21 
of  one  side,  21  of  the  other  :  are  these  42  more  likely 
to  agree  than  the  86  members  of  the  old  corporate 
body?  There  is  more  facility  for  dissension  in  the 
present  number,  especially  in  respect  to  religion ;  per- 
sons of  all  religious  persuasions  being  now  in  the 
corporation,  which  formerly  consisted  of  one  religious 
class. 

Lord  Wynford  proposed  this  question  for  the  opinion 
of  the  Judges,  viz.  "  Whether  the  administration  of  the 
charity  estates  and  funds  comprised  in,  and  described 
by,  the  71st  section  of  5  &  6  WilL  4,  c.  76,  continued 
after  the  1st  day  oS.  August  1836  in  the  persons  de- 
scribed in  the  said  71st  section,  no  subsequent  Act 
having  passed  respecting  the  same  before  the  Ist  of 
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August  1836,  and  no  vacancy  having  been  occasioned        i83Q. 
amongst  such  persons  before  that  time?"  Biokold 

V. 
,  SPRfNfiFIELDy 

That  question  was   agreed  to  by  the  House,  and        vire 
time  was  given  to  the  Judges  to  answer  it.  CHAMinL 


Lord  Chief  Justice  Tindal  delivered  the  opinion  Jun©  S5. 
of  the  Judges  as  follows  : — In  answer  to  the  question 
proposed  by  your  Lordships  to  Her  Majesty's  Judges 
[read  it],  I  have  the  honour  of  stating  our  opinion  to 
be,  that  the  administration  of  the  charity  estates  and 
funds  referred  to  in  the  question,  did  not  continue  after 
the  1st  of  Aug'ustlS^Q  in  the  persons  described  in  the 
71st  section.  It  was  admitted  by  the  counsel  for  the 
Appellants  in  the  course  of  the  argument,  and  very 
properly  admitted,  that  it  is  impossible  to  put  any  con- 
struction on  the  whole  of  the  clause  without  meeting 
much  difficulty.  But  we  think  ourselves  bound  to 
put  that  interpretation  upon  it,  which,  taking  the 
whole  of  it  together,  appears  to  us  to  do  the  least  vio- 
lence to  the  words  employed  in  it,  and  at  the  same 
time  to  give  a  consistent  meaning  to  every  part  of 
the  section.  And  keeping  this  object  in  view,  we 
think  the  words  in  the  71st  section,  that  the  powers 
of  the  former  trustees  "shall  continue  until  the  1st 
day  of  August  1^Z(S  or  until  Parliament  shall  other- 
wise order,  and  shall  immediately  thereupon  utterly 
cease  and  determine,'*  are  to  be  construed  as  if  the 
words  had  been  "  until  the  1st  of  August  1836  or  until 
Parliament  shall  in  the  meantime,  or  sooner,  otlier- 
wise  order ;"  and  that  the  words  "  shall  immediately 
thereupon  utterly  cease  and  determine,"  intend  that 
if  Parliament  does  not  in  the  meantime  otherwise 
order,  the  powers  shall  cease  and  determine  on  the 
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}839.       ist  of  August;  and  if  Parliament  did  in  the  meantime 

BioMOLD      otherwise  order,  that  then  they  should  cease  and  deter- 

^'  mine  upon  the  day  which  should  be  appointed  and 

SpaiNC FIELD,  *^  ^  *  * 

in  re        Substituted  by  the  Legislature  instead  of  the  1st  of  Atr 
CuhMil^    9^^'     -^^^  ^*^  f^  ourselves  warranted  in  giving  this 
construction  to  the  earlier  part  of  the  clause  by  the 
consideration  that  the  last  proviso  in  the  same  section 
contains  an  enactment  relating  to  the  same  subject- 
matter  of  legislation,  and  which  is  free  from  all  ambi- 
guity whatever,  viz.  "Provided  also,  that  if  Parliament 
shall  not  otherwise  direct  on  or  before  the  1st  day  of 
August  lSS6f  the  Lord  Chancellor, &c.  shall  make  such 
orders  as  he  shall  see  fit  for  the  administration  of  such 
trust  estates/'     And  we  cannot  understand  the  Legis- 
lature to  have  had  in  its  view  an  alteration  by  Ptff- 
liament  unlimited  in  point  of  time  in  the  former  psrt, 
but  limited  in  point  of  time  to  the  1st  of  AnguH  in 
the  latter  part  of  the  same  section.     The  construction 
contended  for  on  the  part  of  the  Appellants,  is  further 
liable  to  this  objection,  that  it  leaves  the  time  at  which 
the  powers  of  the  former  trustees  are  to  cease  and  de- 
termine altogether  undefined  and  uncertain.     TTiere 
might  happen,  according  to  that  construction,  an  in- 
terval of  time  of  unlimited  extent  before  Parliament 
might  think  fit  to  interfere  and  otherwise  order;  and 
in  the  meantime  it  is  obvious  that  all  would  be  in- 
volved in  doubt  and  uncertainty.  And  again,  there  is, 
as  it  appears  to  us,  a  very  strong  objection  against 
the  reading  "  and "  instead  of  "  or,"  as  contended 
for  on  the  part  of  the  Appellants ;  that  is,  against 
reading  the  Act  thus,   "  until  the  1st  day  of  Au- 
gust 1836,  and   until   Parliament    shall    otherwise 
order :"  for  this  would  imply  that  Parliament  could 
have  no  power  to  make  such  an  order  until  after  the 
1st  of  August  had  passed ;  a  construction  not  only 
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inconsistent  with  the  general  authority  of  Parliament,        1 839. 
but  irreconcileable  with  the  proviso  above  referred  to, 
which  expressly  refers  to  an  alteration  to  be  made  be- 
fore the  1st  of  ^te^jru^/.     Upon  the  whole,  we  think       ^inr^^^'^* 
that  the  administration  of   the  charity  estates   and    JJI^*]^',^^^ 
funds  did  not  continue  in  the  j)ersons  described  in 
the  71st  section,  after  the  1st  of  August  1836. 

The  Lord  Chancellor : — ^This  case,  in  which  your 
Lordships'  have  just  heard  the  opinion  of  the  learned 
Judges^  having  been  an  appeal  from  an  order  made  in 
Chancery  ;  and  the  opinion  of  the  learned  Judges 
being,  that  the  administration  of  the  charity  estates 
did  not  continue  in  the  persons  described  in  the  7l8t 
section  of  the  Act,  after  the  1st  of  August  1836 :  I  shall 
move  that  your  Lordships  adopt  the  opinion  so  ex- 
pressed ;  and  the  only  question  will  be  as  to  the  costs. 
This  being  an  appeal  s^inst  an  order  which,  in  the 
unanimous  opinion  of  the  learned  Judges,  is  consi- 
dered to  be  a  correct  order,  and  the  Respondents  be- 
ing trustees  of  charities,  I  apprehend  your  Lordships 
^ill  think  it  a  case  in  which  the  order  ought  to  be 
affirmed,  with  costs. 

'Lord  fVynford: — I  quite  agree  in  the  opinion 
delivered  on  behalf  of  the  learned  Judges :  that 
opinion  is  the  same  which  I  had  formed  upon  the 
question  before  I  heard  the  opinion  which  has  now 
been  delivered.  But  I  confess  that,  considering 
the  difficulty  in  construing  the  Act  of  Parliament, 
and  considering  too  that  this  is  the  first  time  that 
this  question  has  come  under  the  consideration  of 
the  House,  and  that  it  was  important  to  the  in- 
terests of  the  municipal  charities  in  this  country 
generally  that  the  question  should  be  determined, 
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Springfield, 
tn  re 


1839.        I  think  it  would  be  hard  to  visit  the  Appellants  with 
Jr~'    '      costs.     In  this  case  the  learned  Juds^es  have  found 

BlONOLD  O 

V.  their  way  through  all  the  mazes  and  perplexities  of 

this  Act  of  Parliament,  in  my  opinion,  to  a  right  cod- 
Norwich  elusion  :  but  when  it  is  admitted,  even  by  the  coun- 
sel, that  the  Act  of  Parliament  was  attended  with  dif- 
ficulties, I  think  that  the  Appellants  should  not  be 
visited  with  costs :  and  I  would  therefore  move  an 
amendment  upon  that  part  of  the  motion  of  my  noble 
and  learned  friend,  that  the  judgment  be  affirmed, 
without  costs. 

The  Lord  Chancellor: — I  was  not  in  the  least 
aware  that  upon  this  point  there  would  be  any  differ- 
ence of  opinion,  otherwise  I  should  have  proposed 
that  the  further  consideration  of  the  case  should  be 
postponed,  inasmuch  as  it  is  in  the  absence  of  a  noble 
and  learned  Lord  who  has  been  present  during  the 
whole  of  the  argument,  and  with  whom  I  communi- 
cated upon  this  subject  before  he  left  the  House :  but 
as  the  noble  and  learned  Lord  who  has  just  addressed 
your  Lordships  differs  in  his  view  of  the  judgment 
I  proposed  to  your  Lordships  to  pronounce,  I  would 
suggest  that  the  consideration  of  the  case  be  now 
|X)stpoued. 

The  Attorney  "general : — May  I  be  allowed  to  say 
that,  on  behalf  of  the  Respondents,  I  am  instructed  to 
pray  that  their  costs  may  be  allowed?  They  submit 
that  it  would  be  extremely  hard  if  the  costs  should 
fall  upon  the  charity. 


August  5.         Thg  Lard  Chancellor : — The  only  question  remain- 
ing to  be  disposed  of  in  this  case  is  as  to  the  costs. 
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The  order  appealed  from  is  an  order  made  in  the 
Court  of  Chancery.  The  learned  Judges  have  given 
their  opinion  unanimously  that  the  judgment  below 
is  correct ;  and  it  is  matter  of  course,  unless  there  is 
some  reason  to  the  contrary,  that  costs  should  follow 
the  affirmance  of  the  judgment  of  the  Court  below, 
and  particularly  in  this  case  where  the  Respondents 
are  trustees  of  a  charity. 

Lord  Brougham : — There  can  be  no  doubt  what- 
ever upon  it.  I  cannot  say  that  a  case  might  not 
liave  arisen  in  which  a  contrary  practice  might  be 
adopted;  but  in  this  case  there  was  no  reasonable 
doubt  raised  upon  the  construction  of  the  Act.  The 
circumstance  of  the  learned  Judges  being  unanimous 
raises  the  presumption  that  the  case  was  free  from 
doubt. 

Ordered,  that  the  appeal  be  dismissed,  and  the 
order  complained  of  be  affirmed ;  and  that  the  Appel- 
lants pay  the  Respondents  the  costs  incurred  in 
respect  of  the  appeal. 

Bailey  v.  Maule,  referred  to,  supra,  pp.  93-95,  was  an  appeal 

against  an  order  in  the  cause  of  IVatkins  y.Maule  (2  Jac.  &;  W.  237 ; 

see  also  Maule  v.  The  Duke  of  Beaufort,  1  Russ.  349),  which  was 

a  creditors'  suit  for  the  administration  of  the  estate  of  Benj,  Hall, 

.  esq.  deceased.     Under  the  decree  in  that  cause,  Joseph  Bailey,  esq. 

was  reported  the  purchaser  of  the  Rumney  estate  and  iron  works : 

the  report  was  confirmed  by  an  order  dated  August  16th,  1824, 

and  the  purchase-money  paid  into  Court,  and  Mr.  Bailey  put  into 

possession.     Afterwards,  by  an  order  dated  the  23d  of  February 

1825,  the  former  order  confirming  Bailey  as  the  purchaser,  and  all 

the  subsequent  proceedings,  were  set  aside,  on  the  ground  of  some 

dealings  between  Bailey  and  Llewellin,  one  of  the  trustees  and 

executors  of  HalL     Mr.  Bailey,  though  no  party  to  the  cause, 

appealed  from  that  order.     The  appeal  was  heard  and  dismissed,  and 

the  order  complained  of  was  affirmed. — [Printed  Cases  in  Linc(dn*8 

Inn  Library  for  1825,  and  57  Lords*  Journ.  (for  1825)  p.  737]. 


1839. 

BlONOLD 
V. 

Springfield, 

in  re 

Norwich 

Charities. 


Appellate. 
Jurudiction, 

Ad  order  of 
the  Court  of 
ChaDcery,  get- 
ting aside  a 
purchase  made 
under  a  decree 
iD  a  cause, 
maybe  brought 
UDuer  review 
of  the  House 
of  Lords  by 
the  purchaser, 
although  Dot 
a  party  to  the 
cause. 


122  CASES  IN  THE  HOUSE  OF  LORDS. 


1839:         Charles  Tennant  and  Others    -    -    AppdlanU. 

«P  UiT  *^f  2H/* 


Auj^ust  5. 


James  Hamilton      .--..-     Re$p(mdad. 


Evidence.      Ok  the  trial  of  an  Usue  ''  whether  (during  a  certain  period)  them 

Crou-^xamina-       arose  from  the  works  of  the  defenders  certain  noisome^  oSensire, 

iion.  noxious  or  unwholesome  smoke  and  other  YvpcuuBy  to  the  nuisaaee 

Como^ency  of      ^f  ^^le  pursuer,  whereby  the  produce  of  his  garden  was  deterio- 

^''^'  '^"'  rated,"  evidence  was  addaced  for  the  pursuer  to  show  that  the 

smoke  and  other  vapours  from  defenders'  works  had  iiyured  As 
produce  of  other  grounds  in  the  neighbourhood ;  and  also  for  the 
defenders  to  show  that  their  works  did  not  injnre  the  produce  of  any 
other  grounds  ;  and  one  of  the  defenders'  witnesses  having,  on  hii 
examination  in  chief,  described  several  g^ardens  in  the  neigfa- 
bourhood  of  the  works  as  in  utmost  health,  was  asked  in  craa- 
examination  by  pursuer's  counsel,  if  he  knew  Giasgow-JSM 
(grounds  in  the  neighbourhood);  and  having  answered  that  he 
**  knew  GliugoW'Jieldy  and  never  knew  of  any  dmmage  done 
there,"  he  was  then  asked  "  whether  he  had  known  of  any  sua 
having  been  paid  by  the  defenders  to  the  proprietors  of  Ghugom' 
field  for  alleged  damage  there  occasioned  by  their  works  1  "— 
Held  by  the  House  of  Lords  (overruling  the  judgment  of  the  Court 
of  Session)  that  the  question  was  incompetent,  as  leading  to  a  new 
collateral  inquiry,  which,  answered  either  way,  could  not  afcct 
the  issue,  or  test  the  credit  of  the  witness. 

XHE  question  in  this  appeal  originated  in  an  action 
for  damages  brought  by  the  Respondent  against  the 
.  Appellants  in  the  Court  of  Session  in  Scotland^  in 
the  year  1834.  The  Appellants  were  then,  and  for 
several  years  before,  partners  in  the  manufacture  of 
bleaching  articles  at  the  SL  Rollox  chemical  works, 
near  Glasgow.  The  Respondent  had  been  tenant  of 
a  garden  and  nursery  ground  to  the  eastward  of  the 
said  works,  under  a  tack  for  19  years  from  the 
year  1815,  but  had  be^n  ejected  for  non-payment  of 
rent  before  that  time  expired.  The  action  was 
brought  for  compensation  in  damages  for  the  injury 
done  to  the  Respondent's  garden,  trees,  plants,  and 
vegetables,  during  his  occupation,  by  the  smoke  and 
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other  vapours  emitted  from  the  Appellants*  works.  i839. 
Issues  were  prepared  for  trial  by  a  jury.  The  first  'i^^^^^ 
issue,  which  alone  is  material  to  be  stated,  was  as  fol- 
lows :  *'  whether  during  the  year  1819,  and  subsequent 
thereto,  up  to  Martinmas  1832,  or  during  any  part  of 
the  said  period,  there  arose  from  the  said  works  of  the 
defenders  (the  Appellants)  certain  noisome,  offensive, 
noxious,  or  unwholesome  smoke  and  other  vapours, 
to  the  nuisance  of  the  said  pursuer  (the  Respondent), 
whereby  the  produce  of  the  said  garden  was  deterio- 
rated, and  the  pursuer  incommoded  and  annoyed  in 
the  enjoyment  thereof,  to  the  loss,  injury,  and  damage 
of  the  pursuer."  The  issues  came  on  to  be  tried 
before  Lord  Jeffrey j  in  the  Jury  Court,  held  at  Glas- 
gcw,  in  October  1886.  ^^  And  in  the  course  of  the 
trial,"  (as  stated  in  the  bill  of  exceptions  hereinafter 
mentioned),  '^  the  counsel  for  the  pursuer  did  ad- 
duce evidence  with  a  view  to  establish  or  satisfy  the 
jury  that  the  smoke  and  other  vapours  from  the  said 
works  had  occasioned  damage  and  injury  to  the  pro- 
duce of  other  grounds  in  the  neighbourhood  of  the 
said  works;  and  the  counsel  for  the  defenders  did 
adduce  evidence  to  establish  or  satisfy  the  jury  that 
the  said  works  did  not  occasion  any  damage  or  injury 
to  the  produce  of  any  other  grounds  in  the  neigh* 
bourhood  thereof.  And  the  counsel  for  the  defenders 
examined — 

*'  Dcmd  Smithj  who  said  he  was  land-surveyor 
in  Olasgow  for  30  years,  and  often  surveyed  lands 
about  St.  Rollox,  and  recently  made  a  plan  of  the 
vieinfi^e  from  his  own  survey.  (Swears  the  plan  is 
accurate,  and  explains  it.)  Knows  Harvey^s  garden ; 
nearer  the  works  than  pursuer^s ;  is  a  most  beautiful 
garden,  and  the  finest  flowers  he  ever  saw.  Was 
himself  bred  a  gardener,  and  takes   pleasure  in  it. 
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ReK:-  -i.bers  pursuer  occupying  his  garden ;  it  looked 
V.  well  in  spring,  but  no  attention  was  paid  to  keep  it 

Hamilton,  clean ;  weeds  grew  over  tops  of  bushes ;  saw  it  when 
pursuer  removed ;  it  was  then  wretched.  Lately  saw 
Patrick's  garden,  in  the  neighbourhood ;  it  had  20 
fruit  trees  in  it ;  none  had  the  least  appearance  of 
injury  or  disease  except  one  branch  of  one  pear  tree ; 
shoots  of  currants  from  21  to  39  inches,  &c.  Also 
examined  Edgar's  garden,  which  is  most  to  west,  and 
found  all  the  same,  good  flowers,  &c.  Also  surveyed 
Broomhill  nursery,  200  to  500  yards  from  defenders' 
works ;  everything  there  in  utmost  health  at  nearest 
places  to  the  works ;  plants  of  all  ages  in  excellent 
condition.  Surveyed  all  houses  within  circle  of  700 
yards  of  the  works;  there  are  748  dwelling-houses, 
from  a  rent  of  1 20  /.  to  5  /. 

"Cross-examined :— Rather  less  than  eight  acres 
occupied  by  defenders'  works.  They  have  increased 
greatly  of  late ;  in  1824  covered  nearly  five  acres,  &c. 
Knows  Glasgow-field  \  never  knew  of  any  damage 
done  there." 

The  counsel  for  the  pursuer  having  proposed  to 
ask  the  witness  "  whether  he  had  known  of  any  sum 
having  been  paid  by  the  defenders  to  the  proprietors 
of  Glasgow-field^  for  alleged  damage  there  occasioned 
by  their  works,"  the  counsel  for  the  defenders  ob- 
jected to  that  question  being  put,  and  insisted  that  it 
was  incompetent.  The  counsel  for  the  pursuer  in- 
sisted that  on  the  whole  circumstances  of  the  case  the 
question  was  competent ;  but  the  objection  was  sus- 
tained by  Lord  Jeffrey ^  and  he  refused  to  allow  the 
question  to  be  put ;  whereupon  the  counsel  for  the 
pursuer  excepted  to  his  Lordship's  opinion,  and  ten- 
dered a  bill  of  exceptions  accordingly.  After  further 
evidence,  the  jury  found  a  verdict  for  the  defendera. 


Hamilton. 
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Lord  Jeffrey  afterwards  signed  the  bill  of  excep-         jsso. 
tions,  which  beine:  presented  to  the  First  Division  of      ^IT^ 

*  T  1  •  •         1     1  Tennant 

the  Court  of  Session,  their  Lordships  appointed  the  v. 

question  involved  in  it  to  be  argued  on  minutes  of 
debate ;  and  afterwards,  upon  advising  the  case  with 
the  minutes  of  debate  for  the  parties,  their  Lord- 
ships pronounced  an  interlocutor  on  the  14th  of  Fe- 
hruary  1839,  by  which  they  allowed  the  exception, 
set  aside  the  verdict,  and  granted  a  new  trial  (a). 

The  appeal  was  against  that  interlocutor. 

(a)  1  Dunl.  B  &  M.  502. — ^The  following  are  extracts  from  notes 
oi  the  opinions  of  the  Judges,  contained  in  an  Appendix  to  the 
Respondent's  printed  case,  and  certified  by  counsel  to  be  correct. 

Lord  Gillies  : — This  case  has  been  very  ably  argued  in  the  papers 
which  are  now  before  us,  and  we  are  thus  enabled  satisfactorily  to 
determine  whether  this  question  should  have  been  allowed  or  dis- 
allowed by  the  presiding  Judge  at  the  trial.  I  must  own  that  from 
the  very  beginning  this  case  has  always  appeared  to  me  in  the  same 
light,  and  I  have  never  seen  any  cause  to  alter  my  original  opinion  : 
I  must,  however,  say  that  I  most  heartily  concurred  in  the  opinion 
of  the  importance  of  this  question,  and  as  being  one  which  well 
deserved  from  us  the  fullest  and  most  ample  consideration.  I  am 
extremely  happy  that  the  case  has  been  put  into  that  shape  that  we 
can  now  dispose  of  the  point,  which  is  very  satisfactory  both  to  our- 
selves and  to  the  parties.  I  am  also  happy  to  say  that  I  understand 
we  are  all  agreed  in  opinion,  and  to  add  that  that  most  learned  and 
excellent  Judge,  of  whose  able  assistance  we  are  at  present  unfor- 
tunately deprived  by  indisposition  (but  who  was  present  at  the  debate 
on  this  question),  concurs  in  the  opinion  which  I  am  now  about  to 
state : — [His  Lordship,  after  stating  the  nature  of  the  action  and 
the  terms  of  the  first  issue,  and  the  material  statements  contained  in 
the  bill  of  exceptions  down  to  the  examination  of  the  witness  Smithy 
proceeded  thus  :] — The  object  of  the  defenders  was,  by  his  (SmiM's) 
testimony,  to  show  that  in  other  gardens  and  grounds,  situated  nearer 
to  the  defenders'  works  than  the  g^arden  of  the  pursuer,  no  injury  was 
sustained  by  the  plants,  vegetables,  &c.  thereof.  I  need  not  go  over 
his  evidence  in  detail,  but,  in  short,  he  goes  over  all  the  gardens  in 
the  neighbourhood,  and  states  that,  so  far  as  he  knew,  no  injury 
whatever  was  sustained  by  them  from  the  works  of  the  defenders. 
Now  it  is  important  to  observe,  that  no  objection  was  taken  to  this 
coarse  of  inquiry :  it  is  said^  indeed,  that  this  was  not  the  best  evi- 
dence that  could  be  adduced ;  and  most  certainly  it  was  not,  for  the 
parties  themselves,  whose  gsu*dens  were  said  to  have  suffered,  might 
have  been  called  and  exam'ned ;  so  that  this  is  secondary  evidence 
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183P.  The  Lord  Advocate  and  Mr.  AndersoUj  for  the 

^    ^'^      Appellants: — The  question  which  the  Respondent's 

mat 

Hamilton.  (}^  1  ^^7  ^^  ^^'^  'Oi  ^^^  might  perhaps  have  been,  objected  to ;  but 
80  it  is  that  it  was  not  objected  to  ;  and  all  these  matters  are  allowed 
to  be  gone  into  without  objection.  Then,  after  being  examined  by 
the  defenders,  he  is  cross-examined  by  the  pursuer,  when  he  says, 
"  he  knows  Glasgow-Jield ;  never  knew  of  any  damage  done  there.** 
It  was  then  proposed  to  ask  him,  **  whether  he  had  known  of  any  anm 
having  been  paid  by  the  defenders  to  the  proprietors  of  GlctsgaW'^eU^ 
the  situation  of  which  is  pointed  out  on  his  plan,  for  alleged  damage 
there  occasioned  by  their  works  ?  *'  This  question  waa  objected  to  as 
incompetent,  and  the  question  now  is,  whether  that  interrogatory 
should  or  should  not  have  been  allowed  :  and  certainly,  when  we 
consider  the  general  principles  of  jury  trial,  and  particularly  the 
examination  of  witnesses,  this  is  a  question  of  very  g^eat  importance. 
If  it  was  of  importance  to  ascertain  if  the  works  of  the  defenders  did 
or  did  not  do  injury  to  the  adjacent  territory,  and  if  it  was  competent 
for  the  defenders  to  examine  Smith  for  that  purpose ;  then  certunly, 
after  he  had  stated  that,  so  far  as  he  knew,  no  injury  had  been  bus« 
.  tained  by  the  g^unds  in  the  neighbourhood,  it  seems  to  me  to  have 
been  highly  proper  on  the  part  of  the  pursuer  to  ask  him  regarding 
the  damage  done  to  Glasgow-Jield;  and  he  deponed  that  ''he  knows 
Glasgouyjfieldf  and  never  knew  of  any  damage  done  there :"  and  fel« 
lowing  up  the  same  line  of  inquiry,  the  next  question  put,  and  that 
objected  to,  is,  *'  do  you  know  of  any  sum  having  been  paid  by  the 
defenders  to  the  proprietors  of  Glasgow-Jield ,  for  alleged  damage  occa- 
sioned  by  their  works  V*  Now,  it  appears  to  me  that  this  question 
is  pertinent  to  the  merits  of  the  case,  and  I  cannot  conceive  a  more 
proper  question  for  the  pursuer  to  put ;  but  it  was  objected  to,  and  on 
what  g^unds  ?  viz.  that  it  might  elicit  an  inadmissible  or  improper 
answer ;  as,  for  example,  that  he  had  heard,  or  guessed,  or  suspected 
that  such  had  been  the  case  :  but  this  is  not  an  objection  to  the 
competency  of  the  question  at  all.  If  indeed  a  question  naturally 
or  necessarily  elicits  an  improper  or  inadmissible  answer,  then  it  may 
be  objected  to  by  the  counsel,  or  by  the  Court,  and  it  may  even  be 
80  modified  as  to  prevent  such  an  answer  being  given  to  it ;  but  the 
question  put  in  this  case  does  not  appear  to  me  to  be  of  that  descrip- 
tion :  the  question  is,  whether  the  witness  knew  that  such  a  sum  of 
money  had  been  given  by  the  defenders,  not  whether  he  had  heard 
of  or  suspected  it  :  for  he  may  actually  have  paid,  or  seen  paid,  or 
been  chosen  for  the  purpose  of  paying  this  very  sum  of  money  :  bat 
it  is  absurd  to  hold  the  question  incompetent  because  an  improper  or 
inadmissible  answer  may  have  been  returned  to  it;  and  we  know  that 
every  day  in  the  Justiciary  Court  a  proper  and  pertinent  question  Is 
allowed  to  be  put,  although  the  answer  to  it  may  not  be  received. 
But  the  real  and  only  point  to  be  ascertained  in  judging  of  the  com- 
petency of  such  a  question  is,  whether  it  necessarily  or  naturally  is 
calculated  to  elicit  such  an  answer :  but  when  limited,  as  in  this 
case,  to  the  knowledge  of  the  witness,  how  can  it  be  calculated  neces* 
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counsel  proposed  to  put  to  the  \sritness,  and  which  was        i8d9. 
disallowed,  was  manifestly  incompetent;  it  did    not     ^kn'namt 

saiily  or  naturally  to  produce  such  an  answer?  for  the  witness  is     Hamilton. 
boimd  to  speak  only  of  his  own  knowledge,  and  to  speak  of  nothing 
else.     It  seems  to  me,  therefore,  quite  proper  to  put  this  question: 
but  if  there  be  any  objection  to  the  answer, — for  truly  this  seems,  on 
the  part  of  the  defenders,  to  be  an  objection  to  the  answer, — it  would 
be  competent  for  the  defenders,  through  the  aid  of  their  counsel, 
or  for  the  Judge,  to  object  to  the  answer,  if  the  witness  had  stated 
what  he  suspected  merely,  not  what  he  knew.    The  witness  may 
have  been  present  when  Uie  defenders  offered  compensation  to  the 
proprietors  of  Glasgow-field ;  he  may  have  heard  the  amount  of  that 
compensation  stated ;  he  may  have  been  employed  to  adjust  and  ac- 
tually have  adjusted  the  matter  himself,  well  knowing  that  it  was 
offered  and  accepted  of  as  compensation :  but  all  that  goes  to  the 
answer  which  he  is  bound  to  meJce  to  the  question,  and  though  he 
said  that  he  did  not  know  of  any  damage  being  done  there,  he  might 
still  hare  known  of  money  having  been  paid  by  the  defenders  for 
alleged  damage.     Put  the  case  chat  A.  is  assaulted  by  i?.,  and  that 
he  brings  an  action  of  damages  against  him,  and  calls  a  witness  C. 
who  swears  that  he  saw  B.  assault  A.,  would  it  not  be  competent  for 
J3.,  on  cross-examination,  to  ask  C.  whether  he  first  of  all  saw  A, 
assault  B.,  and  knew  that  A,  had  actually  paid  a  sum  of  money  to  B. 
for  alleged  damage  then  done  to  him  ?     That  would  be  a  competent 
and  relevant  question.     I  therefore  have  no  doubt,  in  the  first  place, 
that  this  was  a  competent  question  in  itself :  and  in  the  second 
place,  I  do  not  consider  that  because  an  improper  or  inadmissible 
answer  may  have  been  returned  to  it,   that  was  any  reason   for 
disallowing  it :  if  such  answer  was  given,  it  might  have  been  ob- 
jected to ;  as,  if  he  was  merely  speaking  from  what  he  heard  or  sus- 
pected, and  not  of  what  he  knew.     In  no  case  can  you  always  get 
proper  evidence,  without  the  possibility  at  least  of  raising  many  an- 
swers which  are  quite  inadmissible.     I  therefore  think  this  question 
should  have  been  allowed  to  be  put,  and  that  we  should  sustain  the 
bill  of  exceptions.     As  to  the  plea,  that  perhaps  money  might  have 
been  paid  by  the  defenders  merely  for  the  purpose  of  buying  their 
peace,  I  am  not  quite  sure  that  such  a  fact  was  wholly  inadmissible, 
in  a  question  where  a  third  party  was  desirous  of  founding  on  it. 
But  it  is  not  required  of  me  to  give  an  opinion  on  that  point,  as  it 
eonld  not  be  raised  until  after  the  question  had  been  allowed  and 
answered. 

Lord  Mackenzie : — I  concur  in  the  opinion  which  has  just  been 
delivered,  and  think  that,  in  the  circumstances  of  this  case,  the  ques- 
tion was  competent,  and  ought  not  to  have  been  rejected. 

Lord  President :— I  am  of  the  same  opinion.  This  is  a  very  im- 
portant question,  and  it  is  fortunate  we  all  concur  in  opinion.  I 
must  confess  I  had  formed  more  than  one  opinion  on  it,  but  at  last 
I  have  come  to  the  same  opinion  with  your  Lordships.  The  witness 
is  asked,  **  do  you  know  whether  a  sum  of  money  was  paid  by  the 
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1839.        bear  on  any  fact  arising  in  the  cause  under  the  issueSi 
Teknakt     ^^^  merely  went  to  inquire  whether  the  Appellants 
V.  paid  money  in  order  to  get  rid  of  an  alleged  claim :  a 

matter  quite  irrelevant  to  the  point  in  issue,  and  evi- 
dence in  regard  to  which  was  inadmissible,  because 
an  answer  even  in  the  affirmative  would  be  no  proof 
of  the  fact  proposed  to  be  established.  The  payment 
of  money,  if  proved,  would  not  be  proof  that  damage 
was  done ;  it  might  be  paid  to  buy  peace,  and  get  rid 
of  an  alleged  claim.  But  it  was  argued  in  the  Court 
below,  that  the  proposed  question,  though  incompe- 
tent as  evidence  in  the  cause,  was  admissible  to  test 
the  credit  of  the  witness.  The  answer  is,  that  that 
was  not  the  object  for  which  the  question  was  put, 
and  the  Respondent  cannot  now  be  allowed  to  rest  on 

defenders  for  alleged  damage  to  Glasgow-Jield  V*  It  is  the  question  of 
knowledge  that  is  referred  to  him,  and  he  had  previously  answered 
that  he  never  knew  of  any  damage  being  done  there  ;  he  uses  here 
the  word  knew ;  he  never  knew  of  any  damage  being  done.  Now, 
the  word  **  knew/'  as  used  there,  may  be  capable  of  two  or  three 
meanings.  I  may  never  have  known  it  myself,  or  I  may  never  have 
seen  it  myself;  but  it  did  not  follow  that  there  was  no  damage  done. 
But  though  it  may  be  very  true  that  he  never  knew  personally  of 
any  damage  being  done,  yet  the  question^  '*  did  you  not  know  that 
money  was  paid  by  the  defenders,  for  alleged  damage  ?*'  might  in  the 
first  place  have  refreshed  his  memory,  and  he  might  have  said,  **  Oh, 
I  forgot :  I  do  remember  now  that  a  sum  of  money  was  paid  by  the 
defenders  :"  at  all  events  the  question  was  competent,  whatever  be- 
comes of  the  answer  of  the  party.  The  examination  of  the  witness 
at  this  time  related  to  the  damage  done  to  the  neighbouring  gfroonds; 
and  in  order  to  expiscate  that  matter,  questions  w^re  allowed  to  be 
put  in  relation  to  particular  grounds ;  and  the  question  objected  to 
was,  *'  did  you  know  that  a  sum  was  paid  by  the  defenders  for  alleged 
damage?"  and  he  might  have  answered,  ^*  I  did  ;  I  was  present  at  the 
whole  transaction.''  Now,  though  this  may  have  proved  a  compro- 
mise of  the  claim  of  damages  at  the  instance  of  the  proprietors  of 
Glasgow-Jield,  and  though  the  answer  might  have  been  nugatory,  or 
even  hurtful  to  the  party  who  put  it,  still  that  does  not  render  the 
question  in  itself  incompetent.  I  need  not  go  over  the  variout 
grounds  which  liave  been  stated  by  your  Lordships,  in  which  I 
concur. 

[His  Lordship  intimated  that  there  was  no  doubt  that  Lord  Ccft* 
house  was  of  the  same  opinion.] 
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a  point  that  was  not  suggested  at  the  trial,  on  which       183P. 
no  judgment  was  asked  or  given  at  the  trial,  and     xenna  t 
which  is  not  raised  in  the  bill  of  exceptions.    Besides^  v. 

even  if  the  question  had  been  put  for  the  purpose  of 
testing  the  credit  of  the  witness,  still  it  would  have 
been  incompetent,  because  the  answer  to  it  in  either 
way  could  not  have  tried  the  credit  of  the  witness. 
They  cited,  in  addition  to  several  Scotch  cases,  Phil- 
lips  on  Evidence  (a) ;  Starkie  on  Evidence  (b) ;  and 
Crawley  v.  Page  (c)* 

The  Attomey-generai  and  Mr.  M^Neil^  for  the 
Respondent : — ^Th^  line  of  examination  pursued  by 
both  parties  at  the  trial  had  been  to  show,  on  the  one 
side,  that  damage  had  been  done  to  other  grounds  in 
the  neighbourhood  of  the  Appellants'  works ;  and,  on 
the  other  side,  that  no  such  damage  had  been  done. 
The  issue  being  to  ascertain  whether  the  smoke  and 
other  vapours  from  the  Appellants'  works  were  noxious 
or  unwholesome,  it  was  competent  and  quite  relevant 
to  inquire  into  the  eflTects  they  produced  on  the  neigh- 
bouring grounds.  The  statements  contained  in  the 
record  and  bill  of  exceptions  show  that  such  injury 
to  the  neighbouring  grounds  had  been  specifically 
condescended  on  and  examined  into  on  both  sides ;  so 
that  there  could  be  no  objection  to  that  line  of  exami- 
nation on  the  ground  of  surprise  at  the  trial.  Al- 
though some  of  those  statements  were  denied  on  the 
record  by  the  Appellants,  they  were  not  stated  to  be 
irrelevant ;  and  no  motion  having  been  made  to  have 
them  struck  out  of  the  record,  they  had  competently 
been  admitted  to  be  proved.    The  proposed  line  of 


(a)  P.  909  (ed.  1838). 
b)  Vol.  1,  p.  182, 183;  vol.  2,  p.  21,  22. 
[c)  1  Car.  &  P.  791. 
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18S9.       cross-examination  had  also  an  immediate  bearing  on 
the  question  at  issue.  Tf  it  had  been  competently  proved 


Tennant 


V.  that  injury  had  been  or  not  been  done  to  other  groimd^ 

it  became  then  proper  and  necessary  to  ascertain  the 
witness's  means  of  knowledge  of  that  fact.  The  latter 
inquiry  was  so  necessarily  consequent  on  the  former, 
that  the  witness  might  himself  have  mentioned  the  fact 
of  payment  of  money  as  his  cause  of  knowledge  of  the 
damage,  if  he  had  been  called  to  testify  on  behalf 
of  the  Respondent,  and  not  against  him.  Would 
not  payment  of  money  for  damage  under  a  ver- 
dict of  a  jury,  or  under  an  award,  have  been  admis- 
sible as  evidence  of  damage  having  been  done  ?  It 
was  a  mistake  of  the  Appellants  to  assume  that  the 
Respondent  was  attempting  to  make  a  payment,  made 
in  order  to  compromise  a  disputed  claim  or  purchase 
peace,  as  they  said,  evidence  of  damage.  That  was 
premature  ;  the  proper  time  to  consider  whether  a 
compromise  of  a  claim  of  damages  with  the  proprie- 
tors of  GlcbsgoW'field  could  aflTect  the  merits  of  the 
ease,  would  be  when  such  compromise  was  established. 
The  Respondent's  counsel  had  inquired  merely  into 
the  witness's  knowledge  of  the  fact  of  payment,  and 
no  question  was  raised  as  to  whether  a  compromise 
between  the  Appellants  and  a  third  party  might  be 
given  in  evidence.  The  Appellants  alleged  that  no 
party  complained  of  the  nuisance  ;  the  Respondent 
alleged  that  there  were  such  complaints,  and  that  sums 
of  money  were  paid  for  damage ;  to  which  the  Appel* 
lants  replied  that  these  sums,  even  if  paid,  might 
have  been  paid  under  a  compromise,  which  would  not 
be  proof  of  the  truth  of  such  complaints.  But  the 
question  put  and  objected  to  was  not  "  Do  you  know 
that  there  was  a  compromise?"  but  **  Do  you  know 
that  money  was  paid  for  alleged  damage?"    The  fact 
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of  payment  of  money  though  being  collateral,  yet       i839. 
being  also  relevant  to  the  fact  of  damage  having  been  ^^ 

done,  which  was  the  matter  in  issue,  there  was  nothing 
to  prevent  the  Respondent's  counsel  from  cross-exa- 
mining the  witness  in  relation  to  it.  Even  in  exami^ 
nations  in  chief  collateral  but  relevant  matter  may  be 
inquired  into,  but  much  more  so  in  cross-examination, 
and  especially  where  the  points  to  which  the  evidence 
was  collateral  formed  the  substance  of  the  witness's 
previous  examination.  In  cross-examinations  with  a 
view  to  sift  evidence  and  try  the  credit  of  witnesses, 
great  latitude  is  allowed  in  the  mode  of  putting 
questions.  Starkie  on  Evidence  (rf);  Phillips  on 
Evidence  (c) ;  Parkin  v.  Moon  (f) ;  Harris  v.  Tip- 
pet (g) ;  Ex  parte  Bardwell,  In  re  Venables  (A) ; 
Pearson  v.  tValker  (i). 


The  Lord  Chancellor : — The  object  of  the  action  in  August  5, 
this  case  was  to  try  a  question  of  nuisance  to  a  garden 
in  the  neighbourhood  of  a  manufactory,  which,  it  was 
said,  emitted  vapour  and  smoke  prejudicial  to  the 
property  of  the  pursuer.  A  witness,  David  Smithy 
was  called  for  the  defenders,  and  he  was  examined  as 
to  certain  premises  in  the  neighbourhood  of  the  ma- 
nufactory ;  but  he  was  not  examined  by  the  party  pro- 
ducing him  with  respect  to  the  place  called  Glasgow- 
field — not  the  place  in  question  in  the  action,  but  a 
place  situated  near  the  manufactory.  Both  parties 
went  into  evidence  for  the  purpose  of  showing  what 
was  the  eflTect  of  this  manufactory  emitting  smoke 
and  vapour  upon  the  lands  similarly  circumstanced 

(d)  Vol.  1,  pp.  25.  62.  {g)  2  Camp.  637. 

(0  Vol.  1,  p.  272.  (A)   1  Mont.  &  Ayr.  206. 

(/)  7  Car.  &  P.  408.  (i)  13  Shaw  &  Dunl.  1138. 
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1 839.  to  those  of  the  party  complaining.  Whether  that  was 
Tehnant  ^  legitimate  mode  of  inquiry  need  not  now  be  consi- 
V.  dered ;  for  both  parties  pursued  it,  and  for  one  purpose 
it  was  undoubtedly  a  legitimate  mode  ot  inquiry,  viZr- 
for  ascertaining  what  the  effect  was  of  the  nnoke  and 
vapour  emitted  by  this  manufactory.  This  witness' 
was  examined  as  to  several  lands  in  the  neighbonr-^ 
hood ;  and  then  a  cross-examination  took  place,  and 
the  witness  says  in  answer,  *'  he  knows  GUugaoo-Jitld; 
never  knew  of  any  damage  done  there."  That  was 
not  the  answer  which  the  pursuer,  cross-examining 
die  defenders'^  witness^  wished  him  to  give.  He  had 
fixed  him  with  the  knowledge  of  Glasgaw-^eld ;  he 
intended  to  use  him  to  show  that  Glasgow-^ld  had 
been  injured  by  the  vapour  and  smoke  emitted  from 
the  manufactory ;  but,  however,  the  answer  given  was 
not  for  the  benefit  of  the  party  cross-examining  him. 
Then  the  counsel  for  the  pursuer  proposed  to  ask  the 
witness  "  whether  he  had  known  of  any  sum  having 
been  paid  by  the  defenders  to  the  proprietors  of  Glas* 
gow-^eldj  for  alleged  damage  there  occasioned  by  the 
works  ?"  The  witness  had  already  said  that  he  knew 
of  no  damage  done  there.  If  that  question  had  been 
asked  him  by  the  defenders,  no  doubt  a  great  latitude 
in  cross-examination  might  have  been  permitted  to 
the  pursuer,  for  the  purpose  as  well  of  ascertaining 
what  he  meant  by  "  he  did  not  know,"  as  for  the  pur- 
pose of  testing  the  accuracy  of  his  statement ;  but  il 
to  happens,  when  he  says  he  knows  Glasgow-field,  bsA 
never  knew  of  any  damage  done  there,  it  is  an  an- 
swer given  by  him  to  a  question  of  the  pursuer  in 
cross-examining  him.  The  pursuer  is  entering  into 
a  line  of  examination  for  the  first  time,  and  having 
got  an  answer  which  did  not  suit  his  purpose,  he  en- 
deavours to  get  rid  of  the  effect  of  that  answer  by 
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putting  a  question  upon  a  point  short  of  what  was  the  1 839. 
•witness's  knowledge ;  viz.  "  whether  he  had  known  xennant 
t)f  any  sum  having  been  paid  by  the  defenders  to  the  ^^  v. 
proprietors  of  Glctsgow-Jieldy  for  alleged  damage?" 
The  pursuer  meant,  if  he  could  get  an  answer  favour- 
able to  his  view,  to  make  that  part  of  his  case ;  he 
meant,  not  being  able  to  get  the  witness  to  say  that 
he  knew  of  any  damage,  to  get  him  to  say  that  which 
%e  conceived  vf^ould  be  ;the  -next  best  evidence,  but 
which,  in  fact,  would  be  no  evidence  at  all.  If  the 
^tness  had  answered  in  the  affirmative,  that  he  had 
•known  of  money  being  paid  for  alleged  damage,  it 
would  be  no  evidence ;  because  money  paid  upon  a 
complaint  made,  paid  merely  to  purchase  peace,  is  no 
proof  that  the  demand  is  well  founded ;  it  is  not,  there- 
fore, to  be  given  in  evidence  in  support  of  the  fact  of 
damage  being  sustained. 

Upon  general  principles,  the  rule  of  law  in  this 
country  and  in  Scotland  must  be  the  same :  if  a  pur- 
suer calls  a  witness,  and  asks  him  as  to  money  being 
paid  for  alleged  damage,  his  answer  in  the  affirma- 
tive is  not  evidence  of  actual  damage.  If  the  pur- 
suer had  made  a  claim  upon  the  owners  of  the  manu- 
factory ^  damage  done  to  his  field  from  the  smoke 
and  vapour  emitted,  and  the  owners  had  given  money 
to  quiet  his  complaint,  that  would  be  no  evidence  of 
the  damage;  it  is  money  paid  to  buy  peace  and  to 
«top  complaint ;  it  is  very  often  a  wise  thing,  however 
unfounded  a  complaint  may  be,  for  parties  to  pay  a 
sum  of  money  in  order  to  quiet  the  party  making  the 
complaint.  But  this  does  not  rest  merely  upon 
general  principles.  The  rule  of  law  in  this  country 
has  been  cited  by  the  Appellants;  and  from  the 
authorities  cited  by  them,  it  appears  there  is  no  dis- 
tinction between  the  two  countries  in  this  respect 
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1 830.  The  question  clearly  could  not  be  put  in 

TENNAhT     ^'licit  evidence  for  the  party  making  the  con 
«•  but  it  is  said  it  was  admissible  in  order  to 

credit  of  the  witness.     Now   the  witness   h 
nothing  in  his  examination  by  the  party  for  wl 
was  called,  touching  this  matter.     He  had  sp 
other  properties,  but  he  had  said  nothing  whic 
lead  to  this  cross  examination,  and  therefore 
not  for  the  purpose  of  testing  the  accuracy  or 
anything  he  had  said.     The  question  cannot 
ported  upon  that  ground,  nor  was  that  the  grc 
I  understood  the  argument,  upon  which  it 
tempted  to  be  supported,  but  that  it  might  be 
a  matter  of  inquiry,  with  a  view  to  test  the  i;« 
credit.     But  if  it  be  not  evidence,  it  is  an 
perfectly  collateral ;  an  inquiry  into  a  matte 
was  not  relevant  to  the  subject-matter  in  dispi 
does  not  relate  to  the  subject-matter ;   and  i 
acknowledged  law  of  evidence  that  you  can 
into  an  irrelevant  inquiry  for   the  purpose  of 
u  collateral  issue  to  discredit  a  witness  prodi 
the  other  side. 

On  these  grounds  the  learned  Judge  who  ti 
caus^  was  of  opinion  that  the  question  was  not 
sible  under  the  circumstances  of  this  examinatic 
to  that  ruling  of  the  learned  Judge, — unfortuna 
all  parties,  because  leading  to  great  and  unnc 
expense, — a  bill  of  exceptions  was  tendered,  a 
Court  of  Session  was  of  opinion  that  the  q 
was  admissible.  The  party  against  whom  thi 
sion  was  made  necessarily  came  here  in  order 
that  judgment  considered;  because  the  Court 
sion,  being  of  opinion  that  the  ruling  of  the  ! 
Judge  before  whom  the  issue  had  been  tried  wj 
neous,  and  that  the  bill  of  exceptions  was  well  ft 
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had  no  alternative  but  to  direct  sl  venire  de  novo.    It       i839. 
was  necessary  that  the  case  should  be  tried  as^ain  in     J    ""    ' 

n      1  ^    o  •  •  1  TeNNANT 

consequence  of  the  Court  of  Session  coming  to  that  _  v. 
opinion,  however  unimportant  the  point  might  be; 
80  that  there  was  to  be  a  fresh  inquiry  upon  a  point 
which  could  not  affect  the  question  one  way  or  the 
other,  whether  the  jury  had  or  had  not  come  to  a  right 
conclusion  upon  the  evidence  produced  before  them ; 
but  assuming  that  they  had, — (if  they  had  not  there 
would  be  ground  for  a  motion  for  a  new  trial,  and  in 
that  way,  if  there  had  been  a  failure  in  the  jury  trial, 
the  parties  might  have  had  an  opportunity  of  trying 
the  case  over  again ;) — but  assuming  that  the  jury  had 
come  to  a  right  conclusion  upon  the  matter  before 
them,  there  is  to  be  a  new  trial  upon  a  point  of  evi- 
dence which,  in  whatever  way  the  witness  answered, 
could  not,  in  my  opinion  at  least,  affect  the  result. 

It  is  very  unfortunate  when  cases  take  that  turn, 
and  protracted  litigation  ensues  upon  points  which 
have  not  the  slightest  bearing  upon  the  result  of  the 
case.  In  this  country  much  depends,  in  reference 
to  tendering  bills  of  exceptions,  upon  those  who 
have  the  conduct  of  the  cause;  and  though  it  is  com- 
petent for  counsel  to  tender  bills  of  exceptions,  it 
is,  in  practice,  reserved  only  for  cases  of  great  im- 
portance, where  the  real  question  between  the  parties 
is  conceived  to  turn  upon  the  point,  and  where  it 
requires  the  adjudication  of  the  Court  to  set  them 
right.  It  is  a  matter  to  be  regretted  that  the  rule 
which  prevails  so  beneficially  in  this  country,  of 
reserving  that  course  of  proceeding  only  for  cases 
that  really  deserve  it,  is  not  followed  in  Scotland. 
This  case  is  an  example  of  the  evil  which  must 
flow  from  the  too  liberal  use   by  the  suitor  of  the 
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1S39.       nglit  of  tendering  a  bill  of  exceptions,  and  calling  in 
^iT^     '     question  the  ruling  of  a  Court  of  Justice. 

lENNANT 

r.  I  have  no  doubt  that  this  was  a  question  which, 

AMiLTON.    ^j^^gj.  ^Yie  circumstances,  it  was  not  competent  for  the 

pursuer  to  put,  and  that  the  learned  Judge  who  tried 
the  cause  came  to  a  right  conclusion  upon  the  evi- 
dence, and  the  bill  of  exceptions  upon  that  point 
ought  to  be  disallowed.  Under  these  circumstances 
I  move  your  Lordships  to  reverse  the  interlocutor 
appealed  from,  which  decided  that  the  learned  Judge 
who  tried  the  issue  had  not  properly  ruled. 

It  was  accordingly  ordered  that  the  interlocutor 
complained  of  in  the  appeal  be  reversed,  and  that 
the  cause  be  remitted  to  the  Court  of  Session,  with 
directions  to  disallow  the  bill  of  exceptions,  to  deter- 
mine all  questions  of  expenses  between  the  parties  in 
the  said  Court,  and  to  proceed  otherwise  in  the  said 
cause  as  shall  be  just,  &Ct 
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Edmund  Plowden,  Esq.,  Thomas  Mat-1 

TiNGLEY,   William    Budd,    GborgeI Appellants. 
Bliss,  and  Charles  Cowper      -     -J 

The  Rev.  Henry  Thorpe,  Clerk      -     -   Respondent 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands  for  an 
account  of  tithes,  they  by  their  answers  set  up  an  agreement 
made  in  1711,  between  the  then  rector  and  the  owner  of  the  lands 
{who  was  also  patron  of  the  living),  by  which  certain  lands  and 
a  perpetual  annuity  were  given  to  the  rector  in  exchange  for  his 
glebe  lands,  and  for  the  discharge  of  the  lands  occupied  by  the 
^defendants  from  tithes.  The  agreement  was,  and  continued  to  be, 
beneficial  to  the  church,  having  been  made  with  reference  to  the 
probable  future  increase  in  the  value  of  the  tithes ;  it  was  approved 
by  the  Ordinary  and  establbhed  by  a  decree  of  the  Court  of  Chan* 
jcery,  and  acted  on  down  to  the  filing  of  the  bill,  when  the  rector 
refused  to  accept  the  annuity,  but  still  retained  the  lands  allotted 
to  him  in  tho  exchange,  which  were  much  more  valuable  than  the 
old  glebe  lands. — 

Held,  that  although  it  was  open  to  the  rector  to  put  an  end  to 
the  agreement,  as  being  void  under  the  disabling  statutes,  he  was 
not  entitled  to  the  aid  of  equity  to  enforce  his  legal  title  to  the 
tithes  while  he  retained  part  of  the  consideration  for  their  dis- 
charge, contrary  to  the  principle  that  he  who  seeks  equity  must 
do  equity. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands  in  July  1833, 
the  owner  was  made  a  defendant  by  amendment  in  January 
1835: — Qti€Bre  whether  he  was  defendant  to  a  suit  commenced 
within  the  time  limited  by  the  Act  2  &  3  TF.  4,  c.  100,  s.  3 ; 
that  is,  within  a  year  from  the  17th  of  August  1832  ? 


1840: 

January  27. 

February  3.  6. 


Tuhes 
CompoiUionm 
Prindpiet  of 

Equity, 

Construction 

of  Statutes. 


1  UE  Respondent  was  instituted  and  inducted  into 
the  rectory  and  parish  church  of  Aston-le^Wallsj  in 
the  county  o{  Northampton^  in  December  1831 ;  and 
on  the  16th  of  July  1833,  he  filed  his  bill  in  the 
Court  of  Exchequer  against  the  Appellants  ilfaWiw^fcy, 
Buddy  Bliss,  and  Cowper,  for  an  account  and  pay- 
ment of  the  single  value  of  all  tithes  arising  from  the 
farms  and  lands  occupied  by  them  respectively  within 
the  said  parish,  from  the  time  of  his  induction.     The 
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1840.       bill  charged  that  the  Respondent  caused  notice  in 

.^    ""    '      writinff  of  his  demand  of  tithes  to  be  served  on  the 

V.  said  Appellants  m  June  1833,  but  that  they  refused 

Tbobpe.     ^^  comply  therewith,  on  pretence  of  a  subsisting  modiu 

or  customary  payment  in  lieu  of  tithes. 

The  four  last-named  Appellants  by  their  answer  set 
forth,  amoDg  other  matters  of  defence,  an  agreement 
dated  the  1st  of  March  1711,  and  made  by  and  between 
William  Plowden^  esq.  (ancestor  of  the  first-named 
Appellant)  and  the  Rev.  John  Wilson^  the  then  incam- 
bent  of  the  said  parish,  by  which  agreement, — after 
reciting  that  the  said  W.  Plowden  was  lord  of  the 
manor  oiAMon  and  patron  of  the  said  church  oi  Antimf 
le-Wailsj  as  appendant  to  the  manor,  and  was  also 
seised  of  divers  parcels  of  land  lying  dispersed  in  the 
common  fields  of  Aston ;  and  that  the  said  J.  fVikom 
was  then  rector  of  the  said  church,  and  in  right 
thereof  was  seised  of  divers  other  parcels  of  land  lying 
also  dispersed  in  the  said  common  fields,  and  also  of 
a  parcel  of  ground  lying  in  a  close  called  Aston  Close, 
in  the  said  parish,  being  the  glebe  lands  belonging  to 
the  said  rector}%  and  that  in  right  of  his  said  church 
he  was  entitled  to  tithes  of  all  sorts  arising  as  well  out 
of  the  common  fields  as  out  of  the  demesne  lands 
of  the  said  W.  Plotaden  in  Aston ;  and  further  reciting 
that  the  said  lands  in  the  common  fields  were  of 
little  value,  lying  so  dispersed,  aud  that  it  was  ap- 
prehended that  it  would  be  a  great  improvement  as 
well  to  the  said  church  as  to  tV.  Plowdetis  estate 
in  Aston,  if  the  said  common  fields  were  inclosed 
and  certain  exchanges  made,  but  that  W.  Plowden 
was  desirous  that  the  rights  and  profits  of  the 
said  church  might  be  preserved,  and  that  the  said 
/.  Wilson  and  his  successors  might  have  and  enjoy, 
in  right  of  his  said  church,  an  advantage  by  a  just 
proportion  of  the  improvement  expected  from  such 
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inclosure, — it  was  agreed  that  all  the  several  pieces  i84o. 
and  parcels  of  the  common  fields  of  Aston,  therein  re-  Plowden 
spectively  described,  should,  together  with  the  church- 
yard, parsonage  house  and  close,  gardens,  orchards, 
&c.,  and  all  grounds  belonging  thereto,  for  ever 
thereafter  be  deemed  and  taken  as  the  glebe  land 
of  and  belonging  to  the  church  of  Aston^  and  as  such 
should  be  for  ever  enjoyed  by  the  said  J.  Wilson  and 
his  successors,  rectors  of  the  said  church ;  and  also 
that  the  sum  of  40  Z.  per  annum,  payable  half-yearly, 
should  be  issuing  out  of  and  chargeable  on  the  said 
W.  Plowden's  said  manor,  messuages  and  lands  in 
Aston,  and  be  secured  for  ever  for  the  use  and  benefit 
of  the  said  J.  Wilson  and  his  successors,  rectors  of  the 
said  church.  (Then  followed  various  easements,  privi- 
leges, and  benefits  to  the  rectors.)  And  the  said  J. 
Wilson,  by  the  said  articles,  in  consideration  of  the 
premises,  agreed  to  and  with  the  said  PT.  Plowden, 
his  heirs  and  assigns,  that  all  those  pieces  and  parcels 
of  land  formerly  reputed  and  taken  as  the  glebe  land 
belonging  to  the  church  of  Aston,  and  lying  in  the 
said  common  fields,  and  theretofore  in  the  possession 
of  J.  Wilson  or  his  tenants,  and  the  said  parcel  of 
ground  in  Aston  Close,  should  from  thenceforth  be 
enjoyed  by  the  said  W.  Plowden  and  his  heirs  as  his 
and  their  own  proper  estate  for  ever :  and  also  that  all 
lands,  tenements  and  hereditaments  whereof  the  said 
W.  Plowden  was  possessed  as  owner  in  Aston  should 
for  ever  thereafter  be  discharged  from  the  payment  of 
all  manner  of  tithes,  oblations,  &c.,  and  all  other  dues 
theretofore  payable  out  of  his  estate  in  Aston,  except 
as  aforesaid,  and  also  except  such  tithes  and  dues  as 
were  properly  personal,  and  did  not  purely  arise  out 
of  IV.  Phwden's  estate. 

The  answer  then  stated  that  shortly  afte^  the  signing 
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1 840.  of  the  agreement,  JV.  Plowdeny  with  the  approbation  of 
J.  Wilson^  inclosed  the  whole  of  the  said  common  fiekb 
V.  of  the  manor  of  Aston^  and  dul j  set  out  the  several  jMff- 
cels  of  land  in  the  agreement  mentioned  to  be  given  to 
J.  Wilson  and  his  successors,  rectors  of  the  church  of 
Aston ;  and  that  J.  IVilson  entered  upon,  and  he  and 
his  successors,  incumbents  of  the  said  rectory,  bad 
ever  since  been,  and  that  the  Respondent  as  the  pie- 
sent  incumbent,  was  then,  in  the  pc^session  and  en- 
joyment of  the  last-mentioned  pieces  of  land ;  and 
that  the  said  IV.  Plowden^  pursuant  to  the  agreement, 
also  annexed  to  his  estate  the  several  pieces  of  land 
mentioned  in  the  agreement  as  thereby  agreed  to  be 
given  to  him  in  exchange ;  and  W.  Plowden  and  his 
heirs  and  assigns  had  ever  since  been,  and  then  were 
seised  and  possessed  of  such  last-mentioned  lands. 

The  said  answer  further  stated,  that  in  March  1718 
fV.  Plowden  and  J.  Wilson  petitioned  the  Bishop  erf 
Peterborough  (within  which  diocese  the  parish  and 
manor  of  Aston  lay)  for  leave  to  perfect  the  said 
agreement ;  and  that  the  said  bishop  accordingly  ap- 
pointed commissioners  to  inquire  into  the  subject- 
matter  of  the  said  agreement,  and  to  report  whether 
the  covenants  therein  contained  were  reasonable  and 
equal,  and  no  ways  detrimental  to.  the  church  of 
Aston  and  the  rectors  thereof;  and  the  said  commis- 
sioners examined  competent  witnesses  touching  the 
subject,  and  it  appeared  by  their  testimony  that  the 
proposed  exchange  would  be  an  advantage  to  the  said 
rectory  ;  that  the  tithes  of  the  open  fields  were  worth 
about  38  L  per  annum^  and  that  they  and  the  glebe 
lands  had  been  let  for  80/.  per  annumj  but  a  reduction 
of  4/.  was  made  to  the  tenant,  and  the  tithes  in  the 
inclosed  lands  were  worth  about  18/.  or  20/.,  making 
the  whole  value  of  the  glebe  and  tithes  in  Aston  94  L 
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or  961.  per  annum ;  and  that  the  annual  value  of  the       i840. 
lands  proposed  to  be  given  by  W.  Plowden  in  ex-     p^^^]^!^^ 
change   (containing  140  acres  J  was   from   120Z.  to  v- 

130/.  per  annum;  so  that  the  rectory  would  gain  from 
60/.  to  70/.  per  annum  by  the  exchange;  and  the 
commissioners  accordingly  certified  that  the  proposed 
exchange  of  lands,  and  the  annual  payment  of  40/. 
out  of  fV.  Plawden's  estate,  would  be  greatly  to  the 
advantage  of  the  rectory :  that  the  said  bishop  there- 
fore duly  consented  to  the  carrying  into  effect  the 
said  exchange. 

The  answer  then  stated,  that  in  1714  the  said 
W.  Plowden  filed  a  bill  in  the  Court  of  Chancery 
against  the  said  «7.  Wilson,  and  also  against  the  Bishop 
of  Peterborough ;  and  thereby,  after  stating  the  said 
agreement,  &c.,  and  that  the  said  IV.  Plowden  and 
J.  WUson^  to  show  the  justice  of  their  design  in  the 
said  exchange  and  inclosure,  and  that  the  rights  of 
the  said  church  were  not  prejudiced  but  meliorated 
thereby,  had  joined  in  a  petition  to  the  said  bishop  to 
inquire  by  commission  into  the  nature  of  the  said 
inclosure  and  exchange,  and  that  the  said  bishop  had 
duly  certified  the  same  to  be  for  the  benefit  of  the 
said  church,  so  that  the  said  W.  Plowden  did  hope  to 
enjoy  the  lands,  so  exchanged  ;  but  although  the  said 
JV.  Plowden  and  J.  Wilson  were  the  only  persons 
then  interested,  and  were  satisfied  as  to  the  equality  of 
the  exchange,  and  were  desirous  to  have  the  said  agree- 
ment and  inclosure  perfected,  yet  the  same  could  not 
be  of  force  against  the  successors  of  the  said  J.  Wilson 
in  the  rectory  unless  established  by  decree  of  the 
Court,  &c. ;  and  the  bill  prayed  that  the  said  agree- 
ment, exchange  and  inclosure  might  be  established  by 
decree  of  the  said  Court :  That  the  Bishop  of  Peter- 
borough answered  the  said  bill,  and  admitted,  that  on 
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1840.  the  petition  of  the  said  fV.  Plawden  and  «/•  Wilson 
Plowdem  *^  i^i^i  a  commission  was  issued  to  inquire  whether 
V.  the  said  inclosure  and  exchange  were  for  the  benefit 
the  said  church,  and  it  was  thereupon  found  to  be 
much  for  the  interest  of  the  church,  and  not  only 
beneficial  to  the  said  J.  fVilsoUj  but  also  to  his  succes- 
sors, rectors  of  said  church,  and  therefore  that  he 
(the  bishop)  was  willing  the  same  should  be  confirmed 
by  decree  of  the  Court :  That  the  said  J.  fViUon  also 
answered  the  said  bill,  and  slated  that  he  and  the 
said  IV.  Plowden  had  taken  all  precautions  that  the 
said  exchange  and  inclosure  might  be  reasonable  and 
just,  and  that  he  was  ready  to  ratify  the  same,  and 
desirous  also  that  the  same  should  be  established  by 
the  decree  of  the  Court:  That  the  said  cause  was 
heard  in  July  1715  before  the  then  Master  of  the 
Rolls,  who  ordered  and  decreed  that  the  said  agree- 
ment should  be  performed,  and  that  the  said  exchange 
of  lands  should  be  confirmed  and  made  perpetuaL 

And  the  said  four  Appellants,  by  their  said  answer, 
further  stated,  that  shortly  afterwards  the  said  W. 
Plowden  sold  the  advowson  of  the  said  rectory  to  the 
president  and  scholars  of  St.  John's  College^  Oxforij 
who  purchased  thq,  same  with  full  knowledge  of  the 
said  agreement,  and  had  ever  since  been  the  patrons 
of  the  said  church,  and  had  never  questioned  or 
impugned  the  agreement :  That  since  the  time  when 
the  said  agreement  was  established  by  the  decree  of 
the  Court  of  Chancery,  the  whole  of  the  manor  of 
Aston  (except  the  said  several  pieces  of- land  which  by 
the  said  agreement  were  given  to  the  rectory)  had 
been  tithe-free,  and  no  payment  of  any  tithe  had  ever 
been  claimed  by  the  rectors,  but  they  had  always 
held  and  enjoyed,  and  the  Respondent  as  such  rector 
did  then  hold  and  enjoy,  the  several  pieces  of  land  by 
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the  said  agreement  annexed  to  the  said  rectory  of  i84o. 
Aston,  and  the  several  privileffes  secured  to  the  x^"""^''  1 
rectors  by  the  said  agreement ;  and  the  said  annuity  ^  «. 
of  40/.  had  always  been  duly  paid  by  W.  Plowden 
and  his  heirs  to  such  rectors,  and  had  been  duly  paid 
to  and  received  by  the  Respondent  as  such  rector 
since  he  became  the  incumbent  of  the  said  rectory  up 
to  MichaehnM  1832  ;  and  he  had  during  his  incum* 
bency  holden  and  enjoyed  the  said  lands,  and  received 
and  taken  the  said  annual  sum  of  40  /.,  with  full 
knowledge  of  the  said  agreement,  and  in  lieu  and 
satisfection  of  all  tithes  of  the  said  manor,  and  had 
thereby  assented  to  the  said  agreement,  and  was 
bound  thereby.  The  said  Appellants  admitted  that 
they,  previously  to  and  since  the  year  1831,  respec- 
tively held  and  occupied  the  several  farms  and  lands 
situated  within  the  manor  and  parish  of  Aston,  and 
described  in  their  answer,  and  that  they  had  the 
several  titheable  matters  therein  stated,  but  for  the 
reasons  thereinbefore  stated  they  had  not  set  out  or 
rendered  the  tithes,  or  made  any  satisfaction  for  them, 
inasmuch  as  the  Respondent  had  regularly  been  paid 
the  annuity  of  40  Z.  up  to  Michaelmas  1832, — since 
which  time  he  had  refused  to  receive  it,— in  lieu  of  all 
8uch  tithes,  according  to  the  said  agreement ;  and  they 
said  that  the  Respondent  had  never  given  them  any 
notice  of  his  demand,  and  never  made  any  application 
to  them  to  set  out  their  tithes  previously  to  the  month 
of  June  then  last.  They  said  they  believed  that  the 
said  composition  and  exchange  were  very  advantageous 
to  the  church  of  Aston,  and  were  entered  into  with  a 
due  regard  to  the  probable  future  increased  value  of 
the  tithes  of  the  manor,  inasmuch  as  the  value  of  such 
tithes  at  the  date  of  the  said  agreement  was  much 
below  the  sum  of  40  /.  per  annum.    They  submitted 
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1 840.        that  the  said  agreement  was  entire,  and  that  the  com^ 
Plowden     position  for  tithes  and  the  exchange  thereby  made 
^-  was  one  contract  and  transaction,  and  that  the  said 

W.  Plowden  would  not  have  given  in  exchange  the 
lands  which  were  so  given  by  him  to  the  rectors  of 
the  said  parish,  but  for  such  contract  and  engagement 
to  accept  the  said  annuity  in  perpetual  satis&ction  of 
the  said  tithes ;  and  therefore,  in  case  the  Court  should 
be  of  opinion  that  the  composition  was  no  longer 
subsisting,  then  the  said  Appellants,  by  their  answer, 
submitted  that  the  exchange  of  the  glebe  lands  of  the 
parish  of  Aston  for  other  parts  of  the  common  fields 
of  the  said  parish  comprised  in  the  said  agreement 
was  void,  and  that  the  Respondent  as  such  rector 
ought  to  give  up  and  reconvey  the  several  pieces  rf 
lands  then  in  his  occupation  and  enjoyment,  and 
which  were  so  exchanged  for  the  old  glebe  lands 
under  the  said  agreement ;  and  they  also  submitted 
that  Edmund  Plowden  (the  first-named  AppeUant), 
who  was  then  the  lord  of  the  manor  of  Aston^  ought 
to  be  made  a  party  to  the  suit. 

The  Respondent  amended  his  bill  under  an  order 
dated  the  15th  of  January  1835,  and  made  the  said 
Edmund  Plowden  a  defendant  thereto. 

Mr.  Plowden  put  in  a  plea  to  that  amended  bill, 
and  pleaded  in  bar  thereto  the  said  agreement,  the 
confirmation  of  it  by  the  bishop,  and  the  decree 
establishing  it  (as  before  stated  in  the  answer  of  the 
other  Appellants),  and  also  the  Act  of  Parliament 
2  &  3  TVill.  4,  c.  100  (a). 

(a)  An  Act  for  shortening  the  time  required  in  claims  of  moduMde' 
cimandi,  or  exemption  from  or  discharge  of  Tithes  (passed  the  9Ui  of 
August  1832). — By  the  Ist  section  it  is  enacted,  **  that  all  prescrip- 
tions and  claims  of  or  for  any  modus  decimandiy  or  of  or  to  any  ex- 
emption from  or  discharge  of  tithes,  hy  composition  real  or  otherwise! 
shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be  hereafter 
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The  plea  was  argued  on  the  26th  of  June  1835, 
before  the  Lord  Chief  Baron,  who,  by  his  order  of  that 

demanded  by  our  lord  the  King,  his  heirs  or  successors,  or  by  any 
Duke  of  Cornwall^  or  by  any  lay  person  not  being  a  corporation  sole, 
•r  by  any  body  corporate  of  many  whether  temporal  or  spiritual,  be 
sustained  and  be  deemed  good  and  valid  in  law  upon  evidence  showing 
in  cases  of  claim  of  a  modus  dedmandi  the  payment  or  render  of 
such  modus,  and  in  cases  of  claim  to  exemption  or  discharge 
showing  the  enjoyment  of  the  land  without  payment  or  render  of 
tithes,  money  or  other  matter  in  lieu  thereof  for  the  full  period  of 
thirty  years  next  before  the  time  of  such  demand,  unless,  in  the  case 
of  claim  of  a  modus  dedmandi ,  the  actual  payment  or  render  of  tithes 
in  kind  or  of  money  or  other  thing  dififering  in  amount,  quality 
or  quantity  from  the  modus  claimed,  or  in  case  of  claim  to  exemp- 
tion or  discharge,  the  render  or  payment  of  tithes  or  of  money  or 
other  matter  in  lieu  thereof,  shall  be  shown  to  have  taken  place  at 
some  time  prior  to  such  thirty  years,  or  it  shall  be  proved  that  such 
payment  or  render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing ;  and  if  such  proof  in  support  of  the  claim  shall  be 
extended  to  the  full  period  of  sixty  years  next  before  the  time  of 
such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  be  proved  that  such  payment  or  render 
of  modus  was  made,  or  enjoyment  had,  by  some  consent  or  agree- 
ment  expressly  made  or  given  for  that  purpose  by  deed  or  writing  ; 
and  where  the  render  of  tithes  in  kind  shall  be  demanded  by  any 
archbishop  J  bishop,  dean,  prebendary,  parson,  vicar,  master  of 
hospital  or  other  corporatum  sole,  whether  spiritual  or  temporal,  then 
every  such  prescription  or  claim  shall  be  valid  and  indefeasible 
upon  evidence  showing  such  payment  or  render  of  modus  made  or 
enjoyment  had  as  is  hereinbefore  mentioned,  applicable  to  the 
nature  of  the  claim,  for  and  during  the  whole  time  that  two  persons 
in  succession  shall  have  held  the  office  or  benefice  in  respect  whereof 
such  render  of  tithes  in  kind  shall  be  claimed,  and  for  not  less  than 
three  years  after  the  appointment  and  institution  or  induction  of  a 
third  person  thereto:  Provided  always,  that  if  the  whole  time  of 
Che  holding  of  such  two  persons  shall  be  less  than  sixty  years,  then 
it  shall  be  necessary  to  show  such  payment  or  render  of  modus 
made  or  enjoyment  had  (as  the  case  may  be)  not  only  during  the 
whole  of  such  time,  but  also  during  such  further  number  of  years, 
either  before  or  after  such  time,  or  partly  before  and  partly  after,  as 
shall  with  such  time  be  sufficient  to  make  up  the  full  period  of  sixty 
years,  and  also  for  and  during  the  further  period  of  three  years  after 
the  appointment  and  institution  or  induction  of  a  third  person  to  the 
same  office  or  benefice,  unless  it  shall  be  proved  that  such  payment 
or  render  of  modus  was  made  or  enjoyment  had  hy  some  consent  or 
agreement  expressly  made  or  g'ivcn  for  that  purpose  by  deed  or 
writing. 

2d.  And  be  it  further  enacted,  that  tfcf'l/  cofi  posificm  for  tithes 
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1840.       date  disallowed  the  plea;  and  by  another  order  dated 
Plowdeh     ^^^  ^^^^  ^^  November  1836,  and  made  on  a  rehearing 
V.  of  the  plea,  confirmed  his  former  judgment,  and  dis- 

missed the  petition  of  rehearing,  without  costs. 

The  Appellant,  Edmund  Plowderij  then  put  in  his 
answer  to  the  bill,  and  therein  set  forth  the  agree- 
ment, the  several  proceedings  taken  for  its  con- 
firmation, together  with  the  decree  of  the  Court  of 
Chancery,  and  the  said  Act  of  Parliament,  and  other 
matters  of  defence,  which  had  been  stated  in  his  plea; 
and  he  also  stated,  that  since  the  making  of  the  said 
agreement,  and  before  the  filing  of  the  bill,  there  had 
been  more  than  three  rectors  of  the  said  parish,  and 
more  than  sixty  years  had  elapsed,  and  he  submitted 
that  on  that  ground  also  he  was  entitled  to  the  benefit 
of  the  said  Act,  and  he  claimed  to  be  allowed  the 
benefit  thereof,  and  he  submitted  that,  if  the  Court 
should  be  of  opinion  that  the  said  lands  were  not, 
under  the  circumstances,  discharged  of  tithes,  and 
that  the  Respondent  was  not  bound  by  the  said 
agreement,  then,  as  the  agreement  was  one  entire 
agreement,  it  ought  to  be  altogether  avoided  and 
set  aside,  and  the  lands  and  other  privileges  given  to 
the  rector  in  exchange  as  aforesaid,  and  which  were 

which  hath  been  made  or  confirmed  by  the  decree  of  any  Court  pJ 
Equity  in  England,  in  a  suit  to  which  the  ordinary^  patron  ami 
incumbent  were  parties,  and  which  hath  not  since  been  set  askk, 
abandoned  or  departed  from,  shall  be^  and  the  same  is  hereby  am* 
Jirmed  and  made  valid  in  law  ;  and  that  no  modus,  exemption  or 
discharge  shall  be  deemed  to  be  within  the  provisions  of  inis  Act, 
unless  such  modus,  exemption  or  discharge  shall  be  proved  to  hoM 
existed  and  been  acted  npon  at  the  time  of  or  within  one  year  next 
before  the  passing  of  this  Act. 

3d.  Provided  always,  that  this  Act  shall  not  be  prejudicUl  or 
available  to  or  for  any  plaintiff  or  defendant  in  any  suit  or  actkm 
relative  to  any  of  the  matters  before  mentioned,  now  commenced,  et 
which  may  be  hereafter  commenced,  during  the  present  session  oj 
Parliament  or  within  one  year  from  the  end  Merco/I— ^The 
ended  on  the  17th  of  August  1832.) 
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then  held  and  enjoyed  by  the  Respondent,  ought  to        i840. 
be  restored  to  this  Appellant,  who  in  that  case  would      plowdkh 
be  entitled  to  all  the  estate  and  interest  which  the      _  »• 

X HOR  PE 

said  W.  Plowden  had  therein  previously  to  the  ex- 
change; and  he  insisted  that  the  Respondent  could 
not  have  any  decree  for  tithes  against  the  other 
Appellants  in  respect  of  the  lands  occupied  by  them 
in  the  manor  of  Aston^  until  the  Respondent  should 
have  restored  to  this  Appellant  the  lands  and  other 
privileges  which  were  then  held  and  enjoyed  by  the 
Respondent,  and  had  taken  back  the  ancient  glebe  of 
the  said  rectory,  which  this  Appellant  was  willing 
and  submitted  to  give  up  in  case  the  said  agreement 
was  avoided,  upon  having  the  said  lands  and  other 
privileges  then  enjoyed  by  the  Respondent  restored 
to  him. 

From   the  evidence  in   behalf  of  the   Appellants 

(which  proved  all  the  matters  of  defence  set  forth 
in  the  answers),  it  appeared  that  the  Respondent  was 
the  fourth  rector  of  the  parish  of  Aston  since  the 
date  of  the  agreement  (1711);  that  the  lands  and 
privileges  thereby  annexed  to  the  rectory,  and  the 
annuity  of  40  /.,  had  been  held  and  received  by  them 
successively,  without  their  making  any  claim  of 
tithes,  and  were  still  held  and  received  by  the  Re- 
spondent, except  that  in  regard  to  the  annuity  he 
reiiised  to  receive  payment  of  it  since  Mkkaelmas 
1832,  when  he  set  up  his  claim  to  the  tithes.  And 
it  also  appeared  that  the  lands  and  privileges  so 
annexed  to  the  rectory,  and  the  said  annuity,  formerly 
.exceeded  the  value  of  the  old  glebe  lands  and  tithes 
given  in  exchange  by  60/.  or  70/.  a  year,  and  were 
at  the  present  time  more  than  equivalent  to  the  tithes 
of  all  the  Appellant's  (Plowden's)  lands  in  Aston^ 
and  to  the  lands  given  to  his  ancestor  by  the  rector 
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1840.       under  tlie  agreement.     All  this  Appellant's  lands  in 
Plowdrn     ^^ion   contain  about  740  acres,   divided    into  four 
w.  farms,  occupied  by  the  otlier  Appellants. 

A  witness  on  behalf  of  the  Respondent  showed  that 
all  the  occupiers  of  land  in  the  parish,  except  the  four 
Appellants,  paid  him  compositions  in  lieu  of  tithes  for 
the  farms  and  lands  in  their  respective  occupat]Oii& 
And  it  appeared  from  a  terrier  dated  July  1711,  that 
the  then  glebe  was  a  piece  of  about  87  acres,  lyii^ 
together  in  one  part  of  the  parish,  and  about  1 6  acres 
adjoining  the  parsonage  house,  and  that  the  tithes 
were  then  all  payable  in  kind:  and  from  another 
terrier,  dated  1720,  it  appeared  that  the  lands  then 
belonging  to  the  rectory  in  consequence  of  the  new 
arrangement  exceeded  140  acres:  142  acres  was  the 
number  which  the  witnesses  for  the  Appellants  de- 
posed to. 

The  cause  was  heard  on  the  8th  of  February  1837, 
by  Mr.  Baron  AldersoUj  who,  on  the  16th  of  Fe- 
bruary ^  pronounced  his  decree  for  an  account  against 
Mattingley^  Budd^  Bliss,  and  Cawper,  with  costs,  dtf- 
missing  the  bill  as  against  the  Appellant  PlawdeHf 
without  costs  (b), 

'ihe  appeal  was  against  that  decree,  and  also 
against  the  orders  overruling  the  plea.  While  the 
appeal  was  pending  Edmund  Plowden  and  Charks 
Cowper  died  ;  and  by  an  order  of  the  House,  dated 
the  29th  oi  June  1838,  the  appeal  was  revived  in  the 
names  of  their  respective  executors.  By  another  order 
of  the  House,  dated  the  1st  of  August  1839,  JViUiam 
Henry  Francis  Plowden,  esq.,  who  on  the  death  of 
Edmund  Plowden  became  seised  as  tenant  in  tail  of  the 
said  hereditaments,  was  made  a  party  Appellant  by  his 
own  desire. 

(A)  Sec  the  case  reported,  2  Yoiuige  &  Collyer,"  421,  where  tbf 
agreement  of  1711  is  more  fully  set  out. 
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Mr.  Boteler  and  Mr.  Bethellj  for  the  Appellants : —  1 840. 
The  agreement  of  the  1st  of  March  1711,  being  a  ^^^^^ 
composition  for  tithes  confirmed  by  the  decree  of  the  ^  t». 
Court  of  Chancery  in  England^  in  a  suit  to  which 
the  ordinary,  patron  and  incumbent  were  parties, 
and  not  having  been  set  aside,  abandoned  or'  de- 
parted from,  at  the  time  of  the  passing  of  the  Act 
of  the  2d  &  3d  Will.  4,  c.  100,  was,  by  the  second 
section  of  that  Act,  confirmed  and  made  valid  in  law. 
That  Act  was  passed  on  the  9th  o^  August  1832,  and 
it  was  proved,  indeed  it  was  not  denied,  that  the  Re- 
spondent received  the  half-year's  annuity  of  40/.  at 
Michaelmas  1832;  and  therefore  the  exemption  from 
tithes  claimed  by  the  Appellants  "existed  and  was 
acted  upon  at  the  time  of,  or  within  one  year  next 
before,  the  passing  of  that  Act/*  and  must  be  deemed 
to  be  within  its  provisions.  That  Act,  according  to 
the  true  construction  of  its  third  section,  was  available 
for  every  person  entitled  to  or  claiming  any  benefit  or 
protection  under  the  same,  unless  a  suit  were  com- 
menced against  such  person  within  the  session  of 
Parliament  during  which  the  Act  was  passed,  or 
within  one  year  from  the  end  of  that  session.  The 
Act  was  therefore  available  to  the  late  Appellant,  Ed-- 
mund  Phwdeuj  for  supporting  the  composition  and 
maintaining  his  plea,  he  not  having  been  made  a 
party  to  the  Respondent's  suit  till  after  the  period 
limited  by  the  third  section  of  the  Act.  The  session 
in  which  the  Act  was  passed  ended  on  the  17th  of 
August  1832.  The  original  bill  was  filed  in  July 
1838,  which  was  in  time  as  to  the  defendants  to  that 
bill.  But  Mr.  Plowden  was  not  made  a  defendant 
until  the  bill  was  amended  in  January  1835.  Under 
these  circumstances  the  orders  overruling  Mr.  Plow- 
den^s  plea  were  clearly  erroneous. 

L  3 


150  CASES  IN  TH£  HOUSE  OF  LORDS. 

1840.  Then  as  to  the  decree,  it  is  equally  clear  that  no 

Pu>wDEii  decree  for  an  account  of  tithes  could  be  made  against 
V-  the  Appellants,  the  occupiers  of  Mr.  PlowdevC%  estate 
in  AstoTij  so  long  as  the  composition  and  agreenoent 
are  in  force,  and  they  cannot  be  set  aside  or  im- 
peached, except  in  a  suit  to  which  not  only  Mr. 
Flowdeuj  the  owner  of  the  estate  (it  appears  he  wai 
only  tenant  for  life),  but  also  the  patron  and  ordi* 
nary  of  the  church  of  Astatij  are  parties,  whereas 
the  Respondent  did  not  think  proper  to  make  tbe 
patron  and  ordinary  parties  to  his  suit.  At  the  hear- 
ing the  Respondent  dismissed  the  bill  against  Mr. 
Plowdeuy  before  entering  upon  his  case  against  the 
Appellants,  the  occupiers,  thereby  leaving  the  com- 
position and  agreement  in  full  force. 

The  Respondent  claims  the  tithes  while  he  retains 
the  lands  that  were  annexed  to  the  rectory  in  consi- 
deration of  the  exemption  of  the  rest  of  Mr.  PlawdeuB 
estate  in  Aston  from  tithes.  But  the  composition  and 
agreement  being  one  and  entire  cannot  be  rescinded 
and  set  aside  in  part ;  they  must  be  rescinded  and  set 
aside  entirely,  or  not  at  all ;  inasmuch  as  the  compo- 
sition was  not  a  mere  grant  of  the  annuity  of  40/.  in 
lieu  of  the  tithes  of  Mr.  Plowdens  estate,  but  a  grant 
of  the  lands  and  other  privileges  and  advantages  giv^ 
to  the  Rev.  John  Wilson  and  his  successors  by  the  agree- 
ment, together  with  the  annuity,  in  lieu  of  the  lands 
given  up  by  iVIr.  Wilsonf  and  the  tithes  of  the  rest  of 
Mr.  Plowden's  estate ;  and  inasmuch  as  the  lands 
allotted  to  Wilson  and  his  successors  were  alone,  with- 
out the  other  privileges  and  advantages  given  to  him 
and  them,  and  without  the  annuity  of  40/.,  of  much 
greater  value  than  the  lands  given  up  by  fVibon  and 
the  tithes  of  Plowden\  remaining  estate  in  Aston; 
and  the  lands  and  other  privileges  and  advantages 


CASES  IN  THE  HOUSE  OF  LORDS.  151 

given  to  Wilson  and  his  successors  by  the  agreement,        isio. 
must  have  increased  in  value  since  equally  in  propor-     p^oivoEN 
tion  with  the  lands  given  up  by  him  and  the  tithes  v. 

of  Plowden's  estate,  and  are  now,  with  the  annuity,  a 
full  equivalent  for  the  said  lands  given  up  by  Wihon 
and  the  tithes  of  the  estate ;  so  that  if  the  Respondent 
is  suffered  to  recover  the  tithes  of  the  estate,  and  at 
the  same  time  to  hold  and  enjoy  the  lands  and  other 
privileges  and  advantages  allotted  to  the  rectors  by  the 
agreement,  he  will  be  more  than  doubly  satisfied  for 
the  tithes  of  the  estate.  Mr.  Baron  Alderson  thought, 
when  he  pronounced  this  decree,  that  he  was  following 
the  decision  of  Lord  Northington  in  the  Attorney ^ 
general  v.  Cholmley  (c).  That  case  is  reported  dif- 
ferently in  several  books,  and  it  is  not  clear  that  it 
applies  at  all  to  this  case.  It  appears  from  the  record 
which  the  Appellants  have  procured,  that  Dr.  Blair j 
the  rector  and  plaintiff  (for  it  was  an  information  and 
bill),  offered  to  open  the  whole  agreement.  And  it 
appears  from  the  report  of  Lord  Northington^ %  judg- 
ment, both  in  Ambler  and  JSden,  from  which  latter 
the  case  is  taken  by  Ghmllamy  that  his  Lordship  ob- 
served particularly  that  the  agreement  did  not  provide 
for  the  prospective  increase  of  the  value  of  the  tithes ; 
and  these  two  material  circumstances  distinguish  that 
case  from  the  present.  And  in  that  case  the  Crown, 
the  patron  of  the  living,  was  a  party,  but  in  this  case 
the  patron  is  not  a  party. 

The  Respondent  having  been  at  the  time  of  filing 
his  bill,  and  being  at  the  present  time,  in  the  posses- 
sion and  enjoyment  of  the  lands  and  other  advantages 
given  to  Wilson  and  his  successors  by  the  agreement, 
is  not  in  a  situation  to  recover  tithes  of  Plowden^B 

(c)  2  Eden,  304;  S.  C.  Amb.  510 ;  3  Gwill.  914;  2E.Sc  Y. 
203    3  Burn's  Ec.  Law,  439;  and  7  Bro.  P.  C.  34. 
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1840.  estate,  and  therefore,  and  by  reason  of  the  Respondent 
Plowden  ^ot  having  offered,  by  his  bill  or  otherwise,  to  rescind 
the  agreement  entirely,  his  bill  ought  to  be  dismissed 
with  costs ;  or  in  case  he  is  permitted  to  retain  hk 
decree  for  tithes,  it  ought  to  be  upon  condition  of  the 
agreement  being  rescinded  entirely,  and  the  Re- 
spondent giving  up  to  Mr.  Plowden  the  lands,  and 
relinquishing  the  other  privileges  and  advantages  al- 
lotted to  the  rectors  by  the  agreement,  as  well  as 
giving  up  the  annuity  of  40/.,  and  taking  back  the 
lands  given  up  by  JVilson  to  William  Plowden ;  and 
all  proper  orders  and  directions  ought  to  be  given  by 
this  House,  or  the  Court  of  Exchequer,  for  ascer- 
taining the  lands  to  be  given  up  by  both  parties,  ma- 
tually  and  respectively,  and  for  effectuating  a  complete 
re-exchange  of  the  premises  exchanged  under  the 
agreement,  and  restoring  the  parties  respectively  to 
the  situations  in  which  those  under  whom  they  daim 
were,  previously  to  the  inclosure  of  the  common  fields 
of  AstoTij  and  to  the  making  of  the  agreement.  There 
may  now  be  much  difHculty  in  ascertaining  the 
parcels  of  land,  but  still,  without  restoring  the  two 
parties  to  the  situations  in  which  they  would  be  if  no 
composition  had  taken  place,  complete  justice  cannot 
be  done. 

The  decree  has  given  the  Respondent  the  tithes  of 
the  land  in  question,  as  against  the  Appellants,  Mat- 
tinglet/j  Budd^  Bliss,  and  Cowper^  from  the  time  rf 
the  presentation  of  the  Respondent  to  the  rectory  of 
Astouy  although  it  was  clear  that  he  had  accepted 
the  annuity  of  40/.  up  to  Michaelmas  1832,  whereby, 
even  upon  the  principle  upon  which  the  decree  was 
founded,  he  was  satisfied  for  so  much  of  the  tithes  as 
had  arisen  up  to  the  last-mentioned  period.  The 
decree  having  dismissed  the  bill  as  against  Mr.  Phw- 
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deUy  and  having  thereby  admitted  that  the  Act  2  &  3  i840. 

fVill.  4  conlirmed  the  agreement  ab  initio,  ought  to  pj^^^^^^ 

be  reversed,  and  the  bill  dismissed  against  all  the  v. 
Appellants. 

Mr.  Swanston  and  Mr.  G.  Richards^  for  the  Re- 
spondent :  —The  defendants  to  the  original  bill  in- 
sisted, in  their  answer  to  it,  that  Mr.  Plowderij  the 
landlord  of  their  farms,  ought  to  be  a  party  to  the  suit ; 
and  on  their  suggestion,  the  Respondent  made  him  a 
party  defendant  to  the  suit,  but  no  relief  was  prayed 
against  him.  The  foundation  of  the  decree  against 
the  occupiers  of  the  land  is,  that  the  Respondent, 
being  the  parson  of  the  parish,  has  a  legal  right  to 
the  tithes,  and  that  the  agreement  under  which 
exemption  is  claimed  by  them  is  a  nullity  under  the 
Act  13th  Eiiz.  c.  10,  s.  3.  The  recent  Act,  therefore, 
which  was  pleaded  by  Mr.  Plowden^  cannot  confirm 
the  agreement,  because  there  was  no  valid  agreement 
in  existence  at  the  time.  The  alleged  agreement  was 
null  and  void  on  the  authority  of  the  case  of  the  Attor^ 
ney-general  v.  Cholmley,  in  which  this  House,  on  ap- 
peal (d),  affirmed  the  judgment  of  Lord  Northington. 

This  House  will  not  allow  an  equitable  claim  to  be 
set  up  as  a  defence  to  a  legal  right,  if  the  legal  right 
is  clearly  made  out.  The  equity  set  up  by  the  Ap- 
pellants is,  that  the  Respondent's  predecessors  in  the 
rectory  took  benefits  from  the  agreement,  which  if 
the  Respondent  abandons,  he  ought  to  restore  the 
equivalent  which  they  say  he  holds.  The  short 
answer  to  that  is,  that  it  is  no  defence  to  this  suit ; 
the  Appellants  might  have  filed  a  bill  against  the 
Respondent  to  establish  their   equity.^-[The  Lord 

(rf)  7  Bro.  P.  C.  34. 
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1840.  Chancellor:  Up  to  1833  the  Respondent  was  in  pos* 
jplowden  session  of  all  the  benefits  and  privileges  granted  to 
V.  and  taken  by  his  predecessors  in  lieu  of  tithes,  by  die 
agreement :  nothing  was  due  to  him  up  to  that 
period.] — The  Respondent  says  the  agreement  was 
void  :  he  received  the  stipend  up  to  Michaelmas  1 882, 
in  ignorance  of  his  rights ;  and  although  he  continued 
in  possession  of  the  lands  given  to  the  church  by  the 
exchange,  it  was  competent  for  him  at  the  same  time 
to  claim  his  legal  right.  If  it  is  possible  to  restore 
the  Appellants  to  the  position  in  which  they  would 
stand  if  do  agreement  had  been  entered  into,  let 
them  be  so  restored  by  a  bill  in  a  Court  of  Equity; 
but  if  it  is  now  impossible  so  to  restore  them, 
let  not  the  fault  be  imputed  to  the  Respondent, 
or  his  legal  right  be  embarrassed  by  any  alleged 
equity  of  the  Appellants. 

The  frame  of  the  suit  in  the  Attorney-general  r. 
Cholmlet/j  was  the  most  favourable  to  the  Appellants: 
it  went  to  rescind  the  agreement,  and  then  for  con- 
sequential damages.  The  frame  of  the  bill  in  the 
present  case  is  different,  and  the  agreement  cannot 
be  set  aside  on  it.  In  Cartwright  v.  Colton  (e),  the 
course  adopted  in  this  case  was  pursued.  The  case 
of  the  Attorney -general  v.  Cholmley  has  never  been 
questioned,  but  referred  to  with  approbation  by  Sir 
Thomas  Plumer  in  the  Attorney-general  v.  fVarren(J)^ 
and  by  Lord  JSldon  in  O'Connor  v.  Cook  (g). 

Supposing  this  agreement  was  not  absolutely  void 
before  the  passing  of  the  Act  2  &  3  Will.  4,  c.  1 00,  the 
Respondent  submits  that  it  was  not  protected  by  that 
Act,  inasmuch  as  the  agreement  was  abandoned  by 
the  notice  of  demand  of  tithes,  and  the  suit  was 
instituted  within  the  time  limited  by  the  3d  section, 

(e)  4  Wood,  88.  (/)  2  Swans.  311.  (g)  %  Vet.  537. 
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which  excluded  the  operation  of  the  Act  from  suits       isio. 
commenced  at  the  time  of  its  passing,  or  within  one     pi^wuek 
year  from  the  end  of  that  session,  that  is,  from  the  v. 

17th  oi  August  1832.  The  construction  put  on  the 
2d  and  3d  sections  in  a  case  at  law  is,  that  parties 
shall  not  be  entitled  to  raise  the  question  of  the  vali- 
dity of  a  tithe  composition  when  confirmed  in  the 
manner  mentioned  in  the  2d  section,  unless  they  com- 
mence their  action  or  suit  within  the  time  limited  by 
^he  3d  section  (A).  The  bill  against  the  occupiers  hav- 
ing been  filed  within  the  year,  and  the  original  and 
amended  bill  forming  but  one  record  and  one  suit, 
the  whole  suit  was  commenced  within  the  year. — 
[The  Lord  Chancellor :  Suppose  Mr.  Plowden  was  an 
occupier,  or  suppose  that,  in  consequence  of  a  com- 
position, he  was  entitled  to  tithes  himself,  would  the 
suit  as  against  him  (who  in  the  supposed  case  would 
be  a  necessary  party)  be  within  the  time  limited  by 
the  third  section  ?] — The  suit  against  the  occupiers 
having  been  commenced  in  time,  the  lands  occupied 
by  them  are  not  exempt  by  force  of  the  Act,  and  the 
Act,  therefore,  presents  no  obstacle  to  the  Respondent's 
suit  to  obtain  the  benefit  of  his  legal  right,  and  the 
plea  of  that  statute  was  properly  overruled. 

There  are  other  objections  to  the  appeal ;  more 
however  in  point  of  form  than  of  merits.  The  bill  hav- 
ing ))een  dismissed  by  the  decree  at  the  hearing  as 
against  Mr.  Plowden,  and  dismissed  without  costs,  he 
ought  not  to  be  joined  in  the  appeal  against  that 
decree  ;  nor  was  it  material  for  him  to  appeal  against 
the  order  overruling  his  plea ;  nor  does  it  make  any 
difference  to  him  whether  these  orders  are  afiirmed 
or  reversed,  inasmuch  as,  after  the  dismissal  of 
the  bill   against  him,  it  was  of  no  consequence  to 

(A)  Per  Lord  Abinger^  in  Thorpe  v.  MaUingley,  5  M.  &  W.  302. 
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1840.  him  what  became  of  the  plea,  having  obtained  by 
Plowdev  the  decree  the  full  benefit  of  his  plea.  The  plea 
haying  been  put  in  by  Mr.  Plawden  alone,  the  order 
overculing  it  did  not  in  any  way  affect  the  other 
Appellants ;  they  ought  not,  therefore,  to  be  joined  in 
an  appeal  against  any  order  disposing  of  the  plea. 
The  Respondent  never  desired  to  make  Mr.  Plauh 
den  a  party  to  the  suit,  and  nothing  was  therel^ 
prayed  against  him.  The  other  defendants,  by  their 
answer,  alleging  that  he  had  an  interest,  insisted  on 
his  being  made  a  party;  and  therefore  the  irregu- 
larity of  joining  him  in  the  appeal  against  the  de- 
cree cannot  be  justified  by  his  being  made  a  joint 
defendant  There  was  a  precedent  in  the  case  of 
Hughes  V.  Davies  (i),  for  making  him  a  defendant 
Under  these  circumstances  the  Court  below,  if  appealed 
to,  would  not  revive  the  cause  against  Mr.  Plowden's 
executors,  although  the  appeal  has  been  revived  in 
their  name  by  order  of  this  House. — [The  Lord  ChoMr 
cellar :  The  decree  leaves  the  Respondent  in  posses- 
sion of  the  lands  annexed  to  the  rectory  by  the  com- 
position, while  it  decrees  him  an  account  and  satis- 
faction of  the  tithes.  Is  not  Mr.  Plowden  the  owner 
of  the  lands  affected  by  the  decree  ?] — The  Respon- 
dent has  always  treated  the  composition  as  a  nullity, 
as  an  invalid  modus,  and  proceeded  on  his  l^al 
rights. — [The  Lord  Chancellor :  However  invalid  it 
may  be  as  a  modus,  the  rector  surely  cannot,  while 
he  acts  on  it  by  retaining  the  equivalent  for  the  tithes, 
claim  the  tithes  also.] — As  to  future  tithes,  the  agree- 
ment cannot  avail ;  the  account  is  to  be  taken  only 
from  the  last  payment  of  the  composition :  the  decree 
leaves  it  to  the  Master  to  consider  from  what  time  the 
account  is  to  be  taken. 

(t)  5  Sim.  331. 
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Mt.  Boteler^  in  reply: — ^The  Appellants  (the  occu- 
piers) properly  insisted  that  their  landlord  should  be 
made  a  party ;  and  not  only  the  landlord,  but  the  pre- 
sent patrons  of  the  rectory  (^St.  John's  CoUege)^  to 
whom  JV.  Plowden  sold  the  advowson,  ought  also  to 
be  parties  to  the  suit.  As  the  Respondent  joined  all 
the  Appellants  as  defendants,  why  should  they  not  be 
joined  as  Appellants,  and  thereby  save  the  expense  of 
two  appeals,  one  by  Mr.  Plowden  against  the  orders 
overruling  the  plea,  and  the  other  against  the  decree  ? 
The  decree  gives  an  account  for  tithes  for  a  time  during 
which  the  rector  was  receiving  the  equivalent.  The 
rector  was  not  entitled  to  any  account  until  he  first 
gave  back  the  lands  and  other  advantages  received  by 
the  rector  from  the  composition.  It  would  be  con- 
trary to  all  principles  of  equity  to  allow  him  to  hold 
the  equivalent  for  the  value  of  the  tithes,  and  to  give 
him  an  account  of  the  tithes  in  kind  at  the  same  tim  e 
Cartwright  v.  Colton  had  no  application  to  this  case. 

The  Lord  Chancellor  :  If  the  decree  was  condi- 
tional on  restoring  the  benefits  derived  from  the  agree- 
ment of  1711,  you  would  not  object  to  pay  the  tithes  ? 

Mr.  Boteler  and  Mr.  Swanston  said  they  would 
agree  to  take  a  decree  in  the  terms  proposed  by  his 
Lordship,  but  they  feared  the  difliculty  of  now  iden- 
tifying the  lands  given  in  the  exchange  in  1711  would 
be  insuperable. 

The  Lord  Chancellor  said  he  would  give  thera  a  few 
days  to  consider  that  matter,  and  he  would  in  the  mean 
time  look  into  the  case. 


1840. 
Plowden 

TUORPE. 


The  Lord  Chancellor : — I  shall  abstain,  in  the  ab-    February  3, 
sence  of  the  noble  and  learned  Lord  iLord  Brougham) 
who  was  present  during  the  arguraont  of  this  case, 
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1840.       from  asking  your  Lordships  to  come  to  any  final  deci- 

Plowdew     ^^^^  upon  it ;  but,  the  parties  being  in  attendance,  it 

^-  may  be  as  well  that  I  should  state  the  views  which  I 

take  of  the  case,  on  a  consideration  of  the  arguments. 

The  question  arose  upon  a  decision  of  the  Court  of 
Exchequer,  by  which  a  decree  was  made,  directing  an 
account  of  tithes,  generally,  against  certain  persons 
who  were  occupiers  of  lands  within  the  parish  of 
Astonle-Walls.  Mr.  Piawden,  who  was  tenant  for 
life  and  landlord  of  the  lands  in  question,  had  been 
made  a  party  to  the  suit ;  but  he  having  pleaded,  and 
his  plea  being  overruled,  he  answered,  and  at  the 
hearing  the  bill  was  dismissed  against  him.  The  de- 
cree, therefore,  according  to  the  proceedings  as  they 
stand,  was  an  ordinary  decree  for  tithes  against  the 
occupiers  of  the  lands. 

The  Bill  was  filed  on  the  16th  of  July  1833,  and 
to  the  Bill  as  originally  filed  there  were  no  parties 
defendants  except  the  occupiers  of  lands.  On  the 
12th  of  December  1833,  those  occupiers  put  in  their 
answer,  and  stated  (what  was  afterwards  proved,  and 
which  constitutes  the  question  in  the  cause)  that  in 
the  year  1711  an  arrangement  had  been  entered  into 
between  a  Mr.  Plowden,  who  was  then  the  owner  of 
the  fee  in  these  lands,  with  the  then  rector  of  the 
parish,  by  which  certain  lands,  the  property  of  Mr. 
Plowderiy  were  conveyed  for  the  benefit  of  the  church, 
and  certain  glebe  lands  belonging  to  the  church  were 
assigned  to  Mr.  Plowden,  and  other  lands  belonging 
to  him  in  the  parish  were  to  be  held  for  the  future 
tithe-free.  It  appears  that  this  arrangement  was 
submitted  to  the  bishop  of  the  diocese,  and  that  after 
an  investigation  as  to  the  terms  of  that  arrangement 
it  was  sanctioned  by  the  bishop ;  and  it  appears  also 
that  it  afterwards  became  the  subject  of  a  suit  in  the 
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Court  of  Chancery,  to  which  the  patron,  ordinary,  i840. 
proprietor  and  rector  were  parties,  and  that  the  suit  ^""^^ 
ended  in  a  decree  establishing  the  arrangement.  _  v. 

My  Lords,  it  appears  (and  I  now  state  what  was 
proved  on  the  investigation  which  took  place  before 
the  commissioners  appointed  by  the  bishop)  that  the 
glebe  lands  taken  by  Mr.  Plowden  were  of  the  value 
of  40  /.  a  year,  and  that  the  tithes  were  of  the  value 
66/.  a  year;  that  the  lands  given  by  Mr.  Plowden  to 
the  church  were  of  the  value  of  130/.  a-year,  and 
that  there  was,  in  addition  to  those  lands  so  given  to 
the  church,  a  rentcharge  of  40  /.  a  year  upon  the 
other  property  belonging  to  Mr.^  Plowden  in  the 
parish.  It  appears  that  from  that  time  down  to  the 
time  when  this  bill  was  filed,  or,  at  all  events,  until 

• 

very  shortly  preceding  the  time  when  it  was  filed,  all 
parties  acted  upon  the  faith  of  that  agreement.  It  ap- 
pears also  that  the  present  incumbent,  the  Respondent, 
was  instituted  to  this  living  in  the  year  1831,  and 
that  he  received  the  rentcharge  of  40  /.  a  year,  in- 
cluding the  payment  to  Michaelmas  1832.  It  was 
proved  by  two  witnesses  that  he  had  at  all  times 
remained  in  possession  of  the  lands,  and  that  at  the 
time  the  depositions  were  taken  he  was  in  actual 
possession  of  those  lands,  which  had  by  Mr.  Plowden 
been  devoted  to  the  church,  in  exchange  for  the 
advantages  he  derived  under  the  agreement  in  respect 
of  his  estate.  Now,  on  looking  to  the  agreement, 
which,  it  is  very  material,  should  be  accurately  ex- 
amined and  compared  with  the  evidence  before  the 
commissioners  appointed  by  the  bishop,  it  appears 
that  inasmuch  as  the  value  of  the  tithes  released 
exceeded  the  40/.  per  annum  rentcharge,  and  the 
value  of  the  lands  given  by  Mr.  Plowden  exceeded  the 
value  of  the  glebe  lands  taken,  by  a  sum  equal  or  very 
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1840.  nearly  equal  to  90  L  a-year — if  the  40  /•  a  year  had 
Plowden  heen  in  lieu  of  the  tithes  it  would  have  been  an  in- 
adequate compensation  for  them,  even  according  to 
their  then  existing  value,  the  tithes  being  nearly 
60  /.  a  year  and  tlie  rent-charge  only  40  L — if  the 
lands  were  to  be  changed  for  the  glebe  lands  it  woald 
appear  that  that  would  not  be  the  contract,  inasmuch 
as  the  glebe  lands  were  of  the  value  of  76  /.  a  year, 
and  the  lands  granted  to  the  rector  by  Mr.  Plawdai 
were  of  the  value  of  1 30  /.  a  year.  It  is  quite  clear 
therefore  that  some  part  of  the  lands  granted  by  Mr. 
Plowden  to  the  rector,  were  in  consideration  of  the 
discharge  of  his  other  lands  from  tithe.  It  is  most 
important  to  keep  that  fact  in  view  when  your  Lord- 
ships come  to  consider  how  far  the  authority  which 
has  been  the  guide  of  the  Court  below  upon  this  sub- 
ject can  be  considered  as  applicable  to  this  case. 

We  find  that  the  present  rector,  succeeding  to  the 
rectory,  found  this  agreement  in  operation, — not  bind- 
ing, as  contended  and  truly  contended,  because  the 
statute  (k)  prevented  parties,  notwithstanding  all  the 
solemnities  which  had  accompanied  such  a  contract, 
from  giving  effect  to  a  discharge  from  tithes  by  an 
agreement  which  had  been  thus  entered  into, — ^but  it 
is  perfectly  certain  that  even  if  there  had  been  an  or- 
dinary composition,  the  party  succeeding  to  a  rectory, 
acting  on  a  composition  made  during  the  time  of  bis 
predecessor,  although  he  may  have  had  the  polnrer  to 
get  rid  of  it,  must  be  considered  as  soTar^ecoming  a 
party  to  that  arrangement  that  he  cannot,  asja  matter 
of  course  and  at  once,  treat  those  with  whom^the  con- 
tract was  subsisting  as  if  no  such  agreement  had  been 
made  ;  but  at  all  events  he  cannot  do  this, — he  cannot 

(k)  13  Eliz.  c.  10,  8.  3. 
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claim  a  compensation  for  the  discharge  of  tithes,  and        i840. 
come  into  a  Court  of  Equity  to  ask  for  payment  of     plo^dbj, 
those  tithes.     Now  it  appears  that  the  rector  received  »• 

'  TliORPB 

the  40  L  till  Michaelmas  1832,  and  that  he  still  holds 
tlie  lands ;  that  he  gave  no  notice  of  any  kind  till  June 
1833,  and  that  in  the  month  of  July  following  he 
filed  his  bill.  In  the  case  of  Hewitt  v.  Adams  (Z), 
this  House  dismissed  a  bill  for  want  of  proper  notice 
to  determine  a  composition,  although  the  defendants 
disputed  the  rector's  right  to  end  the  composition, 
and  that  case  Lord  Thurlow  considered  as  a  binding 
authority  in  a  case  in  which  the  defendants  had  set 
up  a  moduSj  which  was  the  case  of  Bishop  v.  Chiches- 
ter (m).  In  this  case  there  is  no  question  about  deter- 
mining a  composition,  which,  though  voidable  against 
successors,  may  be  adopted  and  become  binding  upon 
them  till  avoided,  because  the  rector  in  this  case  is 
still  in  possession  of  the  lands  given  in  lieu  of  the 
tithes.  It  is  said  that  the  Master  in  taking  the  account, 
has  not  gone  beyond  Michaelmas  1832,  when  the  last 
payment  of  the  rent-charge  was  received.  But  why 
is  the  receipt  of  the  rent-charge  to  stop  the  account, 
if  the  possession  of  the  lands  is  not  to  defeat  the  . 
plaintiff's  title  to  it  ?  While  the  plaintiff  retains  the 
substitute  for  the  tithes,  he  cannot  claim  the  tithes ; 
therefore  there  was  nothing  due  when  the  bill  was 
filed. 

There  is,  however,  a  distinct  ground  of  defence 
growing  out  of  this  state  of  things ;  the  plaintiff  holds 
the  lands  given  in  exchange  for  the  tithes  by  the  con- 
veyance of  1711,  and  this  decree  gives  to  the  plaintiff 
the  tithes  out  of  the  lands  agreed  to  be  discharged, 
but  leaves  him  in  possession  of  the  lands  given  to  him 

(0  7  Bro,  P.  Cm.  64,  (m)  2  Bro.  C.  C.  160. 
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1840.  as  the  consideration  of  the  discharge.  Equity  thus 
p^7^»DEN  P^^  ^^  assistance  to  work  the  great  injustice  of 
restoring  to  the  plaintiff  the  thing  sold,  without  re* 
quiring  repayment  of  the  consideration.  This  is  con- 
trary to  one  of  the  first  principles  of  equity,  "  that  he 
who  seeks  equity  must  do  equity."  It  was  said  indeed 
that  in  suits  for  tithes  a  Court  of  Equity  only  gives 
effect  to  a  legal  title,  and  that  this  principle  therdbre 
does  not  apply  to  this  case.  It  is  quite  immateriil 
what  is  the  nature  of  the  demand  ;  it  is  the  exercise 
of  its  jurisdiction  which  the  Court  withliolds,  unless 
the  party  seeking  its  exercise  will  do  what  the  Court 
thinks  just.  I  had  occasion  lately,  in  the  case  of 
Sturgis  v.  Champneys  (n),  in  the  Court  of  Chancery, 
to  review  the  authorities  upon  this  subject,  and  tUu 
was  the  principle  upon  which  I  acted.  I  think  it 
impossible,  therefore,  to  give  to  the  plaintiff  any 
assistance  in  equity,  without  seeing  justice  done  to 
the  other  parties  to  the  agreement  of  1711.  If  that 
were  possible  in  this  suit,  and  if  there  were  no  other 
fatal  objections  to  it,  the  question  would  be,  what 
such  justice  reciuired  ?  The  agreement  was,  to  ^ve 
up  tlie  land  in  fee,  and  discharge  for  ever  Mr.  P/oin 
devLS  other  lands  from  tithes.  The  late  defendant, 
Mr.  Plowdeuj  was  only  tenant  for  life ;  but  if  the 
lands  given  to  the  rector  are  to  be  restored  to  Mr. 
Plowdens  estate,  and  the  ancient  glebe  taken  out  of 
that  estate  and  restored  to  the  rectory,  it  is  obvious 
that  the  owner  of  the  inheritance  must  be  a  party  to 
that  proceeding,  but  there  was  no  such  person  be- 
fore the  Court  at  the  hearing.  Although  the  tenant 
in  tail  has,  in  what  right  does  not  very  well  appear, 
raised  this  appeal,  we   must,  however,  look  at  the 

(n)  MS.,  and  see  4  Mjl.  A  Craig. 
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case  as  it  existed  at  the  hearing;  this  could  not  be        isio. 
cured   by  adding  him  as  a  party,  because  the  bill     ^^ 
makes  no  ease,  and  asks  no  relief  for  the  purpose  of     ^  v. 
raising  any  such  equity. 

It  has  been  supposed,  however,  that  there  is  autho- 
rity to  support  this  decree,  however  opposed  it  may 
be  to  those  well-known  principles  of  equity  to  which 
I  have  adverted  ;  and  that  authority  is  the  case  of  the 
Attorney-general  v.  Cholmley.  From  the  report  of 
that  case  in  2  Eden,  304,  it  appears  that  the  owner 
of  the  land,  as  well  as  the  patron  and  ordinary,  were 
parties,  and  Lord  Northington  proceeded  upon  this, 
that  by  the  agreement  the  land  given  to  the  rector 
was  an  exchange  for  the  glebe,  and  the  money  pay- 
ment was  in  lieu  of  the  tithes  ;  and  that  the  contracts, 
though  contained  in  one  agreement,  were  distinct. 
That  decree,  therefore,  did  not,  as  this  does,  give  the 
rector  the  tithes,  and  leave  him  in  possession  of  what 
had  been  given  to  the  rectory  for  the  purchase  of 
them.  It  is  clear  that  if  this  had  been  so,  and  he 
had  not  had  the  power  of  restoring  the  parties  to  the 
situation  in  which  they  would  have  stood  if  no  such 
agreement  had  been  entered  into,  he  would  not  have 
made  the  decree  for  the  payment  of  the  tithes.  The 
observation  he  makes  at  the  close  of  his  judgment 
is  well  worthy  of  remark ;  he  says,  "  If  the  parties 
had  made  an  allowance  for  the  future  improved  value 
of  the  tithes,  they  would  have  stood  on  a  different 
footing,  and  I  should  not  have  been  inclined  to  re- 
lieve :  they  then  would  have  been  purchasers  for  a 
valuable  consideration,  by  allowing  for  the  future  im- 
provements. The  equity  of  this  Court  would  have 
been  suspended,  by  setting  up  equity  against  equity, 
and  I  should  have  left  the  rector  to  his  remedy  at 
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1940.       kw  (o)."    This  does  not  appear  to  me  to  be  inconsist- 
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PiowDBir  ^^^  "sifiih  the  opinion  he  had  before  expressed,  that  the 
agreement  was  void ;  he  only  means  that  eqaity 
would  have  interfered,  and  he  obviously  alludes  to 
tlie  maxim  used  by  tlie  defendant's  counsel  in  that 
case,  ecclesia  meliorarij  non  deteriarari,  potest  (p),  and 
which  he  had  before  answered,  by  stating  diat  the 
agreement  in  question  was  unequal  and  injurious  to 
the  church,  in  not  providing  for  the  improved  value 
of  the  tithes.  In  this  case  that  is  provided  for ;  the 
land  given  to  the  church  greatly  exceeding  the  valae 
of  the  glebe  land  and  of  the  tithes  given  up  by  it 
To  rescind  the  agreement  altogether,  if  practicable, 
would  be  highly  injurious  to  the  church  ;  to  decree 
payment  of  the  tithes  without  doing  so,  would  be 
most  unjust  to  the  other  parties  to  it. 

The  view  I  have  taken  upon  this  part  of  the  caw 
makes  it  unnecessary  to  observe  on  the  constmctioi 
put  on  the  2d  &  3d  WilL  4,  c.  100.  Had  it  been  neces- 
sary to  decide  that  question,  I  should  have  found  mudi 
difficulty  in  concurring  in  an  opinion  (g)  that  a  de* 
fendant,  against  whom  no  proceedings  were  instituted 
until  January  1836,  could  not  claim  the  benefit  of  the 
third  section,  because  the  suit  to  which  he  was  made 
a  defendant  by  amendment  had  been  commenced 
against  others  within  the  prescribed  time. 

These  opinions  I  have  formed  on  considering  the 
printed  papers  and  attending  to  the  argument  at 
the  bar;  and  after  I  shall  have  communicated  with  the 
noble  and  learned  Lord  who  was  present  during  the 
discussion,  1  shall  move  the  judgment  of  the  House 
on  this  case.  If  that  noble  and  learned  Lord  concurs 
in  the  opinions  I  have  now  expressed,  the  motion  I 

{o)  2  Eden,  318.  {p)  Id.  313.  {q)  2  Y.  £c  C.  238. 
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shall  submit  to  the  House  will  be  to  vary  the  decree        i840. 
by  dismissing  the  bill,  with  costs.  ' — ^ — ' 

The  Lord  Chancellor : —Since   I  hinted   to   your      ^  ^' 

J  TUORPE. 

Lordships  the  opinion  I  had  formed  on  this  case,  I  -"*• 
have  had  an  opportunity  of  communicating  with  the  *  "*^^ 
noble  and  learned  Lord  who  also  attended  the  hear- 
ing, and  I  have  from  him  authority  for  stating  that  he 
entirely  concurs  in  the  opinions  I  expressed.  The 
course  which  I  propose  to  your  Lordships  to  take 
will  not  entirely  exhaust  the  case,  inasmuch  as  the 
appeal  embraces  not  only  the  final  decree,  but  also 
the  order  made  by  the  Court  of  Exchequer  upon  the 
plea  put  in  by  Mr.  Plowden.  But  I  apprehend,  if 
your  Lordships  agree  in  the  opinion  which  I  have 
suggested,  namely,  that  the  bill  should  be  dismissed, 
you  will  not  be  called  upon  to  give  any  opinion  upon 
that  plea,  inasmuch  as  the  object  of  the  party  appellant 
will  be  obtained  as  to  all  the  substantial  parts  of  the 
case.  The  utmost  possible  question  which  can  be  in* 
volved  in  the  plea  is  a  question  of  costs  of  the  smallest 
amount;  for  whatever  opinion  you  might  form  on  the 
plea,  which  involves  considerable  difficulty  on  the 
construction  of  the  Act  of  Parliament,  your  Lordships 
will  doubtless  think,  in  differing  from  the  opinion 
of  the  Court  of  Exchequer,  that  that  plea,  if  allowed^ 
ought  to  be  allowed  without  costs. 

Ordered  and  adjudged ^  that  so  much  of  the  said  decree  as  directs 
that  it  he  referred  to  the  Master  to  take  an  account  of  what  was 
dae  to  the  Respondent  from  the  Appellants  (the  occupiers)  for  the 
•ingle  value  of  tithes,  ^c,  and  to  tax  the  Respondent's  costs  as 
against  the  said  Appellants,  he  reversed  ;  and  that  it  be  directed 
that  the  Respondent's  bill  be  dismissed  against  the  said  Appellants, 
with  costs ;  and  that  so  much  of  the  said  decree  as  directed  the  Ue« 
gpondent's  bill  to  be  dismissed  against  the  Appellant  E*  Plowden, 
without  costs,  be  varied  by  directing  that  said  bill  be  dismissed 
against  him,  with  costtf. — (72  Lords*  Journ.  for  1840,  p.  37.) 
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Partners  in  a  licensed  distillery,  convicted  of  a  breach  of  the 
revenue  laws,  consented  to  a  mitigated  penalty ;  afiter  payment  of 
which,  one  of  them  brought  an  action  against  the  others  for  indem- 
nity, on  the  ground  that  he  was  innocent  of  their  illicit  acts.  The 
defenders  pleaded  in  defence  that,  as  all  were  involved  in  the 
delict,  no  one  could  claim  indemnity  or  contribntion  from  the 
others.  The  Court  gave  no  judgment  on  that  defence,  but  sent 
the  cause  to  trial  by  a  jury  ;  the  Judge*s  opinion  was  not  taken  on 
it  at  the  trial,  nor  were  exceptions  tendered.  The  jury  found  a  ver* 
diet  that  the  defenders  were  indebted  to  the  pursuer  for  the  som 
paid  by  him  towards  the  penalty.  The  Court  being  afterwardi 
moved,  upon  notice  *'  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  granted,"  refused  '<  a  role 
to  show  cause  why  the  verdict  should  not  be  set  aside,"  and  sub* 
sequently  made  orders  applying  the  verdict,  and  decreeing  against 
the  defenders  for  payment  by  them  jointly  and  severally,  to  the 
pursuer,  of  ''  the  sum  found  by  the  verdict,  with  interest,  as 
libelled."— 

Held,  that  the  order  refusing  to  set  aside  the  verdict  and  g^rant  a 
new  trial  was  not,  but  that  the  orders  applying  the  verdict  were, 
subject  to  appeal  to  the  House  of  Lords.     {Vide  infrUy  p.  178.) 

Semblef  that  the  partner  who  was  not  a  participator  in  the  delict 
was  legally  entitled  to  indemnity  from  those  who  were,  although 
he  consented  to  the  penalty.  {Infra,  p.  182.)— -But  Held,  that 
the  Appellant,  by  having  omitted  all  opportunities  of  taking  a 
decision  on  the  legal  question  in  the  Court  below,  and  being  un- 
able to  appeal  against  the  verdict,  was  precluded  from  having  a 
decision  on  that  question  from  this  House.     (Jnfra,  p.  184.) 

The  summons  in  the  action  having  claimed  a  certain  sum  from  the 
defenders,  Join ^/^  and  severally ;  and  the  verdict  having  found 
them  simply  indebted  in  a  different  sum  ''  as  libelled :"  Held, 
that  there  is  no  inconsistency  between  that  verdict  and  the  judg- 
ment decreeing  against  the  defenders,  jointly  and  severally^  for 
payment  of  the  sum  so  found,  **  as  libelled."     (p.  186.) 

Where  an  appellant  has  succeeded  in  dismissing  a  petition  against 
the  competency  of  his  appeal,  and  the  appeal  is  afterwards  die* 
missed  with  costs,  on  the  hearing  on  the  merits,  those  costs  do 
not  include  the  costs  of  discussing  the  question  of  competencj, 
unless  the  consideration  of  them  has  been  reserved. 


I  HIS  was   an   appeal  against   interlocutors   of  the 
Court  of  Session   in    Scotlandy   pronounced   in   an 
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action  raised  there  by  the  Respondent  against  the 
Appellant  and  other  persons  of  the  names  of  M' Andrew 
and  Hunter.     All  the  parties  except  Hunter  were 
partners  in  a  licensed  distillery  at  JEasdale,  in  Argyle- 
shire^  from  the  beginning  of  the  year  1820  to  the 
end  of  1822,  when  the  partnership  was  dissolved. 
Hunter  had  been  their  operative  distiller.      The  part- 
nership concern  was  in   six   shares,  of  which   the 
Appellant  had  two,  the  Respondent  two,  and  the  two 
Hf* Andrews  one  each.     The  Respondent  resided  about 
forty  miles  from  the  distillery,  and  left  that  business 
to   be   managed   by   the   other    partners,  the    chief 
management  devolving  on  the  Appellant,  who  resided 
on  the  spot.     These  partners  and  their  operatives,  in 
the  course  of  carrying  on  the  business,  committed  a 
breach  of  the  revenue  laws  by  purchasing  quantities 
of  illicit  whiskey,  which  they  mixed  with  the  spirits 
produced  at  the  distillery.     The  result  was  that,  on 
information  given  to  the  Excise-office  by  Hunter^  who 
quarrelled  with  his  employers,  proceedings  were  taken 
in  the  Exchequer  in  Scotland  against  the  whale  com- 
pany, for  penalties  amounting  to  10,500  /.     The  course 
of  proceeding  there  is  the  same  as  in  the  Exchequer 
in  England.     All  the  partners  joined  in  dtifcnce,  put  in 
a  plea  of  not  guilty,  and  tendered  evidence  at  the 
trial,  which  took  place  in  December  1823,  and  ended 
in  a  verdict  of  conviction  against  them  all  for  the  full 
amount  of  the  penalties.      They  afterwards  memo- 
rialized the  officers  of  the  Crown,  and  succeeded  in 
getting  the  penalties  mitigated  to  3,000/.     To  this 
latter  proceeding  the  Appellant  anil  Respondent  were 
the  active  parties.     Writs  of  extent  were  issued,  a!id 
the  sum  of  3,000/.  was  levied,  partly  out  of  the  pro- 
ceeds of  the  partnership  property,  partly  from  the 
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1837.       property  of  the  M^ Andrews^  and  the  residue  from  the 

cI^pI^l     Respondent. 

V-  In  April  1827,  the  Respondent  instituted  the  acticm 

in  which  this  appeal  has  been  taken,  against  the 
defendants  before  mentioned,  averring  his  own  igno- 
rance and  their  knowledge  of  the  illicit  practices 
carried  on  at  the  distillery,  and  concluding  for  a  total 
indemnity  at  their  hands  in  respect  of  the  said  miti- 
gated penalty,  and  for  payment  to  him  of  what  he 
had  been  obliged  to  pay  to  the  Crown,  namely,  the 
balance  of  the  penalty  after  deducting  what  was 
recovered  under  the  levies  on  the  distillery  effects 
and  from  the  other  partners.  The  balance  so  claimed 
to  be  due  to  the  Respondent  from  the  defenders  con- 
jointly and  severally  amounted  to  1,171  /.  fSs.  1  ef.,  widi 
interest  from  March  1827. 

Defences  were  given  in  by  the  several  defenders, 
and  a  record  was  made  up  on  revised  condescendence 
and  answers,  with  relative  notes  of  pleas  for  each 
party.  The  Appellant's  defence  and  pleas  were  that 
the  action  was  in  itself  unfounded,  ^'  Firsts  because  it 
arises  out  of  an  illegal  transaction,  and  therefore  the 
pursuer  is  not  entitled  to  maintain  an  action  for  pay- 
ment of  the  penalty  awarded  against  him»  with  bis 
own  consent,  by  the  Court  of  Exchequer ;  more  espe- 
cially as  he  was  aware  of  the  illegal  proceedings  on 
behalf  of  the  servant  of  the  company,  before  any 
seizure  of  the  company's  effects  was  made  by  the 
Cro¥m :  Secandlj/j  even  if  the  pursuer  can  maintain 
the  action  at  all,  the  defender  denies  that  he  is  con- 
junctly or  severally  liable  in  the  sum  pursued  for, 
or  that  the  pursuer  paid  the  whole  amount  of  penalty 
and  expenses  as  alleged  in  his  summons." 

The  pleas  entered  for  the  survivor  of  the  M^Andrem 
were  in  substance  the  same  as  the  Appellant's.     Hun* 
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ler's  defence  was  that  Ke  was  a  servant  acting  under        i837. 
orders  of  his  employers,  and  that  he  had  received  part    Caiipbeill 
of  the  penalty  from  the  officers  of  the  Crown.  ^    »• 

*  "^  ,  ,  Campbell. 

Although  the  defences  raised  the  question  of  rele- 
vancy of  the  action,  none  of  the  parties  applied  to  the 
Court  to  dispose  of  that  question  previously  to  the 
trial  of  the  following  issues,  which  were  approved  by 
the  Lord  Ordinary  : — 

^^  It  being  admitted  that  the  pursuer,  and  the  de- 
fenders, Alexander  Campbell  and  Donald  M^Andrew^ 
and  tlie  late  John  M^ Andrew ^  were  partners  of  a  com- 
pany for  the  purpose  of  distilling  spirits  at  JEasdale^ 
and  that  the  defender,  Robert  Hunter^  was  brewer  or 
distiller  to  the  said  company;  and  that  on  the  17th 
day  oi  December  1823,  the  said  company  were  found 
liable  in  a  penalty  of  3000  /.,  as  being  guilty  of  contra- 
vening the  revenue  laws : — 

"  Whether  the  defenders,  or  any  of  them,  were 
guilty  of  the  said  contravention  of  the  said  laws, 
whereby  the  said  company  were  subjected  in  the  said 
penalty,  and  obliged  to  pay  certain  expenses  ?  And 
whether  the  defenders,  or  any  of  them,  are  indebted 
and  resting  owing  to  the  pursuer  in  the  sum  of 
1,171 2!.  b$.  id.,  or  any  part  thereof,  with  interest 
thereon,  as  the  balance  of  the  said  penalty  and  ex- 
penses ?  Or  whether  the  said  contravention  of  the 
said  laws  was  with  the  knowledge  of  the  pursuer?" 

These  issues  were  tried  at  Edinburgh  in  March 
1884,  before  the  Lord  President  {Boyle)  of  the  Second 
Division  of  the  C!ourt  of  Session,  and  the  jury  found 
for  the  Respondent  on  all  of  them,  "and  that  the 
defenders  are  indebted  and  resting  owing  to  the  pur- 
suer in  the  sum  of  1,059/.  bs.  id.,  with  interest  as 
libelled;* 

The  Appellant  afterwards  moved  the  Second  Divi-> 
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1837.       sion  of  the  Court  upon  this  notice,  **  for  a  rule  to  show 
Campbell    ^^^®  ^^Y  *^®  verdict  in  this  case  should  not  be  set 
V.  aside,  and  a  new  trial  granted/*     The  Court  refused 

the  motion  by  an  interlocutor,  dated  the  1st  of  July ^  in 
these  terms : — "The Lords  refuse  to  grant  a  rule  to  show 
cause  why  the  verdict  in  this  case  should  not  be  set 
aside."  And  on  the  4th  of  July^  on  the  Respondent's 
motion  to  enter  up  judgment  on  the  verdict,  the  follow- 
ing interlocutor  was  pronounced : — "  In  respect  of  the 
verdict  found  by  the  jury  on  the  issues  in  this  cause, 
the  Lords  decern  against  the  defenders  conjunctly 
and  severally,  for  payment  to  the  pursuer  of  the  sum 
of  1,059  L  5  s.  1  d.j  with  interest  as  libelled ;  find  them 
liable  to  him  in  expenses  of  the  action,*'  &c.  And 
by  another  interlocutor  of  the  11th  of  July,  "The 
Lords  allow  the  said  decree  for  principal  and  interest 
to  be  extracted  ad  interim" 

The  present  appeal  was  presented  on  the  31st  of 
July  1835,  against  the  interlocutors  of  the  4th  and 
11th  oiJuly  1834  (a).     The  Respondent  presented  a 

(a)  A  former  petition  of  appeal,  presented  on  the  4th  of  Am§ul 
1834,  complained  also  of  the  interlocutor  of  the  Ut  of  July.  Thi 
Respondent  presented  a  petition  on  the  9th  oi  AugusU  prajing  that 
that  appeal  he  dismissed  as  incompetent,  and  the  House  ordered 
that  the  question  of  competency  be  argued  at  the  bar  by  one  comifel 
on  a  side.  That  question  was  accordingly  argued,  and  the  petitioa 
against  the  appeal  was  dismissed.  The  appeal,  however,  dropped  or 
was  dismissed  in  consequence  of  the  Appellant's  omitting  to  lodgt 
his  case  in  due  time.  In  February  1835  the  Appellant  petitioned 
the  House  to  restore  the  appeal,  and  that  he  might  then  have  leafe 
to  lodge  his  case.  The  Respondent  presented  a  petition  praying 
that  the  appeal  be  not  restored,  or  that,  previously  to  its  restonUioD, 
its  competency  might  be  again  discussed  by  counsel  at  the  bar,  '*in 
respect  to  the  terms  of  the  notice  of  motion  of  the  1st  of  July  1834, 
as  to  which  the  House  was  not  on  the  previous  occasion  coireetly 
informed."  (The  House  had  sustained  the  appeal  on  the  understand- 
ing that  it  did  not  include  the  interlocutor  of  the  Ist  of  July^ 
Both  these  petitions  were  referred  to  the  Appeal  Committee,  iHio 
reported  on  the  23d  oi  July  1835  that  the  Appellant's  petition 
ought  not  be  complied  with.  The  Appellant  then  presented  his  pre- 
sent appeal  as  above  stated,  omitting  the  order  of  the  1st  of  July. 
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petition  on  the  26th  of  August^  against  the  competency       1 837. 
of  the  appeal,  and  praying  that  the  same  be  dismissed    Campbell 
with  costs.     That  petition  was  referred  to  the  Appeal  ''• 

Committee,  who  advised  the  question  of  competency 
to  be  argued  at  the  bar  by  one  counsel  on  a  side. 

Dr.  Lushington^  for  the  Respondent  on  that  ques-  May  i,  s. 
tion: — The  Appellant,  by  his  preliminary  pleas  to 
the  action,  raised  the  question  of  its  relevancy,  and  he 
ahould,  as  he  certainly  might,  have  followed  up  that 
defence  by  moving  the  Court  to  dispose  of  the  ques- 
tion of  law  before  sending  the  case  to  the  jury.  That 
course  of  proceeding  was  distinctly  pointed  out  by  the 
Judicature  Act,  6  G.  4,  c.  120,  by  the  33d  section  of 
which  it  is  declared  that,  "  if  either  of  the  parties  shall, 
without  the  concurrence  of  the  other,  insist  that  there 
is  a  point  of  law  or  relevancy  which  ought  previously 
to  trial  to  be  determined,  it  shall  be  competent  for 
such  party  to  move  foi*  an  order  to  have  the  cause 
remitted  to  the  Court  of  Session." — "  And  on  such 
motion,  it  shall  be  determined  whether  the  question 
raised  ought  to  be  decided  previous  to  trial,  or  left  for 
discussion  at  the  trial,  or  for  decision  after  verdict ; 
and  if  such  question  shall  arise  before  one  of  the  chief 
Judges  of  the  Jury  Court,  he  shall  have  it  in  his 
power  either  to  determine  the  question,  or  to  report  it 
for  decision  by  the  whole  Judges  of  the  Jury  Court,  or 
a  quorum  thereof.  And  the  decision  of  the  said  Judge 
of  the  Jury  Court  in  the  said  matter  shall  be  final  and 
conclusive,  if  not  brought  under  review  of  the  whole 
Jury  Court,  by  motion  to  that  effect,  &c.  And  the 
decision  of  the  Jury  Court,  either  pronounced  on  the 
review  of  the  said  Judge's  interlocutor,  or  on  the  cause 
being  by  him  taken  to  report,  shall  be  final  on  that 
question."  The  provision  of  the  Judicature  Act  was 
not  affected  by  the  Act  1  W.  4,  c.  69,  which  abo- 
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1837.       lished  all  distinction  between  the  Jury  Court  as  a 
Campbell     separate   tribunal,  and  the   Court   of   Session,  and 
declared  that  the  jurisdiction  for  trial  by  juiy  in 
civil  causes,  shall  be  united  with  and  form  part  of 
the  ordinary  administration  of  justice  in  the  Court  of 
Session.     That  Court  is  frequently  called  on  to  dis- 
pose of  questions  of  relevancy,  the  disposal  of  which 
precludes  all  further  proceedings;  Aitkin  v.  Finlay{h\ 
M^Leod  V.  Buchanan  (c).     Had  the  Appellant  called 
on  the  Court  to  dispose  of  the  question  of  relevancy 
before  trial  (which  he  might  have  done  without  dis- 
advantage, as  in  Scotland  a  defender  is  entitled  to 
demur  to  the  relevancy  of  an  action,  without  being 
held  to  admit  the  facts  set  forth  in  the  summons),  the 
judgment  of  the  Court  on  the  question  would  be  qien 
to  appeal  to  this  House  by  either  party.    Instead  of 
availing   himself  of  that   form  of  disposing  of  the 
question  of  law,  the  Appellant  agreed  in  adjusting 
the  terms  of  the  issue,  which  was  a  general  issue. 

Another  course  was  open  to  the  Appellant,  namely, 
by  leaving  the  question  of  law,  as  well  as  ques- 
tions of  fact,  to  be  determined  at  the  trial  of  the 
cause  (as  he  did  in  fact),  there  to  take  the  direction 
of  the  presiding  Judge  on  the  matter  of  law,  and  to 
bring  thai  direction,  if  he  considered  it  erroneous, 
under  review  of  the  Court  by  bill  of  exceptions.  That 
second  course,  which  was  open  to  the  Appellant  under 
the  7th  section  of  the  Act  55  Geo.  3,  c.  42,  he  omitted 
to  follow,  as  well  as  the  first ;  and  then  the  only  other 
course  which  he  could  take  was,  in  case  of  an  erro- 
neous verdict  in  point  of  law,  either  in  consequence 
of  misdirection  by  the  presiding  Judge,  or  of  the  jury 
finding  in  opposition  to  the  Judge's  direction,  to  move 
the  Court  to  set  the  verdict  aside,  and  for  a  new  trial 
It  is  enacted  by  the  6th  section  of  the  Jury  Act  (55 

Q)  15  Shair  dr  D.  683.  (c)  Id.  1113. 
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Geo.  3,  c.  42),  and  the  enactment  is  not  aflfeeted  by  sub-        1837. 
sequent  statutes,  "That  in  all  cases  in  which  an  issue  or     ^     ""     ' 
issues  shall  have  been  directed  to  be  tried  by  a  jury,  it  v. 

shall  'be  lawful  and  competent  for  the  party  who  is  dis- 
satisfied with  the  verdict  to  apply  to  the  Division  of  the 
Court  of  Session  which  directed  the  issue,  for  a  new 
trial,  on  the  ground  of  the  verdict  being  contrary 
to  evidence ;  on  the  ground  of  misdirection  of  the 
Judge;  on  the  ground  of  the  undue  admission  or 
rejection  of  evidence;  on  the  ground  of  excess  of 
damages,  or  of  res  noviter  veniens  ad  notitiam ;  or  for 
such  other  cause  as  is  essential  to  the  justice  of  the 
case :  provided  also  that  such  interlocutor,  granting 
or  refusing  a  new  trial,  shall  not  be  subject  to  review 
by  reclaiming  petition,  or  by  appeal  to  the  House  of 
Lords/*  The  two  remedies  provided  by  that  Act  are 
the  only  modes  of  redress  against  erroneous  verdicts ; 
and  by  the  8th  section  it  is  enacted,  as  to  both  these 
modes,  "  ITiat  if  a  new  trial  shall  not  be  applied  for  or 
shall  be  refused  (as  was  the  case  here),  or  if  the  excep- 
tion to  the  opinion  of  the  Judge  shall  be  disallowed, 
the  verdict  shall  be  final  and  conclusive  as  to  the  facts 
found  by  the  jury,  and  shall  be  so  considered  by  the 
Court  of  Session  in  pronouncing  their  judgment,  and 
shall  not  be  liable  to  be  questioned  anywhere.**  This 
Appellant  adopted  the  mode  of  redress  of  applying  for 
a  new  trial ;  the  terms  of  his  notice  of  motion  were, 
"  for  a  rule  to  show  cause  why  the  verdict  in  this  case 
should  not  be  set  aside  and  a  new  trial  granted/' 
That  motion  was  refused  by  the  interlocutor  of  the  Ist 
of  July,  and  that  was  a  final  and  conclusive  judgment 
according  to  the  terms  of  the  statute.  It  is  true 
that  that  interlocutor  is  not  included  in  the  present 
petition  of  appeal ;  but  the  interlocutors  which  are 
appealed  from  were  founded  on  that  interlocutor,  and 
were  necessarily  consequential  on  it ;  they  did  no  more 
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IS 37.       than  apply  the  judgment  of  the  Court  to  a  genend 

Campbell    verdict,  which  the  Court  had  refused  to  set  aside ;  they 

V.  are  not  decisions  on  points  of  law,  and  they  are  not 

subject  to  appeal.  The  point  of  law  having  never  bea 

raised  in  the  Conrt  below,  cannot  be  raised  in  thb 

House,  for  the  first  time,  on  appeal. 

The  Attorney-general  (Sir  /.  Campbell)^  for  the 
Appellant,  submitted  that  the  appeal  was  competent; 
that  no  argument  was  urged  against  it  now  that  was  not 
urged  with  equal  force  in  1834,  on  the  petition  of  dis- 
missal against  the  former  appeal,  which,  notwithstand- 
ing, the  House  sustained  ;  but  that  appeal  expired  by 
time.  The  present  appeal  is  against  the  interlocutm 
applying  the  verdict,  and  decreeing  against  the  defen- 
ders  conjointly  and  severally,  for  payment.  The  Appel- 
lant was  not  to  blame  if  the  question  of  relevancy  was 
not  disposed  of  before  the  trial ;  he  often  raised  that 
question  on  several  motions  before  the  Lord  Ordinary, 
who,  without  regarding  such  applications,  directed  the 
issues.  Neither  could  the  Appellant  pursue  the  second 
course  pointed  out,  inasmuch  as  the  Judge  who  pre- 
sided at  the  trial  told  the  jury  that  it  was  a  case  for 
them,  and  he  left  it  to  them  upon  the  evidence.  No 
bill  of  exceptions  was  competent  against  such  a  charge. 
Neither  was  it  possible  for  the  Appellant  to  raise,  at 
the  trial,  in  the  form  of  a  bill  of  exceptions,  the  sub- 
ject of  his  preliminary  defences,  which  did  not  apply 
to  any  direction  required,  or  given  at  the  trial,  but 
went  to  exclude  the  action  altogether  on  preliminary 
grounds.  The  presiding  Judge  held  that  he  was 
bound  to  try  the  issues  sent  to  him.  The  Appellant 
never  could,  by  bill  of  exceptions,  get  at  the  subject- 
matter  of  his  preliminary  defences,  since  a  discussion 
by  bill  of  exceptions  must  have  assumed  that  the 
action  was  a  competent  and  relevant  action,  and  that 
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the  issues  were  calculated  to  try  the  case  between  the  1837. 
parties.  No  bill  of  exceptions  could  go  beyond  the  cimpbfil 
direction  given  at  the  trial.  In  that  situation  the 
Appellant  gave  notice  of  two  separate  motions:  first, 
to  set  aside  the  verdict ;  and,  secondly,  in  the  event 
of  its  being  set  aside,  for  a  new  trial.  The  last  of 
these  motions  was  not,  nor  meant  to  be,  insisted  on* 
It  was  added  to  the  motion  to  set  aside  the  verdict, 
in  compliance  with  the  form  prescribed  by  the  Court. 
There  is  no  judgment  of  the  Court  of  Session,  either 
granting  or  refusing  a  new  trial.  The  Appellant 
could  not  desire  a  new  trial,  for  he  was  always 
opposed  to  a  trial  by  jury,  believing  that  the  action 
was  not  maintainable.  The  only  motion  made  was  to 
set  aside  the  verdict,  and  that  motion  was  quite  con- 
sistent with  the  preliminary  defences.  It  is  true,  that 
by  the  1st,  4th,  and  6th  sections  of  the  55  G.  3,  c.  42, 
no  appeal  lies  from  an  order  refusing  a  new  trial ; 
but  it  is  equally  true  that  this  appeal,  which  is  not 
against  such  an  order,  is  saved  by  the  9th  section 
of  that  Act^  which  enacts,  that  judgments  applying 
verdicts  shall  be  subject  to  appeal. — He  next  referred 
to  several  sections  of  the  Acts  59  G.  3,  c.  35,  and 
6  G.  4,  c.  120,  as  being  in  support  of  the  right  to 
appeal ;  and  to  the  cases,  Merryweather  v.  Nixon  (rf)> 
Colhum  V.  Patmore  (e),  and  Spiers  v.  Dunlop  (/),  as 
showing  that  no  action  could  lie  by  one  wrong-doer 
against  his  companions ;  and  submitted  that  the  peti- 
tion against  the  competency  of  the  appeal  should  be 
dismissed,  with  costs. 
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1 839.  The  Lord  Chancellor : — This  case  was  heard  at  your 

June  3.      Lordships'  bar  some  time  ago,  and  had  escaped  mj 

^  —       recollection.     The  suit  was  for  recovery  of  a  contri- 

Campbell  * 

V,  bution  from  several  partners,  towards  the  payment  of 
the  amount  of  a  verdict  that  had  been  found  at  the 
suit  of  the  Crown  against  all  the  parties,  for  a  breach 
of  the  excise  laws.  The  jury  having  found  in  favour 
of  the  pursuer,  an  application  was  made  to  the  Court 
of  Session  to  set  aside  the  verdict  and  grant  a  new 
trial,  which  was  refused.  Upon  a  subsequent  appli- 
cation by  the  pursuer,  the  judgment  of  the  Court  pro- 
ceeded in  these  terms  : — "  In  respect  of  the  verdict 
found  by  the  jury  on  the  issues  in  this  cause,  the 
Lords  decree  against  the  defenders,  conjointly  and 
severally,  for  payment  to  the  pursuer  of  the  sum  of 
1,059/.  6s.  Id.j  with  interest,  as  libelled."  An  zf- 
peal  was  presented  to  your  Lordships'  House,  in  1834, 
against  that  decree, and  against  the  order  refusinga  new 
trial  (g).  That  was  met  by  a  petition  for  dismissal,  upoD 
the  ground  of  incompetency :  and  to  the  extent  of  the 
order  of  the  Court  of  Session  refusing  a  new  trial, 
there  can  be  no  doubt  that  the  appeal  was  incompe> 
tent,  inasmuch  as  the  Act  (A)  prohibits  parties  from 
coming  to  this  House  upon  orders  of  the  Court  helow, 
upon  applications  for  new  trials.  The  present  peti- 
tion of  appeal  was  then  presented,  which  left  out  the 
order  refusing  a  new  trial,  but  appealed  against  the 
decree  I  have  just  read  and  another  order  of  subse- 
quent date  consequential  upon  it. 

The  question  now  is,  whether  this  appeal  can  be 
dealt  with  as  an  incompetent  appeal,  being  against 
the  final  interlocutor  of  the  Court  of  Session.     There 

(g)  Vide  note,  ante,  170.  (A)  55  G.  3,  c.  42. 
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is  nothing,  undoubtedly,  in  the  Act  which  prohibits        i839. 
such  an  appeal.     Your  Lordships,  however,  will  not    qaupbill 
fiiil  to  observe  under  what  difficult  circumstances  the  ^• 

Appellant  comes  here.  His  real  and  substantial  defence 
to  the  action  is  this:  that  the  penalties  under  the 
excise  laws  being,  by  the  verdict  of  a  jury  on  behalf 
of  the  Crown,  found  against  all  the  partners,  one 
partner  cannot  recover,  in  a  civil  action  against  the 
others,  a  contribution  for  that  which  is  a  liability 
incurred  by  a  wrong.  There  was  a  plea  which  set 
forth,  to  a  certain  extent,  what  was  sufficient  to  raise 
that  defence  ;  but  upon  that  plea  no  judgment  of  the 
Court  was  asked  before  the  case  was  sent  to  a  jury, 
and  the  interlocutor,  referring  the  matter  to  a  jury,  re- 
fers it  in  these  words : — "  It  being  admitted  "  [his  Lord- 
ship read  the  terms  of  the  issues  and  the  verdict  of 
the  jury,  as  before  stated,  p.  169]. — Now  that  finding 
of  the  jury  involves  a  question  of  law,  as  well  as  a 
question  of  fact;  because  if  there  was  illegality  in  tlie 
original  transaction,  which  prevented  one  partner 
from  recovering  a  contribution  against  the  others,  the 
defenders  could  not  be  "  indebted  and  resting  owing 
to  the  pursuer."  It  was  a  point  of  law,  therefore, 
arising  at  the  trial,  which  must  either  have  been 
assumed  or  decided  before  the  jury  could  come  to  their 
conclusion. 

Now  it  is  said  that  the  learned  Judge  who  presided 
at  the  trial,  did  not  explain  to  the  jury  what  the  law 
was.  If  he  had  been  applied  to  at  the  trial  to  do  so, 
he  would  undoubtedly  have  given  an  opinion  to  the 
jury  as  to  whether  the  pursuer  could  recover  with 
reference  to  that  question.  But  it  does  not  appear 
that  any  such  application  was  made ;  so  that  neither 
in  the  first  instance  upon  the  interlocutor  directing 
the  issue,  nor  in  the  second  instance,  when  the  issue 
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1839.       was  at  trial,  did  the  defenders  take  the  course  which 
Campbell    ^^  clearly  open  to  them,  of  asking  the  opinion  of  the 
V.          Court,  or  the  opinion  of  the  Judge,  as  to  the  illegality 
of  the  transaction  being  an  answer  to  the  demand 
against  them. 

Under  these  circumstances,  the  finding  of  the  jury 
is  one  that  cannot  now  be  disturbed,  inasmuch  as  an 
application  was  made  to  the  Court  of  Session  for  a 
new  trial,  which  that  Court  refused,  and  against  that 
interlocutor  refusing  a  new  trial  no  appeal  can  be 
presented  to  your  Lordships'  House.  This  appeal  is 
against  the  interlocutor  giving  eflPect  to  the  verdict 
of  the  jury ;  the  jury  having  found  that  the  defenders 
are  indebted  and  resting  owing  to  the  pursuer  in  a 
certain  sura,  the  interlocutor  decreed  that  payment 
should  be  made.  It  is  for  the  Appellant  to  consid^ 
how  far,  in  prosecuting  this  appeal,  he  is  likely  to 
succeed.  But  that  is  not  now  the  question  before 
your  Lordships  for  decision ;  the  question  now  lis, 
whether  this  appeal  be  incompetent  ?  I  find  that  it  is 
an  appeal  against  a  final  order  of  the  Court  of  Session 
for  payment ;  and  I  do  not  find  anything  in  the  statute 
which  raises  any  doubt  as  to  its  being  competent 
to  a  party  to  come  here  for  the  purpose  of  asking  your 
Lordships  whether  that  interlocutor  can  be  supported^ 
or  not.  The  ground  of  the  appeal  is,  that  the  verdict 
does  not  exhaust  the  whole  merits  of  the  question. 
Whether  it  does  or  does  not  is  a  matter  about  whScIr 
your  Lordships  may  be  able  to  form  your  opinion  in 
looking  at  the  pleadings,  but  it  is  not  a  matter  before 
your  Lordships  now  for  decision.  The  question  is  as 
to  whether  the  Appellant  shall  be  sent  away  from 
your  Lordships'  bar  upon  the  ground  of  having  brought 
an  appeal  which  it  is  incompetent  to  him  to  bring. 
It  appears  to  me  that  there  is  no  incompetency ;  and 
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I  think  that  the  petition  praying  that  the  appeal  may  1839. 

be  dismissed  as  incompetent,  must  be  refused.  Campbell 

Competency  of  appeal  sustained.  Campbem. 


The  appeal  came  now  to  be  heard  on  the  merits.         .,  }^^''  „ 

'^'^  Feb   1 1.  13. 

The  Attomey-general  and    Mr.  Anderson^  for  the 
Appellant : — The  action  brought  by  the  Respondent, 
and  in  which   he  got  a  verdict  for  indemnity,  was 
incompetent,  and  ought  to  have  been  dismissed  upon 
the  preliminary  pleas.     He  and  his  partners  having 
been  all  found  guilty  of  the  offences  charged  against 
them  by  the  Exchequer  process,  and  condemned  in 
the  statutory  penalties,  no  action  lay  by  one  against 
the  other  wrong-doers  for  relief  or  indemnity  against 
the  penalties:    no  one  of  the  co-partners  could    be 
permitted  to  recover  against  the  others  in  an  action 
founded   on  the  Exchequer  verdict  and  judgment, 
at   the  same  time   asserting  his    own  innocence   of 
the  charge,  of  which  by  that  verdict  and  judgment 
he  stood  legally  convicted.     To  the  justice  of  that 
conviction   the   Respondent   assented   by   his   active 
negotiation  to  mitigate  the  penalties,  in  which  nego- 
tiation he  succeeded.      All  these  parties  being  in- 
volved in  pari  delicto^  it  was  not  competent  to  any 
of    them   to  claim   relief  against   the   others;    the 
maxim  of  law,  which  in  this  respect  is  the  same  in 
jEngland  and  Scotland j  being,  that  among  wrong- 
doers there  is  no  contribution  nor  right  of  equitable 
adjustment,  far  less  of  total  indemnity  ;  Merryweather 
V.  Nixon  (j)f  CoUmm  v.  Patmore  (A).     In  the  latter 
case  Colbum  was  proprietor  of  **  The  Court  Journal," 
a  weekly  newspaper,  and  Patmore^  who  was  employed 

by  him  as  the  editor,  inserted  a  gross  libel  on  a  per- 

{j)  8  T.  Rep.  186.  {k)  4  Tyrw.  677. 
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1840.       son,  who  for  that  libel  filed  a  criminal  information 
cIimiELL    ^g^i^s*  Colbum,  who  was  convicted  and  sentenced  to 
V*  pay  a  fine  of  1 00  /. ;  he  paid  the  fine,  and  then  brought 

an  action  against  Patmore  to  be  reimbursed  by  him 
for  the  fine  and  costs.     The  jury  gave  a  verdict  for 
Colburn ;  but  on  a  motion  in  the  Court  of  Exche- 
quer to  arrest  the  judgment  or  set  aside  the  verdict, 
Lord  Lyndhurst^  C.  B.,  after  observing  on  the  plead- 
ings, observes :  "  The  question  upon  the  merits,  which 
we  are    not    called  upon  to  decide  in  this  case,  is 
one  of  very  great  importance.     I  know  of  no  case 
in  which  a  person  who  has  committed  an  act  declared 
by  the  law  to  be  criminal,  has  been  permitted  to 
recover  compensation  against  a  person  who  has  acted 
jointly  with  him  in  the  commission  of  the  crime.    It 
is  not  necessary  to  give  any  opinion  upon  this  point; 
but  I  may  say,  that  I  entertain  little  doubt  that  a 
person  who  is  declared  by  the  law  to  be  guilty  of  a 
crime,  cannot  be  allowed  to  recover  damages  against 
another   who  has  participated   in  its    commission.** 
The  same  principle  is  established  in  the  law  of  jSca*- 
land^  and  must  obviously  form  part  of  every  matured 
system  of  law.    Mr.  Bell  lays  down  the  law  as  to  illegal 
contracts,  and  as  to  any  attempts  to  enforce  the  obli- 
gations arising  out  of  them  ;  and  it  is  evident  that 
the  same  legal  rule  must  apply  to  all  obligations, 
whether  founded  on  actual  contracts  or  originating 
in  transactions.    "  No  person,"  he  observes  (Z),  "  who 
is  participant  in  the  act  of  smuggling,  or  by  whom 
delivery  of  the  goods,  in  breach  of  our  revenue  law,  is 
made  in  this  country,  can  effectually  claim  under  the 
contract." — "  No  claim  is  good,  either  for  the  delivery 
of  contraband  goods  purchased  as  such,  or  for  the 
price  of  them.     1.  Where  the  buyer  of  the  contra- 

(/)  Vol.  1  (Commentaries),  836. 
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band  goods,  knows  them  to  be  contraband,  he  has  no        i840 
claim  for  the  delivery  of  them,  or  for  damages  for      '    ""    ' 

•^  ^  '  ®,  Campbell 

breach  of  contract;   the  maxim  being,   that  in  all  v. 

demands  upon  illegal  contracts,   potior  est  conditio 
possidentis  et  defendentis^  &c. 

The  Lord  Advocate  (Mr.  Rutherfard)^  and  Mr. 
Graham  Belly  were  heard  on  behalf  of  the  Respon- 
dent ;  but  the  following  speech  of  the  Lord  Chancellor, 
moving  the  judgment  of  the  House,  states  so  fully 
all  the  points  made  by  their  arguments,  that  it  is 
unnecessary  to  repeat  them. 

The  Lord  Chancellor : — The  facts  of  this  case  are 
very  short  and  simple.  It  appears  that  the  Appellant  and 
Respondent  and  others  were  engaged  in  a  distillery; 
and  that  in  the  course  of  certain  illegal  transactions 
which  took  place  in  the  conduct  of  this  distillery  by 
Alexander  Campbell  and  others,  who  had  managed  the 
business,  they  were  guilty  of  an  infraction  of  the  re- 
venue laws,  by  which  the  whole  company,  including 
the  pursuer  as  a  partner,  though  absent  and  ignorant, 
became  liable  to  penalties.  It  appears  that  a  prose- 
cution having  been  commenced  by  the  law  officers  of 
the  Crown  against  the  company,  to  recover  the  penal- 
ties, Alexander  Campbell  agreed  that  it  would  be  ex- 
pedient to  make  an  arrangement  with  them,  and  to 
consent  to  a  verdict  for  3,000/.  in  order  to  stop  the 
prosecution,  finding  that  the  company  would  be  sub- 
ject to  a  much  larger  sum  if  it  proceeded.  Thus 
arose  a  communication  between  the  pursuer  and 
A.  Campbell^  who  thereupon  was  in  terms  distinctly 
a  party  to  that  arrangement.  It  was  with  his  con- 
currence and  consent  tliat  it  was  done,  and  it  was 
a  verdict  by  consent.     The  Respondent   states  that 
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1840.  he  became  subject  to  pay  a  proportion  of  the  sum  of 
,)  '  3,000/.,  and  he  seeks  to  recover  from  the  other  per- 
V.  sons,  who  are  those  who  really  were  guilty  of  the 
offence,  an  indemnity  against  the  consequences  of  durt 
verdict  to  which  he  was  a  party  consenting.  It  would 
be  very  strange  indeed,  if  by  the  law  of  Scotland  op 
tlie  law  of  any  other  country,  after  such  a  transactioD 
as  that,  a  party  paying  the  money  was  to  be  left  to  bear 
the  whole  burden ;  because  the  argument  would  equally 
apply  to  his  paying  the  whole  3,000  Z.  and  asking  con* 
tribution  against  the  others.  If  this  objection  could 
prevail,  that  because  these  parties  were  all  guilty  of  a 
common  offence,  therefore  out  of  such  a  transaction 
no  contribution  could  arise,  it  would  be  an  answ^  to 
him  if  he  had  paid  the  whole,  and  demanded  contri> 
butiou  only  against  the  other  parties. 

But  all  this  is  entirely  concluded  by  what  has  taken 
place  in  the  cause  ;  because  in  the  progress  of  the 
cause  this  objection  was  raised  by  the  defenders,  that 
no  liability  could  arise  out  of  this  transaction.^  Various 
opportunities  occurred  in  the  earlier  stages  of  the 
cause  in  which  the  judgment  of  the  Court  might  have 
been  obtained  u])on  this  defence.  Those  opportunities 
were  not  taken  advantage  of,  but  ultimately  issues 
were  directed  which  embraced  the  whole  question  in 
the  cause ;  one  issue  being  "  whether  the  defenders,  or 
any  of  them,  are  indebted  and  resting  owing  to  the 
pursuer  in  the  sura  of  1,171  /.  or  any  part  thereof,  with 
interest  thereon,  as  the  balance  of  the  said  penalty 
and  expenses."  Upon  that  issue  the  jury  could  not  find 
in  favour  of  the  pursuer,  without  at  the  same  time  find- 
ing against  the  defenders  upon  this  question.  They 
could  not  find  that  the  defenders  were  owing  any  sums 
of  money  to  the  pursuer  in  respect  of  this  transacticHi, 
without  finding  that  the  transaction  was  such  as  to 
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give  rise  to  their  liability.  It  was,  therefore,  perfectly  1840. 
competent  to  the  defenders  to  raise  the  question  before  Campbell 
the  jury,  through  the  intervention  of  the  Judge,  it  ''• 
being  a  point  of  law,  whether  the  transaction  was  such 
as  would  preclude  the  pursuer  from  any  title  to  ask 
against  the  defenders  any  contribution  in  respect  of 
the  sums  he  had  paid.  That  could  have  been  done 
by  taking  the  opinion  of  the  Judge ;  and  if  the  Judge 
gave  an  opinion  contrary  to  what  the  defenders  con- 
ceived to  be  the  proper  state  of  the  law,  they  would 
have  an  opportunity  of  bringing  that  judgment  before 
the  Court  by  a  bill  of  exceptions.  It  appears  that  no 
such  course  was  taken,  and  the  jury  found  a  verdict 
in  favour  of  the  pursuer  on  both  issues ;  establishing 
the  fact  that  the  pursuer  was  ignorant  of  the  transac- 
tion, and  establishing  the  fact  that  the  defenders  were 
indebted  to  him  on  account  of  the  transaction  in  a 
certain  sum.  Then  the  Appellant,  one  of  those  defen- 
ders, takes  this  course:  he  applies  for  a  hew  trial; 
a  new  trial  is  refused :  then  comes  an  application 
to  the  Court  of  Session  to  apply  the  verdict,  that  is, 
to  give  judgment  conformably  to  the  verdict  which  the 
jury  had  found.  Then  at  all  events,  according  to  the 
argument  at  the  bar,  it  was  competent  to  the  Appel- 
lant to  show  that,  notwithstanding  the  verdict,  there 
were  objections  to  the  Court  proceeding  to  give  judg- 
ment to  enforce  the  liability  of  the  defenders  to  the 
indemnity  of  the  pursuer.  But  what  the  Appellant 
himself  states  that  he  did  in  consequence  of  this  notice 
was,  that  he  again  unsuccessfully  endeavoured  to  con- 
vince the  Court  that  the  verdict  should  not  be  applied, 
upon  the  ground  that  it  was  not  sustainable  in  law. 
But  that  had  already  been  decided  upon  the  motion  for 
a  new  trial ;  and  if  he  ever  had  a  case  for  questioning 
that  decision  in  point  of  law,  he  had  uot  taken  the 
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18K).       opportunity  to  do  so,  because  he  had  not  called  upon 

Camibell    *^^^  Judge  to  state  any  opinion  upon  that  point    Of 

*••          course  that  met  with  the  same  result  which  the  motion 

for  a  new  trial  had  met  with.    The  Court  pronounced 

judfnnent  in  favour  of  the  pursuer. 

Now  again  at  your  Lordships* — ^bar  all  the  opporto- 
nities  of  raising  the  question,  if  the  question  was  at  all 
sustainable,  having  been  omitted  at  the  proper  period 
in  tlie  course  of  proceedings  in  the  Court  of  Session— 
the  same  argument  is  again  raised.  I  do  not  say 
tliat  the  parties  would  be  absolutely  precluded  yet,  if 
the  record  came  here  in  a,  state  which  would  allow 
the  question  to  be  raised.  But  your  Lordships  aie 
now  called  upon  to  deal  with  a  record  of  which  the 
verdict  of  a  jury  forms  part,  taken  under  circumstances 
which  preclude  the  defenders  from  questioning  it 
The  question,  therefore,  is  not  whether  there  is  before 
this  House  any  ground  upon  which  the  Court  of  Ses- 
sion ought  to  have  refused  to  give  effect  to  that  ver- 
dict, but  whether  that  verdict  is  now  to  be  set  aside 
altogether,  the  whole  matter  having  come  before  the 
jur)^  the  jury  having  found  a  verdict,  and  the  Appel- 
lant having  been  in  a  situation  in  which  he  cannot 
question  ilie  finding  of  that  verdict.  It  is,  therefore, 
quite  unnecessary  to  consider  whether  there  be  a  dis- 
tinction in  the  law  of  Scotlaiid  as  compared  with  the 
law  of  England  upon  that  subject,  because  after  that 
which  has  taken  place  no  question  can  arise.  The  case 
here  is  not  that  the  parties  having  been  jointly  guilty  of 
the  offence,  a  joint  liability  is  endeavoured  to  be  raised 
out  of  those  transactions ;  but  it  is  that,  the  partnership 
having  agreed  among  themselves  to  pay  a  certain  sum 
to  relieve  themselves  from  that  liability,  upon  that  con- 
tract between  themselves,  one  party  seeks  for  contribu- 
tion and  indemnity  against  the  others.  It  is  unnecessary 
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to  go  into  that  question,  because  I  consider  it  to  have  i840. 
been  entirely  precluded  by  the  course  adopted  below.  ^^ 
That  exhausts  the  whole  of  the  Appellant's  case,  as  _  v. 
it  appears  in  the  printed  papers.  But  then  it  is  said 
that  although  that  might  be  so,  yet  there  is  an 
inconsistency  between  the  judgment  which  the  Court 
pronounced  and  the  verdict  which  the  jury  returned, 
inasmuch  as  the  jury  found  that  the  defenders  are 
indebted  and  resting  owing  to  the  pursuer  in  a  certain 
sum  with  interest  thereon  as  libelled,  whereas  the 
judgment  was  that  they  were  jointly  and  severally 
liable.  I  do  not  make  any  observations  upon  that 
which  is  not  before  your  Lordships,  namely,  upon  a 
case  which  might  possibly  have  occurred,  in  which 
the  judgment  might  have  appeared  to  be  inconsistent 
with  the  verdict.  There  is  no  inconsistency,  in  the 
way  in  which  I  construe  the  language,  between  this 
judgment  and  the  verdict ;  and  I  think  your  Lordships 
will  not  be  very  astute  in  construing  the  terms  of  the 
verdict  to  find  out  expressions  and  to  give  effect  to 
expressions  out  of  their  natural  meaning,  for  the  pur- 
pose of  defeating  the  obvious  justice  of  the  case.  The 
summons  claimed  against  these  defenders  jointly  and 
severally  that  they  owed  a  certain  sum  with  interest: 
the  jury  find  that  the  defenders  are  indebted  and  rest- 
ing owing  to  the  pursuer  in  the  sum  of  1,059/.  6^.  id. 
with  interest  as  libelled.  Now  if  the  words  **  as 
libelled"  applied  to  the  whole  of  the  finding,  there 
can  be  no  inconsistency  between  the  verdict  and  the 
judgment,  because  "as  libelled"  it  Was  a  joint  and 
several  liability,  and  instead  of  repeating  those  words 
in  the  terms  of  the  finding,  the  verdict  of  the  jury  had 
reference  to  the  terms  of  the  libel  in  which  the  joint 
and  several  liability  is  claimed.  But  it  is  not  neces- 
sary entirely  to  rest  the  case  upon  that,  because  when 
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1840.       the  jury  find  that  the  defenders  are  liable,  is  it  incoB* 
Campbell    distent  to  say  they  are  jointly  and  severally  liable? 
V.  Are  they  less  liable  because  they  are  severally  liable? 

The  verdict  is,  that  they  are  liable  :  it  remained  far 
the  Court  to  adjudicate  upon  the  extent  of  the  liability 
as  ascertained  by  the  verdict.  Supposing  the  wordsi 
^^as  libelled/'  not  to  apply  to  the  whole  sentence,  still 
it  would  find  them  liable,  but  would  not  discriminite 
whether  they  were  liable  jointly  and  severally.  When 
the  case  comes  before  the  Court,  the  Court  has  lUi 
fact  found  by  the  jury,  namely,  that  there  is  a  liahilitjr. 
The  Court  then  looks  at  the  case  as  made  in  the  plead- 
ings, and  awards  judgment  in  the  terms  of  the  libd, 
namely,  that  they  are  severally  as  well  as  jointly 
liable.  Now  who  is  it  that  objects  to  it  ?  Ai^sandtr 
Campbellj  himself  the  author  of  the  mischief,  because 
he  was  the  very  party  who  agreed  that  the  verdict 
should  be  given  to  the  Crown  for  the  sum  of  3,000il ; 
yet  he  is  the  party  now  heard  to  object  that  he  ouglit 
not  to  be  individually  liable  to  repay  to  the  Respondent 
that  which  the  jury  found  the  Respondent  entitled  to 
receive.  There  is  nothing  in  the  facts  of  the  case  that 
would  call  upon  the  Court  to  confine  the  liability  of 
Alexander  Campbell  to  a  joint  liability  with  the  others, 
I  see  nothing  in  the  terms  of  the  verdict  inconsistent 
with  that  which  the  Court  have  done,  and  what  they 
have  done  is  entirely  consistent  with  the  terms  in 
which  the  relief  was  asked  by  the  summons.  I  ap- 
prehend, therefore,  there  is  nothing  in  this  latter 
objecJ;ion,  and  that  upon  the  facts  of  the  case  it  is  be- 
yond all  doubt  that  this  is  an  appeal  which  ought 
never  to  have  been  brought  to  your  Lordships'  bar.  1 
therefore  propose  to  your  Lordships  to  dismiss  this 
appeal,  and  to  dismiss  it  with  costs. 
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Mr.  Anderson  submitted  that  the  costs  ought  not  to       i84o. 
include  the  costs  of  the  two  petitions  by  the  Respon-     n~^^^^^ 
dent  against  the  competency  of  the  appeal,  which  had  v, 

1^  J-       •       ji  Campbell. 

been  dismissed. 

The  Lord  Advocate^  for  the  Respondent,  referred  to 
the  case  of  Gray  v.  Forbes  (jn\  in  which  the  House  had 
allowed  costs  of  unsuccessfully  resisting  as  incompe- 
tent an  appeal  which  was  afterwards  dismissed  on  the 
merits ;  but  added  that  in  that  case  there  had  been  a 
reservation  of  the  question  of  costs  in  discussing  the 
competency,  which  had  been  overlooked  in  this  case. 

The  JLord  Chancellor : — Unless  there  be  a  reserva- 
tion of  the  question  of  costs,  the  House  never  allows 
costs. 

Ordered   that  the    appeal  be  dismissed,  and  the 

interlocutors  be  affirmed  ;  the  Appellant  to  pay  the 

Respondent    the    costs    incurred   in   respect  of  the 
appeal. 


(m)  Ante,  Vol.  5,  pp.  356-379. 
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1840: 

Feb.  20.  24, 

25. 


Frineipal  and 

A^ent. 

Residuary 

Legatee  and 

£recutor, 

Cciiui  que 

TruU 

and  Tnutee, 

Accounti, 

VoidabU 

Deed, 

Confirmation. 


William  de  Montmorency    -     -     -  AppellanL 


Harvey  Devereux  - 


-  RespandmL 


Coiis, 


A  TRUSTEE  and  executor,  who  had  been  land  agent  and  receiTv  li 
his  testator  without  settling  accounts  for  several  jeara,  opoa  Ui 
death  obtained  from  the  cestui  que  trust  and  residuary  legalet  m 
agreement  to  continue  him  in  the  agency,  and,  in  case  of  remtnl 
without  just  cause,  to  allow  him  the  same  salary  ;  and  also  KitHi 
granting  to  him  part  of  the  trust  estates.  The  ag^reement  and  tin 
deed  were  prepared  by  the  agent,who  was  an  attorney,  and  execotii 
by  the  principal  and  cestui  que  trust  without  legal  advice  ;  and  tti 
deed  recited,  untruly,  that  it  was  granted  '*  by  last  request  of  tki 
testator,  in  consideration  of  the  agent's  services,"  and  also  in  fiB 
discharge  of  all  accounts  between  them.  The  ne  w  agency  tenniaitdl 
in  a  year  and  a  half  by  mutual  desire  of  the  parties  ;  and  after  I 
settlement  of  accounts  to  the  satisfaction  of  the  principal's  Icgd 
advisers,  he  executed  a  deed  approved  by  them  confirming  tk 
former  deed,  and  wrote  letters  subsequently  to  the  agent,  cltt» 
ing  the  benefit  of  the  latter  deed,  and  expressing  his  satisfadioi 
at  having  given  the  estate. — 

Held  (a£Brming  the  decree  of  the  Court  below  dismissing  a  bill  fiM 
to  set  aside  both  deeds,  and  to  take  the  executorship  and  oChir 
accounts)  that  although  the  deed  of  gift  was  voidable  in  its  oripi^ 
and  could  not  be  sustained  if  it  stood  by  itself  and  bad  hm 
impeached  in  reasonable  time,  yet  that  the  subsequent  delibenli 
acts  of  the  party  impeaching  it,  assisted  by  his  legal  adviseiii 
made  it  valid  and  binding  on  him. 

It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  Is 
their  client,  investigate  suspicious  transactions,  and  satisfy  tlua- 
selves  before  they  approve  them  that  it  is  for  the  client's  benefit 
to  confirm  them. 

Where  a  transaction  of  a  suspicious  nature  in  its  commenceroeat 
can  only  be  sustained  by  subsequent  acts  of  confirmation,  tiie 
party  so  sustaining  it  must  pay  his  own  costs  of  the  investigatioB 
into  the  circumstances. 


Sir  WILLIAM  RYVES  DE  MONTMOREN- 

CYf  baronet,  late  of  Upperwood,  in  the  county  of 
Kilkenny^  deceased  (the  father  of  the  Appellant),  was 
tenant  for  life  of  estates  of  the  yearly  value  of  about 
1,500  Z.,  known  as  the  Kilcreene  estates,  situate  in  the 
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said  county,  and  was  owner  in  fee  of  other  estates,        i840. 
also  situate  in  that  county,  of  the  yearly  value  of  about    _^"^J[ 
2,600/. ;  and  of  an  estate  called  Cooldrina^  situate  in      moremcy 
the  county  of  Dublin^  of  the  yearly  value  of  about  100/.    devereux. 
The  Respondent  was  an  attorney  residing  in  the  city 
oi Kilkenny^  from  which  Upperwood  is  only  a  few  miles 
distant;  and,  being  a  relation  of  Sir  William^  was  em- 
ployed by  him  from  the  year  1818  until  his  death  in 
1829,  as  his  land  agent  and  receiver  of  his  rents  over 
the  whole  of  his  estates  in  the  county  of  Kilkenny^  at  a 
salary  of  200/.  a  year.     He  also  acted  during  that 
period  as  law  adviser  of  Sir  William^  and  conducted 
some  local  law  business  on  his  behalf,  his  principal 
solicitors  residing  in  Dublin. 

Sir  JV,  de  Alontmorency  died  on  the  14th  of  April 
1829,  having  by  his  will,  dated  the  13th,  devised  all 
his  estates  in  the  county  of  Kilkenny ,  together  with 
his  said  estate  of  Cooldrina,  in  the  county  of  Dublinf 
to  the  Respondent,  in  trust  to  permit  the  Appellant 
(his  illegitimate  son),  his  heirs  and  assigns,  to  have 
and  enjoy  the  same  for  ever,  subject  to  the  testator's 
debts  and  funeral  expenses,  and  to  a  life  annuity  of 
60/.  to  one  Jordan;  and  the  testator  gave  all  his  per- 
sonal estate  to  the  Appellant,  and  appointed  him  his 
residuary  legatee,  and  appointed  the  Respondent  sole 
executor  of  his  said  will ;  which  was  proved  by  the 
Respondent  in  the  month  oijune  then  next  ensuing. 

On  the  18th  of  April  1829,  (the  day  after  Sir 
fVilliam  was  buried),  the  following  letter  and  a  deed 
afterwards  stated,  were  brought  by  the  Respondent's 
brother-in-law  to  the  Appellant's  house  ready  for 
execution,  and  he  duly  signed  them  both : — 

**  Upperwood  J  April  18, 1829. 
My  dear  Sir, 

It  was  the  anxious  wish  of  my  poor  father  that  you 
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1840. 


De  MoNi^ 

MORUNCr 

p. 

DfiVEREUX. 


should  continue  during  your  life  to  manage  my  affairs 
as  agent^  in  the  same  way  you  did  for  so  many  yeais 
for  him,  at  the  same  salary.  His  confidence  and 
esteem  for  you  was  evinced  by  his  appointing  yon 
trustee  to  his  will,  and  desiring  I  should  give  joi 
Cooldrina  property.  '  I  have  now  to  hope  and  request 
you  will  continue  my  agent  and  manager  of  my  afl^is, 
and  I  now  appoint  you  to  that  situation  during  yonr 
life  at  the  former  salary  of  200 1.  a  y ear^  on  the  follow- 
ing conditions :  that  you  shall  faithfully  and  atten- 
tively discharge  the  duties  of  such  office,  and  pay 
over  and  account  to  me,  at  least  once  in  ever}'  year, 
all  rents  or  other  monies  of  mine  that  may  get  into 
your  hands ;  and  as  an  inducement  to  you  to  accept 
such,  I  promise  not  to  remove  you,  and  if  I  shall  do 
so  without  just  cause  at  any  future  time^  I  bind  my- 
self to  allow  and  pay  you  that  salary. 

"  I  am,  &c.  fVm.  de  Montmorency. 

*^  To  Ha)^ey  DevereuXy  Esq.  Kilkenny.*' 

By  the  deed,  also  dated  the  18th  of  April  1829, 
and  made  between  the  Appellant  and  Respondent,— 
after  reciting  the  said  will,  and  that,  immediately 
after  the  execution  thereof,  the  testator  directed  and 
requested  the  Appellant  to  grant  and  convey  the  said 
estate  of  Cooldrina  unto  the  Respondent  in  consideni" 
tion  of  his  many  years  faithful  services  rendered  to 
the  testator,  and  in  full  discharge  of  all  accounts, 
claims,  or  debts  between  the  testator  and  the  Respon- 
dent,— it  was  witnessed  that  the  Appellant,  in  consider- 
ation  of  the  said  direction  and  request,  and  of  10  5.  paid 
to  him  by  the  Respondent,  granted  and  assigned  to 
the  Respondent,  his  heirs  and  assigns,  the  said  estate 
of  Cootdrviay  and  the  reversion  and  reversions,  ice. 

The  Respondent  continued  to  act  for  the  Appellant 
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as  agent  and  receiver  of  rents,  as  he  had  before  acted        i840. 
for  his  father ;  and  as  executor  also,  he  had  possession  " 

of  some  of  the  title-deeds,  and  possessed  himself  of  mouency 
part  of  the  personal  estate.  In  the  month  of  June  Devereux. 
1829,  the  Respondent,  after  proving  the  will  in  Duh- 
lin^  accompanied  the  Appellant  to  Freshfordy  a  town 
in  the  centre  of  some  of  the  estates  devised  by  the 
will,  for  the  purpose  of  introducing  him  to  the  tenants, 
who  assembled  together  with  a  large  number  of  other 
persons  to  receive  them,  and  made  a  bonfire  and  other 
demonstrations  of  rejoicing  on  the  occasion.  The 
Respondent,  from  the  Appellant's  carriage,  addressed 
the  assembled  crowd  in  a  speech,  and,  referring  to  a 
report  that  had  got  abroad  that  Lord  Crofton  (heir- 
at-law  of  the  said  testator)  was  about  claiming  the 
devised  estates,  he  exhorted  the  Appellant  and  tenants 
not  to  have  any  apprehension,  for  that  his  Lordship 
would  never  succeed  ;  the  secret  was  locked  up  in  his 
own  bosom,  and  there  it  would  remain,  and  he  never 
failed  in  any  of  his  undertakings ;  or  words  to  that 
effect  (a). 

In  October  1830,  the  Appellant  and  Respondent 
were  mutually  disposed,  the  former  to  withdraw  the 
agency,  and  the  latter  to  relinquish  it ;  and  with  that 
view  the  Respondent's  accounts  of  receipts  and  disburse- 
ments, both  as  agent  and  executor,  with  the  vouchers, 
&c.,  were  referred  for  examination  and  adjustment 
to  Messrs.  Aiken  &  Montgomery,  solicitors  in  Dublin 
(who  had  been  for  many  years  solicitors  to  Sir  IV.  De 
Montmorency)^  on  behalf  of  the  Appellant,  and  to  Mr. 
Maher^  the  partner  of  the  Respondent,  on  his  behalf. 
On  the  agency  accounts,  since  the  death  of  the  tes- 
tator, a  balance  of  2,700/.  appeared  due  to  the  Re- 
spondent, and  also  500 1  on  the  executorship  accounts, 

(a)  Vide  the  Evidence,  post^  p.  204. 
TOL.  VII.  O 
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1840.        Upon  the  proposal  of  Messrs.  Aiken  &  Montgomery^ 

De  Mont-    ^^  was  agreed,  in  order  to  settle  all  accounts  of  every 

MORFNCY      \i\x\d  between  the    Appellant  and  Respondent,  that 

Dlverhux.    Rispondent  should  strike  off  the   500/.,  and  accept 

bonds  for  the  sum  of  2,700/.  and  that  all  accounts 

and  dealings  between  them  should  be  closed ;  and 

with  that  view  a  deed  was  prepared,  and  after  being 

perused  by  Messrs.  Aiken  &  Montgomery,  was  executed 

by  both  parties. 

By  this  deed,  which  bore  date  the  18th  of  December 
1830,  it  was  witnessed,  that  all  accounts  of  whatever 
kind  theretofore  or  then  depending  between  the  Ap- 
pellant and  Respondent,  in  relation  to  any  dealings 
whatsoever,  had  been  and  were  then  finally  settled ( 
as  well  those  relating  to  the  dealings  between  the 
Respondent  and  the  late  Sir  W.  De  Montmorency^  as 
those  between  the  Respondent  and  the  Appellant; 
and  that  the  Appellant  had  agreed  to  secure  to  the 
Respondent  the  sum  of  2,700/.  in  full,  for  the  balance 
due  on  such  accounts,  by  two  bonds,  one  payable  in 
three  years,  with  interest  at  5/.  per  cent. ;  the  other  in 
five  years,  with  interest  at  6/.  per  cent. ;  and  that  the 
Respondent  agreed  to  accept  the  said  sum,  it  being, 
however,  understood  and  declared  that  he  was  to  pay 
two  bills  of  exchange  for  456/.  and  400/.,  drawn  by 
the  Respondent  and  accepted  by  Appellant,  and  then 
overdue,  and  all  costs  of  proceedings  taken  by  the 
holders  of  them  against  the  Appellant,  and  to  save 
the  Appellant  harmless  against  all  debts  and  demands, 
which  were  set  forth  in  the  Respondent's  accounts  as 
theretofore  paid  by  him  on  account  of  Sir  IV.  De  Mont' 
morency  or  of  the  Appellant ;  and  that  thereby  the 
Respondent  undertook,  by  deed  or  otherwise,  as  coun- 
sel should  advise,  to  assign  to  the  Appellant  all  the 
estates  and  properties  devised  and  bequeathed  by  the 
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will  of  the  said  testator  unto  the  Respondent  as  tnis-        1 840. 
tee,  save  and  except  the  lands  of  Cooldrina^  which  the     i)7mo^. 
Appellant  had  theretofore  conveyed  to  the  Respon-      mobency 
dent,  and  the  conveyance  whereof  he  by  this  deed    bEvBRsux. 
fully  confirmed. 

The  two  bonds  were  executed  at  the  same  time. 
Subsequent  transactions  between  the  parties  are  here- 
inafter stated. 

In  April  1835  the  Appellant  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland^  for  the  purpose  of 
setting  aside  the  said  two  deeds  and  the  bonds,  as 
having  been  obtained  from  him  by  fraud  and  undue 
influence.  The  bill,  as  afterwards  amended,  in  addi- 
tion to  the  matters  before  stated,  and  which  were  not 
disputed,  further  stated  and  chained,  among  other 
things,  that  the  estates  devised  to  the  Appellant  were 
at  the  date  of  such  devise  subject  to  judgment  debts 
to  the  amount  of  10,000/.  to  Mr.  John  Smithtvick, 
father-in-law  of  the  Respondent,  by  virtue  of  several 
judgments  obtained  by  Smithwick  against  the  testa- 
tor ;  and  for  better  securing  the  same,  the  Appellant 
wafr  obliged  to  execute  a  mortgage  to  Smithwick  of 
the  said  estates,  in  December  1830 :  That  the  Respon- 
dent had  not  settled  any  account  of  the  rents  of  the 
estates  with  the  testator  for  many  years  previous  to 
his  death,  nor  with  the  Appellant  since :  That  imme- 
diately after  the  testator's  death  a  report  was  circu- 
lated, at  the  instance  of  the  Respondent,  that  Lord 
Crofton  intended  to  set  up  a  claim  to  the  estates, 
as  Leir-at-law  of  the  testator,  and  to  impeach  the 
will :  That  on  the  day  after  the  interment  of  the  tes- 
tator, the  Respondent  sent  Edmoiid  Smithvnck,  his 
brother-in-law,  to  inform  Appellant  that  Lord  Crofton 
was  in  the  neighbourhood  inquiring  for  the  Respon- 
dent, but  that  Respondent  kept  out  of  the  way ;  and  he 

o  2 


194  CASES  IN  THE  HOUSE  OF  LORDS. 

184a.  {Smilhxcick)  in  the  most  earnest  manner  advised  Ap- 
De  Moht-  pellawt  to  make  a  friend  of  the  Respondent :  That  on 
MOKFNCY  that  occasion  iS77iiMt(;tc^  produced,  ready  prepared,  a 
DiivERLux.  power  of  attorney  to  appoint  Respondent  agent  to 
collect  the  rents  of  the  estates,  and  a  deed,  purporting 
to  give  200/.  to  Respondent,  in  case  of  being  discon- 
tinued as  such  agent ;  and  also  a  conveyance,  bearing 
date  the  same  day  (18th  April)^  whereby  the  Appel- 
lant purported  to  convey  to  the  Respondent  the  estate 
of  Cooldrina ;  and  that  in  consequence  of  the  impres* 
sion  made  upon  Appellant's  mind  by  the  said  E.  SmUhr 
wick  that  the  Respondent  could  take  the  estates  from 
him  or  leave  them  with  him,  he  executed  the  said 
power  of  attorney  and  deeds  so  produced  to  him, 
without  receiving  any  consideration  whatever  for  the 
same  :  That  he  was  grossly  deceived  and  imposed  on 
in  these  transactions,  and  prevailed  upon  by  unfair 
means  and  practices  used  on  behalf  of  the  Respondent 
to  execute  tlie  said  deed  and  conveyance  of  Cooldrinaf 
the  Respondent  refusing  to  put  him  in  possession  <tf 
the  devised  estates,  or  of  the  deeds  and  writings  re- 
lating thereto,  unless  Appellant  executed  the  said 
instruments,  for  the  preparing  of  which  he  never  gave 
any  instructions  or  directions  to  any  person,  nor  was 
any  of  them  prepared  by  any  person  employed  by 
him,  but  were  all  prepared  by  and  under  the  direc- 
tion and  instructions  of  the  Respondent,  and  produced 
to  Appellant,  ready  for  his  execution  thereof,  by  the 
said  Ed.  Sviithwicky  who,  after  they  were  executed, 
declared  that  Appellant  had  thereby  made  a  friend  of 
the  Respondent,  and  the  Respondent,  immediatelj 
after  the  instruments  were  executed,  gave  Appellant 
possession  of  the  said  estates,  except  Cooldrina. 

The  bill  further  stated,  that  a  speech  which  the 
Respondent  addressed  to  the  tenantry  (in  June  1829) 
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stating  that  rumours  had  gone  abroad  as  to  the  Appel-        1^40. 
lant's  want  of  title  to  the  estates,  but  that  Appellant    j^"Tr"^ 
might  rest  secure,  inasmuch  as  the  secret  by  which  he     morenct 
could  be  disturbed  rested  solely  with  the  Respondent,    detere<;i. 
was  made  for  the  purpose  of  intimidating  the  Appel- 
lant and  bringing  him  into  such  terms  as  the  Respon- 
dent deemed  best  calculated  for  his  future  objects: 
That  the  settlement  of  accounts  which  took  place  after 
the  agency  was  terminated  (in  October  1830),  and  by 
which   the  Appellant  appeared  indebted  to  the  Re- 
spondent in  tlie  sum  of  2,700/.,  was  confined  to  the 
accounts  between   the  Appellant  and  Respondent  as 
agent  only,  and  since  the  execution  of  the  power 
of  attorney  before-mentioned,  but  did  not  include  the 
account  of  the  personal  estate  and  effects  of  the  said 
testator :  That,  accordingly,  Messrs,  Aiken  &  Montijo- 
mery^  at  whose  office  the  deed  and  bonds  executed  by 
Appellant  in  December  1830  were  drawn  up,  perceiv- 
ing the  defective  settlement  of  the  accounts,  declined 
to  witness  the  execution  of  said  deed :  That  although 
that  deed  purported  to  confirm   the  deed  of  April 
1829,  the  Appellant  submitted  that  it  had  not  that 
effect,  and  did  not  operate  to  release  the  Respondent 
as  executor,  inasmuch  as  no  account  was  furnished  by 
him  of  the  dealings  between  hhn  and  the  testator  in 
his  lifetime,  nor  on  foot  of  the  personal  estate  of  the 
testator,  and  inasmuch  as  the  Appellant  executed  that 
deed  under  the  impression  that  the  Respondent  had 
the  power  to  invalidate  his  title  to  the  estates,  and 
threatened  to  take  legal  proceedings  for  the  said  sum 
of  2,700/.,  and  refused  to  give  up  the  agency  until  the 
same  was  paid ;  and  the  Appellant  was  then  in  very 
embarrassed  circumstances,  and  the  Respondent  had 
retained  possession  of  title-deeds  relating  to  the  estates, 
and  his  father-in-law,  John  Smithwickj  being  a  credi- 
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1810.  tor  to  a  largo  amount  on  the  said  judgments,  com- 
i)E  Mont-  polled  him  to  execute  to  him  a  mortgage  of  the  said 
iK.RENCT  estates  on  the  same  day  on  which  the  deed  purporting 
Devereux.  to  confirm  the  deed  of  April  1829  was  executed :  That 
Appellant  Iiad  lately  paid  off  the  said  mortgage  debt, 
with  a  view  to  file  this  bill  to  impeach  the  said  deeds^ 
which,  under  the  circumstances  before  stated,  he  could 
not  sooner  do :  and  so  well  aware  was  the  Respondent 
of  the  impeachable  nature  of  the  deed  and  other  trans- 
actions of  the  18th  of  April  1829,  that  he  made  no 
claim  for  payment  of  the  said  annuity  of  200/.  sinoe 
he  was  discharged  from  the  agency. 

The  bill  further  charged,  that  although  no  costs 
were  due  to  the  Respondent  in  the  character  of  att(V> 
ney  and  solicitor  to  the  said  testator,  and  notwith* 
standing  the  Respondent's  agreement  in  the  said  deed 
of  December  1830,  yet  in  1833,  J.  MaheTy  Respon- 
dent's partner  as  attorney,  brought  an  action  against 
Appellant  for  costs,  amounting  to  67 6L;  for  business 
alleged  to  have  been  done  for  the  said  testator  in  his 
lifetime ;  and  in  discharge  thereof  the  Appellant  paid 
the  said  Maker  the  sum  of  135/.;  and  the  said  acdoD 
had  been  brought  with  the  privity  and  for  the  benefit  of 
the  Respondent ;  and  the  Appellant  charged  that  if  any 
costs  were  ever  due  to  the  Respondent  from  the  said 
testator,  the  same  formed  no  part  of  the  consideration 
of  the  said  deed  of  the  18th  of  April  1820. 

The  bill  prayed,  among  other  things,  that  it  might 
be  referred  to  the  Master  to  take  an  account  of  the 
personal  estate  and  efiects  of  the  said  Sir  W.  De  Afant' 
morency,  possessed  or  received  by  the  Respondent  or 
to  his  use,  or  which  but  for  his  wilful  default  or  neg- 
lect  might  have  been  possessed  or  received  by  him; 
and  that  an  account  might  be  taken  of  all  sums 
received  by  or  for  the  use  of  the  Respondent,  belonging 
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to  the  said  Sir  fVilliam  or  his  estate,  during  his  life-        i840. 
time,  as  his  ae^ent,  and  what  was  due  to  the  said  tes-     JTliT^ 

,  ,  De  Mont- 

tator  at  the  time  of  his  death  by  the  Respondent,  on  yoRENcr 
such  agency  account ;  and  that  it  might  be  declared  devereux. 
that  the  said  deed  of  conveyance  of  the  lands  of  Cool- 
drina,  of  the  18th  of  April  1829,  and  said  annuity 
deed,  were  fraudulent  and  void ;  and  that  the  Respon- 
dent might  be  decreed  tc  reconvey  to  Appellant  said 
lands,  and  to  come  to  an  account  of  the  rents  and 
profits  thereof  received  by  the  Respondent  or  for  his 
use,  from  the  execution  of  such  deed,  and  that  he 
might  release  said  annuity ;  and  that  said  deed  of 
18th  of  December  1830,  might  likewise  be  declared 
fraudulent  and  void,  so  far  as  the  same  purported  to 
confirm  the  said  conveyance  of  18th  April  1829,  or  to 
release  the  Respondent  on  foot  of  the  accounts  sought 
by  the  bill. 

The  Respondent,  by  his  answer,  admitted  that  he 
had  not  settled  any  account  of  the  rents  of  the  said 
estates,  or  of  his  other  dealings  with  the  said  testator, 
since  the  14th  oi November  1821,  but  he  had  furnished 
five  accounts  to  the  testator  from  that  day  to  November 
1825,  all  which  he  believed  were  examined  by  the  tes- 
tator, but  not  signed  by  him.  And  he  stated  that  on  the 
day  of  the  death  of  the  testator,  Mr.  W.  Baily^  who 
was  entitled  in  remainder  to  the  said  X^efcreewe  estate, 
expectant  on  the  death  of  the  testator,  came  to  testa- 
tor's house  on  the  day  of  his  death,  and  insisted  on 
getting  the  title-deeds  to  that  estate ;  but  upon  search, 
the  title-deeds  relating  thereto  appearing  very  nume- 
rous and  mixed  up  with  other  deeds,  Mr.  Baily  and 
the  Appellant  agreed  that  all  the  deeds  should  be  given 
to  Respondent,  to  select  and  hand  over  to  each  party 
the  deeds  belonging  to  each ;  that  all  the  deeds  were 
accordingly  brought  to  Respondent's  house,  and  it  was 
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1840.  in  that  way  the  said  deeds  came  into  his  possession, 
^J^"J^^_  and  he  had  since  given  up  to  Appellant,  or  to  his 
MoRtNcr  agent,  all  the  deeds  and  documents  belonging  to  him. 
DiiVkREux.  The  Respondent  admitted,  that  immediately  after 
the  death  of  the  said  testator  a  report  was  circulated, 
according  to  what  Respondent  believed  to  be  the 
fact,  that  Lord  Crofton  intended  to  claim  the  devised 
estates  and  to  impeach  the  said  will,  but  he  utterly 
denied  that  the  report  originated  with  him ;  that  Lord 
CroftorC^  solicitors  came  to  him  and  talked  with  him 
on  the  subject  of  the  will,  and  Respondent  assured 
them  of  its  validity.  He  also  admitted  that  he  did, 
at  the  Appellant's  request,  address  his  tenantry  on 
the  occasion  in  the  bill  mentioned:  he  could  not,  at 
that  distance  of  time,  recollect  what  he  particularly 
said  on  that  occasion,  but  his  object  in  referring  to 
the  Appellant's  title  being  disputed,  if  he  did  refer 
thereto,  was  to  convince  the  tenantry  that  Lord 
Crofton'^  claim  was  groundless,  and  that  the  Re-* 
spondent  had  it  in  his  power  to  prove  it  such,  and 
to  prevent  the  tenants  from  giving  up  possession  or 
affording  any  aid  to  Lord  Crofton  and  his  agents, 
who  were  then  seeking  to  get  possession  of  the  said 
estates.  And  the  Respondent  denied  that  such  speech 
was  made  by  him  with  a  view  to  his  own  interest,  or 
to  any  future  object  of  his  own,  or  for  the  purpose  of 
intimidating  the  Appellant. 

The  Respondent,  in  his  said  answer,  further  said, 
it  was  wholly  untrue,  that  on  the  day  after  the  inters 
ment  of  the  said  testator,  or  at  any  other  time,  he  s^oit 
by  the  said  Edmond  Smithwick  or  any  other  person, 
to  the  Respondent,  any  such  instruments  as  in  the 
bill  mentioned  in  that  behalf;  but  he  said,  that  on 
the  17th  of  April  1829,  and  without  any  previous 
solicitation  on  his  (Respondent's)  part,  the  Appellant 
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informed  him,  through  Dr.  Cullinariy  the  medical 
attendant  of  the  late  Sir  Willianij  and  also  a  friend 
of  Appellant,  that  it  was  the  Appellant's  intention  to 
give  Respondent  the  estate  of  Cooldrina^  as  a  testi- 
mony of  his  own  and  his  late  father's  esteem  for  the 
Respondent;  and  that  the  Appellant  was  likewise 
anxious  to  continue  the  Respondent  as  his  agent,  at 
the  same  salary  which  the  Respondent  had  received 
from  Sir  TVilliam:  That  the  Respondent,  in  reply, 
expressed  his  obligations  for  the  Appellant's  intention 
with  respect  to  the  lands  of  Cooldrina,  and  said  that 
he  (the  Respondent)  would  in  consequence  relinquish 
his  claim  against  Sir  WillianC^  estate  for  costs,  but 

.    declared  his  indifference  about  the  agency,  as  he  con- 
sidered the  Appellant  to  be  an  uncertain  person,  who 

.,  at  any  moment  might  remove  him  from  his  situation : 
That  upon  the  Appellant,  on  the  same  day,  personally 

"  repeating  his  offer  of  the  agency,  and  at  the  same 
time  offering  to  bind  himself  to  continue  the  Re- 
spondent's salary  in  case  he  should  dismiss  him  with- 
out cause,  the  Respondent  accepted  the  offer,  and  the 
Appellant  thereupon  directed  him  to  have  the  neces- 
sary deeds  and  documents  prepared  for  carrying  into 
effect  the  Appellant's  intentions  with  respect  to  the 
agency  and  the  Cooldrina  estate,  which  the  Re- 
spondent accordingly  did,  and  the  deed  was  executed 
by  the  Appellant  and  Respondent  in  the  presence  of 
and  attested  by  William  Manning  an  attorney,  the 
said  Edmond  Smithwick,  and  another  person;  and 
the  Appellant  and  his  wife  read  it  over  before  he 
executed  it,  and  both  expressed  their  pleasure  at  it, 
and  declared  that  the  Appellant,  in  making  this  gift 
to  the  Respondent,  was  carrying  into  effect  the  wishes 
of  Sir  W.  De  Montmorency. 

And  the  answer  stated,  that  the  Respondent  con- 
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tinucd  to  act  as  the  Appellant's  agent  for  about  a 
year  and  a  half,  but  having,  during  that  period,  made 
advances  to  the  Appellant  considerably  exceeding  the 
rents  of  his  estates,  the  Respondent  became  desiious 
to  relinquish  the  agency,  and  in  October  1830  he 
intimated  to  the  Appellant  such  his  intention,  and 
thereupon  furnished  to  him  the  accounts  of  his  re- 
ceipts and  disbursements  as  his  agent,  and  also  of  hia 
receipts  and  disbursements  as  executor  of  Sir  W. 
De  Montmorency,  which  last-mentioned  receipts  con- 
sisted of  arrears  of  rent  due  to  the  said  testator  at 
his  death,  and  afterwards  got  in  by  the  Respondent: 
That  these  accounts,  and  the  vouchers  in  support 
thereof,  were  fully  examined  by  Messrs.  jiikaa  k 
Montgomery  J  the  Appellant's  solicitors,  and  Mr.  Jolm 
Robert  Malone,  who  succeeded  Respondent  in  the 
agency ;  and  it  appeared  thereby,  as  the  fact  was,  that 
a  sum  of  about  2,700  /•  was  due  to  the  Respondent 
on  the  balance  of  his  agency  account,  and  a  sum  of 
above  600/.  on  the  balance  of  his  executorship  ac- 
count; and  after  a  full  discussion  of  the  affairs  between 
the  Appellant  and  Respondent,  during  which  the  Re- 
spondent, at  the  request  of  Messrs.  Aiken  &  MmU- 
gomeryy  consented  to  give  up  all  claim  on  account  of 
transactions  between  him  and  Sir  IV.DeMontmorencg, 
it  was  agreed  that  the  Respondent,  in  order  to  setde 
all  accounts  of  every  kind  between  himself  and  the 
Appellant,  should  accept  the  Appellant's  bonds  for 
the  sum  of  2,700/.  in  discharge  of  the  monies  due  to 
the  Respondent,  and  that  all  accounts  and  dealings 
between  them  should  be  finally  closed,  and  that  audi 
a  deed  as  before  stated  should  be  executed:  That  a 
deed  was  thereupon  prepared,  and  was  perused  by 
Messrs.  Aiken  &  Montgomery ,  as  the  solicitors  of 
the  Appellant,  and,  after  certain  alterations  had  been 
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made  by  them,  was  approved  by  them,  and  a  written  i84o. 
indorsement  of  approval  was  put  upon  the  draft  of  j^Tmont- 
the  deed  by  Mr.  Montgomery :  That  Messrs.  Aiken  morekcy 
&  Montgomery^  and  Mr.  Malone^  attended  on  behalf  deve^reux. 
of  the  Appellant  at  the  execution  of  this  deed,  and 
'Messrs.  Aiken  &  Montgomery^  or  one  of  them, 
]>erused  aloud  the  ingrossment  thereof  in  the  pre- 
sence of  the  Appellant,  before  it  was  executed  by  him 
and  the  Respondent:  That  if  they  refused  to  attest 
the  said  deed  it  was  because  they  were  personally 
interested  in  its  provisions,  the  costs  due  to  them 
from  Sir  fV.  De  Montmorency  being  thereby  secured 
to  them.  The  Respondent  answered  as  to  his  law 
costs  against  Sir  JV.  De  Montmorency^  thus  given  up 
in  the  settlement,  that  he  always  considered  he  was 
entitled  to  those  costs,  as  they  were  perfectly  distinct 
from  his  salary  as  agent  and  receiver ;  but  he  had 
every  reason  to  expect,  and  did  in  fact  believe,  from 
Jus  relationship  to  the  said  testator,  and  from  the 
kind  disposition  always  manifested  by  the  testator 
towards  him,  that  he  ^ould,  during  his  life,  or  upon 
ills  death,  have  made  some  adequate  remuneration 
for  his  professional  services ;  and  that  for  that  reason, 
and  no  other,  he  did  not  bring  his  said  costs  into 
account  with  the  testator,  with  whom  he  continued 
on  the  most  confidential  terms  up  to  his  death. 

The  Respondent  in  his  answer  further  said,  he  had 
not  made  any  claim  against  the  Appellant  in  respect  of 
the  annuity  of  200/.,  not  from  any  conviction  of  the 
impeachable  nature  of  the  transaction  of  the  1 8th  of 
April  1829,  as  in  the  bill  alleged,  but  because,  hav- 
ing voluntarily  resigned  the  agency,  and  not  being 
removed  therefrom,  he  could  not  make  claim  to 
the  annuity,  which  was  provided  for  the  latter  con- 
tingency only :    That   upon   the  said  settlement  of 
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accounts  Respondent  gave  up  to  the  Appellant  or  his 
agents  all  the  vouchers  for  his  accountSy  and  then,  or 
shortly  afterwards,  he  also  gave  up  all  such  deeds 
and  papers  as  remained  in  his  possession  belonging 
to  the  Appellant ;  and  the  Appellant  acquiesced  tm 
several  years  in  the  said  arrangement,  without  ever 
expressing  any  intention  to  disturb  it ;  on  the  con- 
trary, that  he  wrote  two  letters  to  Respondent,  to 
which  (they  arc  set  out  in  the  evidence)  the  Respon- 
dent referred  as  evidence  of  acquiescence. 

The  Respondent  admitted  that  his  partner,  Joh 
Maker,  furnished  a  bill  of  costs  to  the  Appellant, 
amounting  to  the  sum  of  524/.  16^.  10  id.^  and  that 
he  commenced  an  action  for  the  recovery  thereof: 
That  the  said  costs  were  for  business  done,  both  for  the 
testator  in  his  lifetime,  and  for  the  Appellant  after 
testator's  decease  ;  but  that,  although  Afaher  was 
the  Respondent's  partner,  there  had  been  since  the 
commencement  of  their  partnership,  several  branches 
of  the  profession  in  the  emoluments  of  which,  by  the 
express  terms  of  their  partnership,  the  Respondent 
had  no  share :  That  a  considerable  portion  of  the  buffl- 
ness  charged  for  by  Maker  was  of  this  descripticm ; 
and  that  the  said  bill  of  costs  contained  a  cliaige 
against  the  Appellant  himself,  for  business  done  bj 
Maker  J  of  the  sum  of  272/.:  That  the  Respondent 
had  heard  and  believed  that  the  main  ground  (tf 
the  Appellant's  defence  to  Maker's  demand  of  624t 
165.  lOJrf.  was  that,  by  reason  of  the  execution 
of  the  said  deeds  of  the  18th  of  April  1820  and  18th 
December  1830,  the  Appellant  was  not  liable  to  the 
payment  of  the  portion  of  the  said  costs  incurred  in 
the  lifetime  of  his  father ;  thereby,  as  the  Respondent 
submitted,  distinctly  availing  himself  of  the  provisi(Hifl 
of  the  said  deeds,  which  he  by  his  said  bill  sought  to 
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impeach :  That  the  Respondent  had  heard  and  believed        1 840. 
that  Maker,  in  order  to  avoid  litigation,  agreed  to     i^TmI^,.. 
accept  as  a  compromise  from  the  Appellant  a  sum  of     morenct 
135/.  in  full  discharge  of  such  part  of  the  said  bill  of    Dkvereux. 
costs  as  the  said  Maker  was  entitled  to  claim  against 
the  Appellant  himself;  and  that  upon  the  settlement 
between  the  Appellant  and  Maker,  all  the  costs  for 
business  done  in  the  lifetime  of  the  said  testator  were 
by  consent  struck  out  in  the  first  instance,  and  the 
sum  of  135  /.  was  accepted  on  the  foot  of  the  balance 
of  272/.,  which  sum  of  135/.  was  not,  as  the  Re- 
spondent believed,  near  the  amount  of  the  description 
of  the  said  costs  which  Maker  was  entitled  to  as  his 
own,  and  no  part  of  it  was   for  the   benefit  of  the 
Respondent. 

The  answer  then  submitted  that  the  Appellant  was 
barred  from  obtaining  the  accounts  sought  by  the  bill, 
by  the  said  deed  of  the  18th  of  December  1830,  as 
well  as  by  the  Statute  of  Limitation  (more  than  six 
years  having  elapsed  between  the  testator's  death  and 
the  filing  of  the  bill) ;  and,  without  waiving  these 
objections,  concluded  by  referring  to  the  schedules 
annexed  thereto,  as  containing  certain  of  the  accounts 
sought  by  the  bill,  so  far  as  the  Respondent  was  able 
to  set  forth  the  same. 

Witnesses  were   examined   on  both   sides  in  the 

cause. 

The  Appellant's  evidence  was  to  the  following 
eflTect : — 

Mr.  W.  Mannin  of  Freskford^  an  attorney,  wit- 
nessed the  execution  of  the  deed  of  the  1 8th  of  April 
1829:  was  not  engaged  in  the  preparation  of  it;  be- 
lieved it  was  prepared  by  the  Respondent :  it  was  not 
submitted  for  witness's  approval,  nor  did  he  in  any 
manner  approve  of  it  on  behalf  of  the  Appellant,  fur- 
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1 840.       tlicr  than  by  becoming  a  subscribing  witness  throagfa 

j^^"JJ|J^^_    the  means  of  the  Respondent's  brother-in-law,  Ed. 

iioRENCY     SmithwicAj  who  had  the  carriage  of  it  previous  to  its 

D£VfiB£ux.    execution,  previous  to  which  witness  had  no  eonver- 

sation  with  the  Appellant  about  it ;  but  the  Appellaot 

often  afterwards  expressed  his  r^ret  at  being  induced 

to  convey  the  said  lands. 

This  witness  said  he  was  present  when  the  Respon- 
dent made  the  speech  (before  mentioned) .  There  were 
about  500  persons  present  on  the  occasion,  composed 
chiefly  of  the  tenantry,  to  whom  the  Respondent  said 
in  his  speech,,  that  ^^  with  him  and  him  only  lay  the 
secret  that  could  disturb  the  Appellant  in  the  possession 
of  his  estates,  and  with  him  it  should  remain  ;  and  if 
the  parties  claiming  the  estates  went  to  law,  he  would 
take  care  and  defeat  them,  as  he  was  always  successfbl 
in  all  cases  in  which  he  was  concerned  ;''  or  words  to 
that  effect.  The  Appellant  and  Respondent  were  at 
that  time  together  in  Appellant's  carriage.  Lord 
Crofton  was  then  setting  up  a  claim  to  the  estates,  and 
witness  believed  it  was  for  the  purpose  of  making  a 
friend  of  the  Respondent  and  securing  his  interest, 
that  Appellant  was  induced  to  execute  the  deed,  being 
a  man  of  weak  mind,  very  timid,  and  quite  incapable 
of  managing  his  affairs^  or  of  judging  what  was  best 
to  be  done  in  the  settlement  of  them. 

William  Fitzpatrick  said  he  was  present  when  the 
said  speech  was  made.  It  was  on  the  occasion  of  the 
Appellant  coming  to  the  country  after  the  death  of  his 
father  that  the  tenantry  met  him  in  the  town  of  Fredh 
ford.  The  Respondent,  from  the  Appellant's  carriage, 
stated  "  that  reports  were  in  circulation  that  Lord 
Crofton  had  intended  to  proceed  at  law  against  Mr. 
De  Montmorency 9  for  recovery  of  his  property ;  that  he 
(Respondent)  defied  them  all,  for  tliat  no  person  knew 
what  would  injure  him  (the  Appellant)  respecting  the 
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estates  and  the  title,  or  knew  the  secret  that  would  do       1840. 
so,  but  he  (the  Respondent),  and  that  he  would  keep  it    jy^  Mokt- 
to  himself;"  or  words  to  that  effect.  morency 

V. 

Mr.  Andrew  Thomas  Montgomery,  of  Dublin^  soli-  Devebeux. 
citor,  said  he  had  been  employed  with  the  late  Samuel 
Aiken,  his  partner,  as  solicitor  for  Sir  IV.  De  Mont- 
morency, and  conducted  all  his  law  business  for  20 
years  up  to  his  death,  during  which  time  Sir  William 
had  no  otiier  law  agent,  although  on  one  occasion  the 
Respondent  had  brought  an  ejectment  at  the  suit  of 
Sir  William,  who,  however,  on  being  told  of  it  by 
witness,  said  he  was  entirely  ignorant  of  it,  and  would 
inquire  into  the  matter,  which  he  subsequently  did, 
and  stated  to  witness  that  Respondent  informed  him 
there  had  not  been  time  to  write  to  Dublin  on  the 
aubject;  aud  Sir  William  declared  the  like  matter 
should  not  occur  again,  as  he  had  entrusted  his  law 
agency  to  witness  and  partner. 

This  witness  had  frequent  conversations  with  the 
Respondent  respecting  the  devise  of  the  estates  to  the 
Appellant ;  never  recollected  anything  prejudicial  to 
bis  title  said  by  the  Respondent,  but  he  distinctly  stated 
that  he  knew  of  circumstances  connected  with  the 
estates  that  would  ruin  the  Appellant's  prospects  of 
which  no  other  person  than  himself  was  aware :  and  he 
added  that  Appellant  was  not  using  him  well,  but  that  at 
the  same  time  he  never  would  injure  him.  Witness  was 
employed  on  the  part  of  Appellant  on  the  occasion  of 
the  execution  of  the  deed  dated  the  18th  o{  December 
1830,  and  gave  this  account  of  what  passed: — "The 
Respondent  furnished  accounts  to  the  Appellant  on 
that  occasion,  and  we  were  proceeding  to  investigation 
of  them,  when  I  perceived  they  would  occupy  a  con- 
siderable time  ;  I  proposed  to  the  defendant  to  strike 
off  a  certain  sum  of  money  off  his  demand,  and  thereby 
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1840.       settle  all  matters  between  them ;  whereupon  the  defen- 
'    "  dant  agreed,  and  a  considerable  sum  was  struck  o£ 

De  Mont-  . 

MORENCT  amounting,  as  I  best  recollect,  to  above  500  /.,  and  no 
Dbvereux.  further  investigation  or  examination  of  said  accoonts 
was  had,  although  we  had  previously  examined  n- 
rious  vouchers  in  respect  thereto,  and  I  looked  upcm 
them  to  have  been  finally  settled  between  them, 
although  neither  party  appeared  pleased.  After  that 
arrangement,  the  balance  of  said  account  was  the 
sum  mentioned  and  ascertained  as  the  consideratioa 
of  said  deed.  As  I  best  recollect  and  believe,  I 
made  objections  to  the  draft  of  said  deed  of  JDecem- 
her  1830,  because  it  contained  a  recognition  oft 
previous  conveyance  of  thp  lands  of  Cooldrina,  which 
I  conceived  had  nothing  to  say  to  the  transaction 
then  pending;  and  I  also  insisted  that  the  claim  which 
my  partner  and  myself  had  for  costs  against  the 
late  Sir  fV.  De  Montmorency  should  be  recognised  in 
said  deed,  as  defendant  was  his  sole  executor.  The 
defendant  refused  to  listen  to  my  objection  respecting 
the  conveyance  of  the  lands  of  Cooldrina^  but  he  ac- 
quiesced in  that  part  respecting  his  liability  to  us  as 
executor  of  Sir  William^  in  respect  to  said  costs  :■  I 
reluctantly  acquiesced  in  the  execution  of  that  deed, 
recognizing  the  conveyance  of  Cooldrinay  in  conse* 
quence  of  the  necessitous  state  of  the  plaintiflTs  afiain 
at  the  time.  Richard  Smithwick^  son  to  John  Smitk- 
wickj  in  the  pleadings  named,  was  present  upon  the 
occasion  of  the  aforesaid  ai*rangement  of  said  ae- 
counts ;  and,  as  I  best  recollect,  at  the  execution  of 
said  deed  he  attended  on  behalf  of  said  John  Smitkr 
wickj  who  had  claims  to  a  considerable  amount  against 
the  estate  of  the  late  Sir  PT.  De  Montmorencyj  and 
he  urged  in  the  strongest  manner  the  arrangement  of 
defendant's  accounts  and  the  execution  of  said  deeds 
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for  the  purpose  of  getting  a  mortgage  executed  to        i840. 
secure  the  claims  which  his  father  had  made  upon     ^Tmokt- 

said  lands.     I  refused  to  become  an  attesting  witness      morekcy 

-J 

to  said  deed,  first,  because  my  own  claims  were  recog-    Devereux. 
nized  in  it ;  and  secondly,  that  my  doing  so  might 
operate  to  bind  the  plaintiff  thereto  at  a  future  time, 
as  he  declared  that  he  was  not  satified  with  the  arrange- 
ments so  made." 

The  Respondent's  evidence  was  to  the  effect  fol- 
lowing:— 

Mr.  JVilliam  Baily^  tenant  in  remainder  of  the  Kil- 
creene  estate  expectant  on  th  death  of  SirVT.  DeMonU 
tnorenct/j  said  he  went  to  his  house  the  day  after  his 
death  and  required  the  title-deeds  of  that  estate :  the 
Appellant  and  Respondent  were  present ;  both  agreed 
that  all  the  deeds  and  documents  in  the  house  should 
be  sent  on  to  Kilkenny,  to  the  house  of  the  Respondent, 
to  select  and  ^separate  the  deeds  belonging  to  witness 
and  Appellant,  and  they  were  sent  on  accordingly. 
Witness  added,  that  there  was  a  strong  report  pre- 
valent in  the  county  at  the  time  of  Sir  fV.  De  Mont- 
morency'%  death,  that  Lord  Crofton  intended  to  claim 
his  estates  at  Upperwood,  as  heir-at-law,  and  to  dispute 
the  Appellant's  title;  and  Lord  Crofton  told  witness 
of  such  his  intention. 

Mr.  James  Cullman^  a  medical  man,  practising  in 
Fre^hford,  said  he  attended  Sir  W.  De  Montmorency 
professionally  since  1814  down  to  his  death,  and  was 
constant  in  his  attendance  on  him  during  the  whole  of 
his  last  illness.  The  Appellant  was  in  constant  attend- 
ance. Witness  then  went  on  to  state  to  this  effect : — 
On  the  day  of  the  interment  of  Sir  William^  while 
the  Appellant  and  this  witness  and  two  or  three  others 
were  at  dinner  at  Upperwood^  immediately  after  dinner 
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Appellant  told  witness  that  he  had  determined  on 
giving  Cooldrina  to  the  Respondent,  and  to  employ 
him  as  his  agent  and  receiver  at  the  same  salary  that 
his  father  paid  him;  and  Appellant  desired  witness  to 
inform  Respondent  of  his  said  intention,  at  the  same 
time  placing  his  hands  on  witness's  shoulder  and  ad- 
dressing the  conversation  to  him  particularly.  To  the 
best  of  witness's  recollection,  Mr.  W.  Mannin  was  one 
of  the  persons  then  present,  and  it  was  on  the  1 6th  of 
4pn/ 1829.  On  the  17th,  witness  met  the  Respondent 
as  he  was  going  to  Upperwoody  and  communicated  to 
him  the  said  declaration  and  message,  in  the  same  or 
nearly  the  same  words  used  by  the  Appellant,  and 
with  his  authority,  as  witness  conceived.  The  Respon- 
dant's  reply  was,  that  he  would  have  nothing  to  do 
with  Cooldrina  or  the  agency  until  he  had  first  put 
the  Appellant  in  possession  of  his  property  under  the 
will,  for  which  purpose  he  had  then  come  from  KU' 
kenny ;  adding,  that  he  was  afraid  to  ^ave  anything 
to  do  with  the  Appellant,  as  he  was  a  man  not  to  be 
depended  on,  and  that  he  was  apprehensive  of  offend- 
ing his  own  friends  by  connecting  himself  with  the 
Appellant.  Witness  did  not  give  the  Respondent  any 
directions  as  to  the  manner  of  carrying  the  said  pro- 
posal  into  execution.  He  told  the  Appellant  in  ten 
minutes  afterwards  that  he  had  delivered  the  message 
to  the  Respondent ;  and  in  the  course  of  the  same  day, 
after  the  Respondant  had  given  formal  possession  to 
the  Appellant  of  the  property  left  him  by  the  will,  by 
delivery  of  a  sod  and  twig,  the  Appellant  told  witness 
that  he  had  arranged  matters  with  the  Respondent  and 
would  give  him  his  agency :  they  had  a  great  deal  of 
conversation  together  during  the  day,  but  witness  did 
not  hear  much  of  it.  Witness  further  said,  that  there 
was  a  report,  before  and  after  the  death  of  Sir  Wil- 
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fiant,  that  Lord  Crofton^  as  his   heir-at  law,  would        i84-o. 
dispute  his  will  and  the  Appellant's  title.  '      d^MoTt- 

Mr.  Mdmond  Smithwickj  brother-in-law  of  the  Re-  morency 
spondent,  said  he  was  a  subscribing  witness  to  the  deed  devereux^ 
of  the  18th  of  April  1829.  He  said  Mr.  Mannin  was 
another  subscribing  witness :  and  the  deed  was  first 
carefully  read  by  the  Appellant  in  presence  of  his 
wife  and  of  Mr.  Mannin^  w  ho,  as  witness  believes,  also 
perused  it,  and  the  subject-matter  was  talked  over  be- 
fore the  deed  was  executed.  Witness  held  out  no  threat 
or  inducement  to  the  Appellant  to  execute  that  deed. 
When  witness  produced  the  deed  to  the  Appellant, 
he  requested  him  to  consult  his  wife,  and  for  both 
seriously  to  consider  the  matter  before  executing  the 
deed;  and  they  both  in  the  presence  of  witness  and  of 
Mr.  Mannin^  expressed  their  great  delight  in  having 
it  in  their  power  to  make  the  said  deed ;  and  the 
Appellant  added  that  it  was  the  wish  of  his  late 
father  that  he  should  pay  the  Respondent  a  compli- 
ment for  his  many  and  long  services. 

Mr.  J.  Maker  J  an  attorney  and  partner  of  the  Respon- 
dent, said  he  was  employed  by  him  in  October  1830  to 
arrange  accounts  between  him  and  the  Appellant,  con- 
sisting, on  the  credit  side,  of  various  sums  of  money 
paid  by  the  Respondent  on  account  of  Sir  W.DeMontmo- 
rencj/f  after  his  death,  and  on  account  of  the  Appellant 
from  that  time  down  to  November  1830;  and  consist- 
ing, on  the  debit  side,  of  monies  received  by  the  Re- 
spondent, as  well  on  account  of  the  assets  of  Sir  William 
as  of  the  rents  and  profits  of  the  Appellant's  estates,  over 
which  the  Respondent  acted  as  agent  and  receiver. 
There  was  a  final  settlement,  and  not  a  speedy  and 
immediate  settlement,  of  the  said  accounts  in  December 
1830,  at  the  house  of  Mr.  Aiken,  one  of  the  Appel- 
lant's solicitors  in  Dublin^  in  the  presence  of  Appel- 
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184-0.       lant  and  Respondent.     The  investigation  began  on 
DeMont-    ^^^  ^^^  October  1830,  and  did  not  terminate  till  the 
M«»RiKCY     end  of  December.     Some  of  the  items  in  the  account 
DcvEREux.    ^ere  checked  off  by  the  Appellant  or  by  his  solicitors, 
Messrs.   Aiken  &  Montgomery^    and     by    his   agent 
Mr.  Maloney   who  all  attended  the  investigation  tf 
Appellant's  professional  advisers.     The  original  ac- 
counts and  vouchers  were  handed  over  to  the  Appel- 
lant ;  several  deeds  and  papers,  including  the  probate 
of  the  will  of  Sir  W.  De  Montmorency^  were  handed 
over  by  Appellant's  direction  to  his  agent  Afalone^  im-  . 
mediately  after  closing  the  settlement  of  the  accounts. 
The  terms  of  the  settlement  were  that   Respondent 
agreed,  w^th  a  view  to  put  an  end  to  aU  disputes,  to 
accept  bonds  for  2,700  /.  in  satisfaction  of  a  conside^ 
able  balance  which  was  found  to  be  due  to  him  on 
foot  of  the  said  accounts,  and  the  Appellant  agreed  to 
give  such  bonds,   and   the  parties  were   to  execute 
mutual  releases.     No  one  present  made  any  objectioi 
to  that  arrangement,  but  all  seemed  greatly  pleased 
with  it.    M^itness  accordingly  prepared  a  deed,  which 
(the  draft  thereof  having  been  perused  and  altered 
and  then  approved  by  Messrs.  Aiken  &  Montgomenf 
on  behalf  of  the  Appellant)  was  executed  by  him 
and  the  Respondent,  after  a  covenant  had  been  added 
for    securing  the    right  of  Messrs.  Aiken  &  ManU- 
gomery  to  seek  from   the  Respondent  costs  due  to 
them  from  Sir  fV.  De  Montmorency. — [This  was  the 
deed  of  the  18th  of  Deceinber  1830,  before  stated.] 

Among  the  papers  proved  as  exhibits  on  either  side^ 
besides  the  deeds  and  writings  already  stated,  were 
the  following:— A  letter  from  Mr.  Aiken  (partner  of 
Mr.  Montgomery)^  to  the  Respondent,  dated  DubBM^ 
April  28,  1829,  in  which  the  writer  says,  "1  forward 
you  a  schedule  of  such  of  the  title  papers  of  the  Ute 
Sir  W.  De  Montmorency  as  are  in  our  hands.     I  find 
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Mr.  Gealcj  solicitor  for  Lord  Crofton,  has  taken  out  a        i8^. 
I     copy  of  the  late  recovery  and  deed  leading  the  uses     ^^  Mo^T. 
r    Aereof.     This  I  mention  to  put  you  on  your  guard."      morenct 
I     fThis  letter  was  intended  to  prove  that  Lord  Crofton    Devereux. 
t    was  then   about   disputing  Appellant's  title    to   the 
\    estates.] 

i  A  letter  from  the  same  to  the  same,  dated  the  13th 
E  of  October  1830,  contained  this  passage:  **  Bring  up, 
j^  when  you  come,  the  conveyance  to  you  of  Cooldrinay 
t  in  which  it  is  said  is  embodied  a  general  release 
fc  as  between  you  and  Mr.  De  Montmorency.  I  pray 
i  of  you  by  no  means  to  omit  bringing  up  this  deed, 
I  and  in  a  word  all  such  other  deeds,  papers,  &;c.  as 
f  relate  to  the  accounts,  which  I  think  may  be  yet 
f  amicably  settled." — [The  object  in  proving  this  ex- 
I  hibit  was  to  show  that  pending  the  settlement  of  the 
I  accounts,  and  before  the  execution  of  the  deed  of 
.  the  18th  of  December  1830,  the  attention  of  Messrs. 
t  Aiken  &  Montgomery^  Appellant's  solicitors,  had  been 
r    directed  to  the  deed  of  the  18th  of  April  1829.] 

A  letter  from  Mr.  Aiken  to  Mr.  Maker ^  dated 
November  12,  1830,  was  in  these  terms:  "I  am 
authorized  to  say  that  as  Mr.  Devereux  has  agreed 
not  to  bring  forward  or  make  any  other  charge 
against  Mr.  De  Montmorency,  for  any  money  trans- 
actions or  dealings  which  were  had  or  took  place 
between  Mr.  Devereitx  and  the  late  Sir  fFilliamy  and 
that  the  same  shall  be  for  ever  done  away  with, — that 
Mr.  De  Montmorency  will  accede  to  the  arrangement 
proposed  this  evening.  I  therefore  submit  to  you 
that  an  entire  new  account  should  be  prepared  on  the 
part  of  Mr.  Devereux,  and  be  confined  to  such  money 
transactions  and  dealings  as  took  place  between  Mr. 
Deveretix  and  Mr.  De  Montmorency^mceSn  William's 
death ;  which  account  1  should  hope  may  be  made  out, 
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produced,  gone  into,  vouched,  and  finally  settled 
the  meeting  appointed  for  to-morrow." 

The  draft  of  the  deed  of  December  1830,  with  tt^is 
indorsement,  '^  I  approve  of  this  draft  on  behalf  ^ 
W.  De  Montmorency,  Esq. — A.  T.  Montgomery y*  i^aa 
also  proved  as  an  exhibit,  as  well  as  the  deed  itseSj^ 
and  also  the  two  following  letters,  which  were  refersr^ 
to  in  Respondent's  answer  as  showing  the  AppellaKi.t^0 
acquiescence  in  the  settlement,  and  other  mattcm 
referred  to  in  the  last-mentioned  deed. 

"  Upperwood,  16th  November  1831. 
"  Dear  Harvey , 

"  Mrs.  Darby y  the  widow  of  George  Darby ^  called 
on  me  this  morning  for  the  balance   of  an  account 
alleged  by  her  to  be  due  to  her  late  husband,  of  my     ^ 
father.     By  the  deed  executed  between  you  and  me,    .^ 
you  undertook  the  payment  of  all  debts  due  of  my     -] 
late  father,  except  certain  debts  in  and  on  the  back    .  4 
of  the  said  deed  excepted,  and  Mrs.  Darby  was  m)t 
amongst  those  excepted  ;  you  will  therefore  please  to 
let  her  know  that  I  am  not  her  debtor,  if  upon  investi- 
gation anytliing  be  really  due -to  her. 

"  And  believe  me  truly  yours,  fV.De  Montmorency^ 

"  Upperwoodj  14th  October  1881. 
"  My  dear  Harvey, 

'^  I  understand  that  some  evil-minded  person  has 
told  you  lately  that  I  repented  giving  you  Cooldrima^ 
I  can  assure  you  I  never  did  say  so,  nor  neither  did  I 
ever  repent  giving  it  to  you ;  and  whoever  told  you  so, 
told  you  a  great  falsehood.  I  should  feel  sorry  that  yoa 
should  think  for  a  moment  that  I  should  say  so;  I  only 
wish  that  Cooldrina  was  better  for  your  sake,  and  I  wirfi 
it  was  able  to  produce  you  ten  times  as  much  as  it  is. 

'*  And  now  believe  me,  my  dear   Harvey^   yours 
obliged,  Wm.  De  Montmorency.'' 


\ 
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Several  schedules  of  accounts  referred  to  in  the       i840. 
pleadings  were  proved  as  exhibits,  including  a  schedule     ^^  mokt- 
annexed  to  the  deed  of  December  1 830,  by  which  it  ap-     morekcy 
peared  that  there  were  debts  to  the  amount  of  1 1 ,690 1.    Devereux. 
against  the  estates  left  to  Appellant  by  Sir  TF.  De 
Montmorency y  and  not  charged  in  the  accounts  of  the 
Respondent,  who  by  the  provisions  of  the  said  deed 
undertook  to  discharge  all  the  other  debts  against  Sir 
William  and  the  estates. 

The  cause  was  heard  in  January  1837,  by  the  Lord 
Chancellor  of  Ireland^  who  decreed  that  the  bill 
should  be  dismissed,  without  costs  (6). 

Mr.  Tinney  and  Mr.  Pemberton,  for  the  Ap- 
pellant, against  that  decree  : — The  deed  dated  the 
18th  of  April  1829,  conveying  away  a  valuable 
estate  from  the  Appellant  to  his  own  trustee  and 
agent,  was  executed  under  such  circumstances  as 
clearly  entitled  the  Appellant  to  call  on  a  Court 
of  Equity  to  set  it  aside,  or  give  him  other  effec- 
tual relief  against  it.  That  was  not  only  a  trans- 
action between  principal  and  agent,  cestui  que  trust 
and  trustee,  which  relations  would  of  themselves  be 
sufficient  to  avoid  it,  but  it  was  also  a  transaction 
effected  by  fraud  and  undue  influence  on  the  part  of 
the  agent.  The  deed  recited  that  Sir  JV.  De  Mont- 
morencyy  immediately  after  the  execution  of  his  will, 
directed  and  requested   the  Appellant  to    give  the  * 

Respondent  the  estate ;  a  recital  so  wholly  false,  that 
it  was  not  even  attempted  to  be  proved.  The  deed 
was  prepared  by  the  agent  and  trustee,  and  sent  with 

(fi)  The  case  is  reported  by  Messrs.  Drury  &  Walsh,  p.  119. 

P  4 
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1840.        that  false  recital  to  the  Appellant  to  be  execute 

De  Mokt-  '^'™»  ^^'^  d^y  ^^^^^  his  father's  funeral,  with  a  con 
MORKNCY  nication  at  the  same  time  amounting  to  a  threat 
DiV£Rcux.  unless  he  executed  it,  he  should  not  have  the  assist 
of  his  trustee  in  protecting  himself  against  the 
tended  claim  of  the  heir-at-law  to  the  estates. 
Crofton  made  no  attempt  to  enforce  the  claim, 
the  Respondent  well  knew  that  there  was  no  gr^ 
for  such  a  claim,  but  he  availed  himself  of  the  n 
(which  probably  originated  with  himself,  though 
is  not  proved)  to  alarm  the  Appellant.  The  de< 
gift  granted  under  such  circumstances  of  pressure, 
without  legal  advice,  could  not  be  maintained 
stood  by  itself.  Then  could  it  be  said  that  subseq 
transactions  set  it  up  and  confirmed  it  ?  In  the 
cumstances  and  relative  situation  of  the  parties,  n 
of  the  Appellant  could  give  confirmation  to  the 
so  as  to  preclude  him  from  relief.  The  dee 
December  1830,  which  is  relied  on  as  a  confirma 
was  itself  voidable  so  far  as  it  purported  to  cob 
the  former  deed,  and  could  not  be  set  up  as  a  b 
the  accounts  sought  by  the  Appellant's  bill, 
accounts  sought  by  him  are,  first,  the  agency  acc( 
prior  to  the  death  of  Sir  IV.  De  Montmorency;  secoi 
the  executor's  accounts ;  and  thirdly,  the  accour 
the  subsequent  receipts  of  the  rents  of  the  Appell 
estates.  The  prayer  of  the  bill  and  the  statemcB 
it  mix  up  the  executor's  accounts  with  the  subsec 
agency  accounts ;  but  although  the  pleadings  ar< 
correct  in  point  of  form,  they  show  enough  gene 
to  entitle  the  Appellant  to  relief  on  the  three  hec 
account.  The  Appellant  asks,  in  addition  to 
accounts,  to  have  a  reconveyance  of  Cooldrina  de< 
to  him.  The  Respondent  having  abandoned  the  i 
of  the  annuity  of  200/.,  no  relief  is  asked  as  to 


CASES  IN  THE  HOUSE  OF  LORDS.  215 

except  that  the  letter  be  given  up,  so  that  there  may  i84o. 
be  no  room  for  making  any  claim  on  it  hereafter,  de  momt- 
— [The  Lord  Chancellor  :  The  bill  has  allegations  morency 
enough  of  fraud  for  setting  aside  the  deed  of  April  Deverbux. 
1829,  but  no  allegations  of  error  in  the  accounts.] — 
Clearly  the  Appellant  is  not  entitled  to  set  aside  the 
settled  accounts  without  showing  error  and  falsifying, 
and  that  is  not  attempted.  But  there  was  no  settle- 
ment of  accounts  after  1821,  nor  any  accounts  at  all 
rendered  from  1826  to  the  time  of  the  testator's  death. 
The  deed  of  gift  purports  to  be  in  full  discharge  of  all 
accounts,  claims  or  debts  between  Sir  W.  De  MonU 
morency  and  the  Respondent ;  and  the  pretended  set- 
tlement in  1830  commenced  with  the  accounts  as  well 
of  the  agency  as  of  the  executorship  from  Sir  William^s 
death;  but  the  Appellant,  as  residuary  legatee,  was 
equally  entitled  to  have  the  accounts  of  the  rents  re- 
ceived before  the  testator's  death.  There  is  a  com- 
plete blank  in  these  accounts  from  1825  to  J/?n7l829, 
yet  the  deed  of  December  1830  witnesses  that  all  ac- 
counts, of  whatever  nature  or  kind,  heretofore  or  now 
depending  between  the  parties  in  relation  to  any  deal- 
ings whatsoever,  have  been  and  are  now  finally  settled, 
as  well  those  relating  to  such  dealings  or  transactions 
as  took  place  between  the  Respondent  and  Sir  fK  De 
Montmorency^  as  those  between  the  Respondent  and 
the  Appellant.  That  was  a  false  statement,  and  cannot 
be  held  to  bind  the  Appellant.  He  was  forced  to 
assent  to  it  by  the  same  pressure  of  circumstances 
which  urged  him  to  the  execution  of  the  deed  of  1829. 
The  report  of  Lord  Croftons  designs  on  the  devised 
estates ;  the  secret  of  which  the  Respondent  pretended 
to.  be  in  possession,  and  hy  which  the  Appellant's  title 
to  the  estates  might  be  disturbed,  and  the  expediency 
of  keeping  on  terms  with  him,  were  as  powerful  mo- 
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tives  for  executing  the  deed  of  1830  as  they  were  in 
obtaining  the  deed  of  gift.  Besides,  it  is  quite  evident, 
from  the  depositions  of  MaheVy  Respondent's  witness 
and  partner,  that  it  was  only  on  settlement  of  the  ac- 
counts that  the  agency  and  Appellant's  title-deeds  were 
to  be  given  up,. so  that  he  was  completely  in  the  Re- 
spondent's power.  The  mortgage  debt  of  10,500/.  to 
the  Respondent's  father-in-law,  a  debt  of  700/.  to  his 
brother-in-law,  and  other  debts  to  other  persons, 
making  altogether  near  12,000/.,  paralysed  the  Appel- 
lant, a  man  of  weak  mind  as  the  witness  Mannin  said, 
and  rendered  it  impossible  for  him  either  to  resist 
the  deed  of  1830,  or  to  take  proper  steps  for  rescinding 
that  deed  or  the  deed  of  gift,  until  he  was  able,  out  of 
the  rents,  to  free  himself  from  some  of  his  debts.  The 
same  influence  may  sufficiently  account  for  the  writ* 
ing  of  the  two  letters  o{  November  1831  and  October 
1832,  which  have  been  also  relied  on  as  confirming  the 
deed  of  December  1 830  and  as  a  bar  to  the  opening  of 
the  accounts  which  that  deed  purported  to  close.  The 
Respondent  artfully  deprived  the  Appellant  of  the 
power  of  giving  any  explanation  of  those  letters ;  for 
although  the  answer  referred  to  them,  they  were  not 
produced  to  the  Appellant  nor  sufficiently  called  to 
his  attention  until  the  hearing  of  the  cause.  In  hsA 
it  would  appear,  from  the  whole  conduct  of  the  Ap- 
pellant, that  he  was  not  only  under  undue  influence 
and  pressure,  but  was  also  ignorant  of  his  right  to 
the  accounts  between  the  Respondent  and  Sir  W.  JDe 
Montmorency. 

Mr.  Knight  Bruce  and  Mr.  jP.  H.  Goldsmid^  for  the 
Respondent : — ^The  accounts  sought  by  the  bill  of  the 
rents  received  by  the  Respondent,  as  agent  of  Sir 
ir.  De  Montmorency,  were  partly  settled  in  his  life 
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time,  and  settled  accounts  are  not  to  be  opened  ex- 
cept on  proof  of  fraud  or  error ;  Chambers  v.  Gold- 
win  (c),  Horlock  V.  Smith  {d).  There  is  no  fraud  nor 
en;or  shown,  or  alleged  even,  in  these  accounts.  But 
it  is  said  that  the  accounts  for  the  last  four  years  of 
the  life  of  Sir  W,  De  Montmorency  were  not  furnished 
to  him,  nor  examined  prior  to  the  settlement  of  them 
in  1830 ;  and  that  the  executorship  accounts  were  not 
sufficiently  vouched.  That  was  not  the  fault  of  the 
Respondent,  but  the  wish  of  the  Appellant  and  of 
those  who  advised  him.  The  whole  of  the  Respon- 
dent's accounts,  as  agent  and  executor  of  Sir  fVilliam^ 
and  as  agent  of  the  Appellant,  were  submitted  to  him 
and  Messrs.  Montgomery  &  Aiken^  his  solicitors,  and 
Mr.  Matone  his  agent,  also  a  solicitor;  and,  after  some 
investigation,  were  finally  settled  and  closed,  and  all 
demands  in  i*espectof  them  were  released  by  the  deed- 
of  December  1830.  That  deed  was  deliberately  exe- 
cuted under  advice  of  the  Appellant's  solicitors,  after 
the  arrangement  carried  into  effect  by  it  had  been 
most  carefully  considered  by  them.  It  is  not  proved, 
nor  is  it  true,  that  the  Appellant  was  forced  to  exe- 
cute that  deed  by  his  embarrassments :  he  was  not  in 
embarrassment,  and  if  he  were,  that  would  not  be 
sufficient  reason  for  setting  aside  the  deed,  unless 
upon  proof  that  advantage  was  taken  of  it.  That  there 
was  no  pressure  is  evident  from  the  Respondent's 
taking  bonds  for  the  balances  due  to  him,  at  three 
and  five  years.  The  Respondent  gave  up  a  claim  of 
500 Z.  for  peace  and  to  avoid  litigation;  and  he  also 
gave  up  all  his  vouchers,  which  remain  in  the  hands 
of  the  Appellant  or  his  agent :  so  that,  if  these  ac- 
counts are  to  be  opened,  the  Appellant  is  wholly 
without  the  means  of  proving  items  in  them,  unless 


1840. 


De  Mont- 
morency 

V. 

Devereux. 


(c)  9  Ves.  254. 


(rf)  2  Myl.  &  C.  495. 


218  CASES  IN  THK  HOUSli  OF  LORDS. 

1 840.       his  oath  may  be  substituted  for  vouchers ;  an  iadul- 
^  j^j  gcnce  which  was  given  to  a  party  under  similar  cir- 

MORENCY      cumstances  in  Morgan  v.  Lewes  (e).     In  the  case  of 
Devereux.    Horlock  V.  Smithy  before  referred  to,  the  Lord  Chan- 
cellor observes,  '*  If  the  petitioners  obtained  the  papers 
from  Messrs.  Goode  upon  the  supposition  that  the  bill 
(of  costs)  was  finally  settled,   intending,   however,  to 
apply   afterwards  for  taxation,  upon    the  ground  of 
Messrs.  Goodc's  possession  of  the  papers,  but  conceal- 
ing that  intention  from  Messrs.  Goode,   I  think  they 
ought  not  very  easily  to  be  allowed  to  take  advantage 
of  that  circumstance  at  a  future  time.     It  was  compe- 
tent for  them,  if  tlie  papers  were  necessary  to  enable 
them  to  tax  the  bill,  to  inform  Messrs.  Goode  of  that 
necessity,  &c.     The  petitioners,  however,  obtain  pos- 
session of  the  papers  from  Messrs.  Goode  without  any 
notice,  leaving  them  imder  the  idea  that  they  had 
finally  settled  the  account  of  their  clients;  and  then, 
after  Messrs.  Goode  have   parted   with  the    papers, 
which  they  were  entitled  to  retain  until  the  bill  should 
have  been  taxed,  the  petitioners  come  here  and  apply 
for  a  taxation  (f).''     So  in  the  present  case,  the  Ap- 
j)ellant,  after  having  obtained  all  the  vouchers  from 
the   Respondent,  then  complains  that   there  was  no 
settlement  of  accounts.     Another  difficulty  which  the 
Respondent  would  have  to  contend  with,  in  case  those 
accounts  were  re-opened,  arises  from  the  Statute  of  Li- 
mitations preventing  him  from  making  claims  against 
the  Respondent  in  respect  of  the  1,600/.  costs  against 
Sir  W.  De  Montmorency^  which  he  gave  up  on  obtain- 
ing the  conveyance  of  Cooldrina^  and  500  /.  which  he 
gave   up   on  the   proposal   of  Messrs.   Montgomery 
&  Aiken^  on  the  settlement  in  December  1830.     That 
settlement  was  not  only  deliberately  concluded  by  the 


> 


(c)  4  Dow,  29 ;  see  also  Moryan        (/)  2  Myl.  &  C.  511, 
V.  Evans,  3  C.  &  F.  159. 
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execution  of  the  deed  of  that  date,  but  was  subse-        1840. 
quently  and  repeatedly  confirmed  by  the  Appellant,     de  mont- 
particularly  by  the  letter  o{ November  1  SSI  j  by  which     morkncy 
be  claims   the   benefit  of  the   settlement  and  deed    Devereux. 
which  he  now  seeks  to  set  aside. 

The  conveyance  of  Cooldrina  by  the  deed  of  April 
1829»  was  the  deliberate,  unsolicited,  and  voluntary 
act  of  the  Appellant.  Mannings  evidence  clearly  sup- 
ported the  case  made  by  the  Respondent  as  to  that 
conveyance,  and  the  only  ground  of  suspicion  against 
it  is  that  the  deed  was  prepared  by  the  llespondent 
and  sent  by  his  brother-in-law  for  execution.  That 
was  not  sufficient  to  impeach  the  transaction.  The 
evidence  showed  that  no  improper  influence  was  used  ; 
that  the  Appellant  and  his  wife  deliberated  on  the  act 
and  well  understood  what  he  was  doing,  and  that  he 
was  carrying  into  effect  the  intention  of  his  late  father 
and  benefactor.  No  weight  ought  to  be  given  in  this 
matter  to  the  speech  attributed  to  the  Respondent, 
when  he  was  introducing  the  Appellant  to  his  tenants.^ 
The  rumour  alluded  to,  of  Lord  Crofton's  intention, 
existed,  and  did  not  originate  with  the  Respondent. 
If  he  said  he  possessed  any  secret,  or  if  he  possessed 
any,  he  never  made  any  use  of  it  to  the  prejudice  of  the 
Appellant.  But  if  this  conveyance  was  liable  to  be 
impeached  in  1829,  in  consideration  of  the  relation 
then  existing  between  the  parties,  it  was  expressly 
confirmed  by  the  deed  of  December  1830,  although  it 
was  then  brought  to  the  attention  of  the  Appellant 
and  his  solicitors  who  on  that  occasion  objected  to  the 
clause  of  confirmation,  but  finding  that  the  Respon- 
dent insisted  on  it,  consented  to  the  Appellant's  execu- 
tion of  that  deed.  The  gift  being  the  voluntary  act 
of  the  Appellant,  and  the  result  of  his  own  sense  of 
right,  duty,  and  bounty,  he  ought  not  now  to  be  heard 
to  impeach  it. 
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Mr.  Tinneyj  in  reply,  said  the  case  of  Horhck  t. 
Smith  had  no  application  to  the  present.  He  would 
not  object  to  such  a  direction  as  was  stated  on  the 
other  side  to  have  been  given  in  the  case  of  MorgoM 
V.  ZiCwcSj  although,  it  was  not  necessary,  inasmnck 
as  the  transactions  and  accounts  in  this  case  were  so 
recent,  and  there  was  no  allegation  of  lost  vouchers. 

[In  addition  to  the  cases  already  mentioned,  the  fol- 
lowing were  also  cited,  viz. : — for  the  Appellant,  HifU 
ton  V.  Hyltoriy  and  Bridgman  v.  Greeny  2  Ves.  sen.  647 
&  627 ;  Hatch  v.  Hatch,  9  Ves.  202 ;  Murray  v. 
Palmer,  and  Watt  v.  Chrove,  2  Sch.  &  Lef.  472  k 
491  ;  Dunbar  v.  Tredennick,  2  Ball  &  B-  304-317; 
Lord  Selsey  v.  RhoadeSj  2  Sim.  &  Stu.  41  ;  JBowcn  r. 
KirwaHy  Lloyd  &  G.,  Temp.  Sugd.  47,  and  the  cases 
mentioned  in  the  note,  p.  65  : — for  the  Respondent, 
Earl  of  Chesterfield  v.  Janson,  and  Hylton  v.  HyUfm^ 
2  Ves.  sen.  124  &  547  ;  Harris  v.  Tremenheere,  16  Ves. 
34 ;  Lord  Selsey  v.  Rhoades,  1  Bli.  N.  S.  1  ;  Prati 
V.  Barker,  1  Sim.  1 ;  S.  C.  on  appeal,  4  Russ.  507; 
Nicol  V.  Vaiighan,  2  Dow  &  Clark,  420,  and  1  Clark 
&  Finnelly,  49  &  495 ;  and  Hunter  v.  Atkins,  3  MyL 
&  K.  113.] 

The  Lord  Chancellor : — ^This  case  has  occupied  to 
much  time  in  the  discussion,  and  has  been  discussed 
at  such  intervals  (during  three  days),  that  I  have  had 
opportunities,  since  it  was  first  opened,  of  carefully 
examining  the  whole  of  the  proceedings  and  the  evi-. 
dence  on  each  side.  As  the  noble  and  learned  Loid 
present  (Lord  Wynford)  concurs  with  me  as  to  the 
course  your  Lordships  ought  to  adopt,  there  is  no  ad* 
vantage  in  taking  any  further  time  to  consider  the  case. 

It  is  very  important,  considering  the  order  that  wc 
shall  have  to  propose  to  the  House  to  make,  and  for 
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the  benefit  of  those  who  may  not  be  conversant  with        i84.o. 
the  pleadings  in  Courts  of  Equity, — as  the  bar  of    j^^  m^^^t- 
Ireland  are  represented  as  not  being  (g),  I  believe     morencit 
without  any  foundation,  for  I  see  no  ground  to  sup*    Devereux. 
pose  that  the  rules  of  Courts  of  Equity  are  not  at- 
tended to  there  with  great  fidelity ;  I  believe  that  the 
decisions  of  this  House  and  the  rules  of  Courts  of 
Equity  regulate  their  proceedings; — but  it  is  very 
important  that  all  parties  should  have  their  attention 
called  to  the  various  parts  of  the  case,  that  there  may 
be  no  misunderstanding  as  to  the  grounds  upon  which 
this  House  proceeds  in  affirming  the  judgment  of  the 
Court  below. 

The  transactions  of  1829  are  transactions  which 
I  cannot  hesitate  for  a  moment  to  say  were  highly 
suspicious,  at  least,  and  such  as,  without  much  more 
explanation  of  them  than  has  been  afforded  by  the 
evidence  in  this  case,  could  not  possibly  be  supported 
by  a  Court  of  Equity,  if  complaint  had  been  made 
before  any  acts  of  confirmation  had  taken  place.  We 
find  that  on  the  14th  of  April  1829,  the  original  pro* 
prietor  of  this  property  died,  and  we  find  that  so  early 
as  the  1 6th  it  is  stated  that  a  conversation  took,  place 
in  which  the  plaintiff  (the  Appellant)  stated  that  he' 
had  determined  to  part  with  the  estate  in  the  way  in 
which  he  afterwards  did.  But  as  early  as  the  18th,  • 
four  days  only  after  the  death  of  the  testator,  we  find 
a  deed  executed  by  which  an  estate,  part  of  the  pro- 
perty left  to  the  plaintiff,  is  conveyed  over  to  Mr. 
DevereuXy  who  had  been  the  agent,  and  who  repre- 
sented that  he  had  also  been  the  confidential  law 
adviser  of  the  testator.     We  find  that  that  deed  con- 

{g)  In  this  and  other  appeals  from  Ireland^  argued  about  the  same 
time,  observations  were  made  at  the  bar  on  the  alleged  want  of 
precision  in  equity  pleadings  there. 
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,.   ,.  had  been  pendin«:  between  the  testator  and  himseIC 

De  Mont-  *  ^       ^    o 

MORENCY  Now  the  objections  to  that  transaction  are  very  ob- 
Devereux.  vious :  in  the  first  place,  the  great  haste  with  which  it 
was  done  and  the  relative  situation  of  the  parties,  the 
one  the  manager  of  the  property,  perfectly  conversant 
therefore  with  all  circumstances  connected  with  it, 
and  who  procures  this  conveyance  to  himself;  which 
professes  to  bo  a  settlement  of  all  accounts,  although 
it  was  perfectly  impossible,  from  the  nature  of  the  case 
and  from  the  circumstances  that  took  place,  that  then 
could  have  been  any  examination  of  those  accouuts. 
Then  there  is  another  fact,  not  brought  out  very  dis- 
tinctly in  the  evidence,  but,  as  far  as  the  evidence  ap- 
plies to  it,  giving  rise  to  a  strong  suspicion  of  influcDce 
of  a  very  improper  nature  exercised  by  Devet'euz  over 
the  plaint ifl'  at  that  time  ;  namely,  the  supposed  pos- 
session of  a  secret  by  which,according  to  the  representa- 
tions of  the  witnesses,  he  thought  he  had  thepowerof 
depriving  the  plaintiff  of  all  his  estates ;  some  secret 
with  regard  to  the  title  which,  if  revealed,  would  show 
that  the  plaiutiil*  had  no  title.  Now  if  that  secret 
really  existed,  and  was  used  for  the  purpose  of  obtain- 
ing the  conveyance  of  the  estate,  it  would  be  as  gross 
a  fraud  and  as  violent  a  breach  of  duty  on  the  part 
of  the  agent,  Devereux^  as  anything  that  can  possibly 
be  stated. 

The  case  upon  this  point  stands  in  a  very  singular 
position,  and  the  evidence  is  of  a  very  extraordinary 
character.  There  is  no  evidence  of  such  a  represen- 
tation having  been  held  out  to  the  plaintiff.  The  evi- 
dence is  of  a  speech  having  been  made  by  this  agent 
at  a  meeting  of  the  tenants  and  inhabitants  of  the 
estates,  upon  the  plaintiffs  taking  possession  after  the 
death  of  the  testator.     The  agent  is  represented  as 
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I  having  there  stated  publicly  that  he  was  in  posses-  ig^o. 
I  sion  of  a  secret,  that  the  heir-at-law  would  not  sue-  J~?J 
IV  ceed — who  evidently  had  been  making  some  inquiries,  morbmcy 
|;  probably  with  a  view  of  making  some  claim  —  the  deybiieux. 
g  ^ent  is  represented  as  having  stated  publicly  that 
I  he  was  in  possession  of  a  secret  by  which  the  plain- 
1;  tiff's  title  might  be  defeated,  but  that  that  secret  he 
j,  would  keep  to  himself;  and  that,  as  he  was  so  fortu- 
^  nate  as  to  succeed  in  all  contests  in  which  he  was 
J  engaged,  no  danger  could  arise  to  the  plaintiff!  Two 
witnesses  speak  to  having  heard  the  speech  delivered, 
and  another  witness  speaks  to  similar  expressions  hav- 
ing been  used  at  different  times.  1  do  not  see  what 
possible  motive  there  could  be — none  has  been  sug-  * 
1^  gested  at  the  bar,  and  I  am  unable  to  suggest  to  my« 
J  self  any  possible  motive  for  that  declaration.  If, 
indeed,  there  was  no  foundation  for  it,  of  course,  in 
addition  to  the  objection  of  its  being  a  falsehood,  it 
was  a  gratuitous  slur  upon  the  title  of  the  agent's 
employer ;  because,  if  there  was  no  objection  known  to 
him  to  the  plaintiff^s  title,  one  cannot  conceive  any- 
thing more  absurd,  or  more  injurious  to  the  plaintiff's 
interest,  than  his  agent  proclaiming  that  there  was  an 
objection,  although  nobody  was  likely  to  find  it  out. 
On  the  other  hand,  if  he  was  possessed  of  the  secret 
and  nobody  else  knew  it,  one  cannot  conceive  any 
folly  greater  than  to  say  at  a  meeting  of  five  hundred 
persons  that  there  was  an  objection  to  the  title,  leav- 
ing all  those  persons  to  find  it  out ;  an  objection  which 
might  probably  become  known  to  those  who  might  be 
affected,  one  way  or  another,  by  the  failure  of  the 
plaintiff^s  title.  However  there  is  no  distinct  evidence 
of  this  having  been  used  as  a  means  of  obtaining  the 
deed,  though  there  are  strong  suspicions  that  it  might 
have  been. 

VOL.  vn.  Q 
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1 840.  Now  all  these  circumstances,  although  not  amount- 

DeMont-    ^°6  *^  positive  proof  of  fraud,  yet  are   so   full  of 
MOREwcT     suspicion,  that,  considering  the  situation  in  which  the 
Pev£reux.    parties  stood  towards  each  other,  considering  the  haste 
with  which  the  deed  was  prepared  and  executed^  and 
considering  what  was  stated  to  have  passed,  I  think, 
if  the  transactions  had  been  complained  of  within  a 
reasonable  time,  no  Court  of  Equity  could  have  hesi- 
tated in  setting  aside  these  transactions,  unless  a  very 
different  explanation  had  been  given  of  them  than 
that  which  has  been  afforded  in  this  suit.     But,  how- 
ever, it  must  be  observed  that  there  is  no  positive 
evidence  of  fraud,  no  distinct  evidence  of  misrepre- 
'  sentation  or  of  influence  used  by  the  possession  of  the 
secret,  although  there  is  very  strong  suspicion  that 
each  of  these  acts  might  have  been  brought  to  bear 
as  means  of  obtaining  the  deed  in  question.     All  those 
facts,  however,  were  of  course  known  or  might  have 
been  known  to  the  plaintiff  himself,  and  that,  which 
appears   extremely  suspicious  upon  the  face  of  the 
transactions  as  they  stand,  might  have  been  capable 
of  explanation,  or  there  might  have  been  a  knowledge 
of  circumstances  which  would  lead  those,  who  were 
acquainted  with  all  the  facts,  to  a  different  conclusion 
from  that  to  which  they  might  have  been  led  by  the 
mere  circumstances   of  suspicion  to  which  I  have 
alluded.   For  instance,  the  plaintiff  must  have  known 
whether  the  supposed  secret  as  to  his  title  was  or  was 
not  used  as  a  means  by  which  the  deed  of  1829  was 
obtained.     He  knew  or  had  the  means  of  knowing,  or 
those  whom  he  employed  had  the  means  of  knowing, 
what  was  the  state  of  the  account  between  the  father 
and  Mr.  Devereux ;  and  if  they  did  not  think  proper 
to  use  those  means  in  their  power,  those  that  suffer  by 
their  negligence  ought  not  to  be  heard  to  complain. 
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1,  The  subsequent  transactions  are  of  a  character 
I  which  seem  to  me  to  render  it  perfectly  impossible 
I  for  a  Court  of  Equity  to  open  the  transaction  of  1829, 
I  if  there  be  such  a  doctrine  in  a  Court  of  Equity  as 
I  that  confirmation  will  make  that  valid  which  in  its 
,  origin  was  voidable,  though  not  void,  upon  grounds 
r  for  equitable  interference.  This  deed,  executed  in 
fc  1829,  operates  beyond  all  doubt,  as  long  as  it  stands, 
as  a  conclusive  settlement  of  accounts.  Whether 
those  accounts  were  investigated  or  not,  is  not  mate- 
rial for  the  purpose,  because  the  deed,  so  long  as  it 
stands,  is  a  conclusion  of  all  question  of  account  ante- 
rior to  the  death  of  the  father.  Such  are  the  terms 
of  it.  It  appears  that  so  early  as  the  month  of  Octo- 
her  1830, — whether  upon  the  application  of  the  plain- 
tiff, or  whether  by  desire  of  the  defendant,  is  matter  of 
some  doubt  upon  the  evidence, — there  was  a  negotia* 
tion  going  on  between  the  defendant  and  the  then 
solicitors  of  the  plaintiff.  The  plaintiff  was  then 
represented  by  Messrs.  Montgomery  &  Aiken ;  Mr. 
MaheTy  being  the  partner  of  the  defendant,  was  the 
party  negotiating  on  his  part,  and  Montgomery  & 
Aiken  were  the  parties  negotiating  on  the  part  of  the 
plaintiff.  It  appears  that  this  was  not  done  in  haste. 
There  was  ample  opportunity  afforded  of  making  in- 
quiry into  all  the  circumstances  that  were  material  to 
be  inquired  into  as  to  the  transaction  of  1829.  It 
appears  that  the  negotiation  commenced  on  the  6th 
of  October  1830,  and  the  first  object  was  an  investi- 
gation of  the  accounts  between  the  defendant  and  the 
plaintiff.  In  the  first  instance  it  does  not  appear  that 
the  inquiry  was  confined  to  accounts  subsequent  to 
the  death  of  the  father.  There  was  a  general  inquiry 
how  matters  stood  between  the  plaintiff  and  the  de- 
fendant ;  and  it  is  also  to  be  observed  that  inasmuch 
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1 R40.       as  the  plaintiff  was  residuary  legatee  of  the  testator,  anv 
Pp  j^j, /.    item  of  account  as  between  the   defendant  and  the 
ifORr.NCY     testator  would  be  immaterial  in  a  final  settlemoit  of 
Deverevsu    accounts  between  the  defendant  and  the  plaintiff,  ht- 
cause  whatever  the  defendant  owed  to   the  estate  of 
the  testator  would  under  the  circumstances  that  hate 
taken  place,  namely,  the  plaintiff  being  residuaij  le- 
gatee of  the  testator,  be  an  item  of  account  betweei 
the  plaintiff  and  the  defendant. 

Now  Mr.  Maker  tells  us  that  in  the  month  of  ft- 
toher  1830,  he,  on  behalf  of  the  defendant,  and  Messn 
Montgomery  &  Aiken  on  the  part  of  the  plaintiff,  came 
to  this  investigation  of  the  accounts  ;  and  the  letters, 
which  are  extremely  important,  of  the  13th  of  Octckr 
and  the  12th  of  Noi'ember  1830,  which  have  been  re- 
lied upon  in  the  argument  on  behalf  of  the  Appellant, 
appear  to  me  to  be  extremely  important  evidence  oa 
behalf  of  the  Respondent  Before  these  is  a  letter  of 
the  11th  of  October y  signed  Samuel  Aiken^  one  of  the 
parties  acting  for  the  plaintiff.  He  says  that  Mr. 
Maker^  the  person  acting  on  behalf  of  the  defendant, 
*^  had  not  been  able  to  come  to  any  conclusion  with 
respect  to  the  accounts/'  These,  no  doubt,  are  the 
accounts  between  the  plaintiff  and  the  defendant 
That  leaves  it  ambiguous,  except  that  the  accounts 
had  been  the  subject  of  discussion  between  Aiken  and 
Maker.  Then  on  the  1 3th  of  October ^  the  same  per- 
son writes  to  the  defendant  himself  a  letter,  in  which, 
after  alluding  to  another  matter  with  regard  to  a 
mortgage,  he  says,  "  Bring  up  with  you  the  convey- 
ance of  the  Cooldrina  estate,  in  which  it  is  said  is 
embodied  a  general  release  as  between  you  and  the 
present  Mr.  De  Montmorency.  I  pray  of  you  by  no 
means  to  omit  bringing  up  this  deed,  and,  in  a  word, 
all  such  other  deeds,  papers  and  documents  as  relate 
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to  the  accounts,  which  I  thiuk  (as  I  heretofore  men-       i84o. 
tioned)  may  be  yet  amicably  and  happily  settled,  on    jy^  Mont- 
which  occasion  my  honourable,  honest,  and  kind  offers     morenct 
shall  not  be  wanting."     Now  that,  of  course,  must    Devebelx. 
liave  been  done.     There  is  no  evidence  of  its  beino 
done,  but  he  asks  for  information,  and  we  must  assume 
that  the  deeds  relating  to  the  Cooldrina  estate  were 
produced,  which  it  had  become  material  in  the  inves- 
tigation of  the  accounts  between  the  plaintiff  and  the 
defendant  should  be  brought  up,  in  order  that  Mr. 
AikeUj  acting  on  behalf  of  the  plaintiff,  might  see  how 
fer  it  was  material  in   that    settlement  of  accounts 
which  he  was  making  on  behalf  of  the  plaintiff,  and 
which  settlement  of  accounts  necessarily  depended 
upon  the  state  of  the  accounts  between  the  defendant 
and  the  estate  of  the  plaintiff's  father.    This,  therefore, 
proves  that  the  attention  of  the  legal  advisers  of  the 
plaintiff  was  distinctly  called  to  that  deed,  which  deed 
is  material  for  the  present  purpose,  as  it  operates  as  a 
settlement  of  accounts  up  to  the  death  of  the  father. 

It  appears  from  the  evidence  of  Mr.  Montgomeryj 
that  the  accounts  subsequently  investigated  were  con- 
fined to  the  transactions  after  the  death  of  the  father. 
It  naturally  would  be  so,  unless  those  who  were  then 
advising  the  plaintiff  thought  that  there  was  a  case 
for  setting  aside  the  transaction  of  1829,  because,  from 
the  fact  of  the  transaction  of  1829  barring  all  inquiry 
as  to  the  antecedent  accounts,  if  they  had  thought 
there  was  a  case  in  which  it  was  the  interest  of  their 
client  to  open  the  accounts  antecedent  to  1829,  then 
was  the  time  when  it  was  their  bounden  duty  to 
inquire  into  the  ^  transaction  of  1829;  and  if  they 
thought  there  was  any  case  which  justified  them  in 
advising  the  plaintiff  to  question  those  transactions* 
that  was  the  period  when  proceedings  ought  to  have 
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18  to.  been  instituted  for  carrying  that  object  into  effect 
dTmont-  Instead  of  which,  being  furnished  with  a  deed  that 
MORENCY  closed  the  transactions  up  to  the  death  of  the  plaintifi 
Uevereux.  fatlier,  his  legal  advisers,  with  full  knowledge  of  tbil 
deed,  proceed  to  investigate  the  accounts  subsequat 
to  the  death  of  the  fatlier,  making  no  inquiry  as  fa 
as  appears,  as  to  the  antecedent  accounts  as  betwea 
the  plaintiif  and  the  defendant.  It  cannot  be  supposed 
that  they  were  so  negligent  of  their  duty,  or  so  insfc 
tentive  to  the  interests  of  their  client,  tliat  they  did  not 
inform  themselves  what  was  the  history  of  that  trans- 
action, and  what  was  the  nature  of  those  accounts. 
It  was  their  bounden  duty  to  do  so,  and  we  must  pre- 
sume that  they  did  so.  It  is  due  to  professional  men 
to  suppose  that  they  did  attend  to  the  interests  of  thar 
client,  and  that  they  satisfied  themselves  that  what 
they  were  doing  for  their  client  was  what  it  was  fiff 
his  interest  to  do. 

In  the  subsequent  history  of  these  transactions,  Mr! 
Montgomery  acting  for  the  plaintiff  goes  on,  and  a 
laborious  investigation  of  the  subsequent  accounts 
takes  place.  He  then  tells  us  that  finding  thu 
extremely  troublesome,  and  that  it  would  occupy  a 
considerable  time,  he  said,  "  If  you  strike  off  500/. 
from  the  account,  that  will  leave  2,700/.  due  from  the 
plaintiff  to  Mr.  Devereux ;  that  shall  be  taken  as  the 
final  balance."  That  is  accepted,  and  I  assume,  as 
there  is  nothing  else  to  which  it  could  refer,  that  thiit 
is  the  proposal  referred  to  in  a  letter  written  by  Mr. 
Aiken^  in  which  he  says,  ^*  I  am  authorised  to  say 
that  as  Mr.  Devereux  has  agreed  not  to  bring  forwazd 
or  make  any  charge  against  Mr.  De  Afontmorenqf  ^ 
any  money  transactions  or  dealings  which  were  had 
or  took  place  between  Mr.  Deoereux  and  the  late  Sir 
IVilliamy  and  that  same  shall  be  for  ever  done  away 
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with,  that  he,  Mr,  De  Montmorency j  will  accede  to  the 
arrangement  proposed  this  morning/'  Whether  this 
refers  to  that  proposition  of  Mr.  Montgomery  or  any- 
Other  is  not  material.  The  subsequent  account,  it  is 
admitted,  on  all  hands,  is  not  matter  of  contest  in  this 
suit,  but  a  certain  sum  was  agreed  upon  as  the  final 
balance  due  from  the  plaintiff  to  Mr.  DevereuXj  upon 
the  assumption  that  the  deed  of  1829  operated  as  a 
final  conclusion  between  the  parties  as  to  all  transac- 
tions anterior  to  the  death  of  the  father.  Accordingly 
a  deed  was  prepared,  and  we  have  the  draft ;  and  the 
draft  of  the  deed,  in  conformity  with  that  which  had 
been  settled,  states  "  that  all  accounts,  of  whatsoever 
nature  or  kind,  heretofore  or  now  pending  between 
them,  in  relation  to  any  dealings  whatsoever,  have 
been  and  are  now  finally  settled,  as  well  those  relating 
to  such  dealings  or  transactions  as  took  place  between 
the  said  Hervey  Deoereax  and  Sir  William  De  Mont^ 
Morency^  baronet ;  and  that  for  peace  sake,  as  well  as 
to  avoid  litigation  and  expense,  the  said  fVilliam  De 
Montmorency  has  agreed  to  secure  to  the  said  Hervey 
Devereux  the  principal  sum  of  2,700/.  in  full,  for  the 
balance  due  on  said  accounts,  by  two  bonds." 

This  was  in  October  1830,  when  there  had  been 
ample  time  to  review  the  transactions  of  the  preceding 
year,  when  there  was  no  haste  in  the  conclusion  of  the 
transaction,^  when  the  plaintiff  had  the  advice  of  the 
professional  persons  whose  names  I  have  mentioned, 
'when  their  attention  had  been  drawn  to  the  transac- 
tion of  1829  ;  and  assuming  they  were  not  parties  to 
-any  conspiracy  against  their  client,  which  is  not  sug- 
gested, but  that  they  were  doing  their  duty  towards 
the  person  on  whose  behalf  they  were  acting,  they 
had  deliberately  come  to  a  ratification  of  that  which 
had  taken  place  in  thepreceding  year,  and  Mr.  Mont- 
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1810.       gomery  approves  of  that  draft;  on  bebalf  of  his  client 
jJT^JJ^.    He  therefore  tells  his  client,  by  that  approval,  "  1  haie 
MOREKCY     done  my  duty  towards  you,  I  have  investigated  ill 
DzvEKEux.    the  transactions  which  concern  the  accounts  between 
yourself  and  Mr.  Devereux,^* — ^whicli  necessarily  in- 
cluded tlie  transactions  of  the  period  anterior  to  tk 
death  of  the  father,  as  well  as  those  subsequent.    "I 
approve  of  this  draft  on  your  behalf,  and  I,  as  yonr 
legal  adviser,  sanction  your  executing  that  deed,"— 
which  upon  the  face  of  it  recites  a  settlement  of  ill 
accounts,  as  well  those  anterior  to  the  death  of  the 
father  as  subsequent. 

My  Lords,  is  the  transaction  actually  void  in  itself? 
If  so,  there  can  be  no  confirmation  of  a  transaction 
void  in  itself.  But  a  transaction  voidable  only  from 
circumstances  of  suspicion,  however  strong,  m^ 
undoubtedly  be  confirmed  by  a  subsequent  delibente 
act  of  the  party,  who  might  originally  probably  hafe 
succeeded  in  having  it  declared  void.  It  was  sub- 
sequently investigated  by  the  party's  professionil 
advisers,  and  with  their  assistance,  and  with  all  doe 
deliberation,  he  came  to  the  conclusion  that  it  ougbt 
to  be  confirmed,  and  he  does  confirm  it  by  deed. 
That  deed  contains  a  confirmation,  in  terras,  of  the 
conveyance  of  Cooldrina.  At  the  same  time  it  most 
be  observed  that  it  is  introduced  into  this  deed  is 
an  exception  from  the  undertaking  to  convey  other 
estates.  The  defendant  being  trustee  of  the  estates, 
upon  this  final  settlement  with  the  cestui  que  irust^lof- 
ing  claimed  security  for  what  he  conceived  to  be  due 
to  him,  he  undertakes  to  denude  himself  of  the  trust, 
and  to  put  into  possession  of  the  legal  title  that  cesttd 
que  trrisU  for  whom  he  held  the  legal  estate ;  and  he 
tlierefore  covenants  to  convey  tlie  estates,  excepting 
that  estate  oi  Cooldruuiy  and  he  agrees  to  give  up  the 
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deeds,  except  the  deed  of  Cooldrina.     It  is  not  there-        isio. 
fore  foisted  into  this  deed,  merely  for  the  purpose  of    ^^''I^^ 
confirmation,  but  it  is  a  necessary  exception  out  of     MOR£^cY 
that  covenant  which  the  defendant  was  called  upon  to    DgvIaEux. 
execute  when  he  came  to  the  final  settlement  between 

.  himself  and  the  plaintiff.  But  there  is  not  only  a  set- 
tlement of  the  accounts  anterior  to  the  father's  death, 
but  the  conveyance  of  the  estate  is  now  proved  to  be 
brought  under  the  attention  of  the  plaintiff^s  legal 
advisers,  and  with  their  concurrence  and  with  their 
advice  he  confirms  it. 

My  Lords,  it  would  be  extremely  difiicult  under 
these  circumstances,  if  nothing  more  had  taken  place, 
unless  he  had  said,  "  You,  Messrs.  Montgomery  k  Ai- 
ketij  have  conspired  with  the  defendant,  and  you  have 

'  imposed  upon  me,  and  induced  me  to  execute  this  deed 
in  confirmation  of  a  prior  transaction," — if  that  had 
been  the  case  he  Had  attempted  to  make,  one  could 
have  understood  it ;  but  how  with  the  concurrence  of 
Messrs.  Montgomery  &  Aiken^  how  coming  forward 
iHrith  them,  and  employing  them  as  his  legal  advisers, 
he  can  repudiate  this  deed  of  1830  has  appeared  to 
me,  from  the  first,  to  be  a  matter  which  involved  the 
plaintiflf  in  a  difficulty  that  was  perfectly  insurmount- 
able. But  there  is  another  circumstance  which  proves 
that  this  was  not  done  behind  the  back  of  the  plaintiff 
or  without  his  knowledge  and  concurrence,  but  that 
he  was  perfectly  privy  to  what  was  going  on,  under 
the  immediate  direction,  no  doubt,  of  his  legal  ad- 
visers, but  at  the  same  time  communicated  to  him, 
and  his  concurrence  asked;  and  that  is,  the  tenor  of 
the  subsequent  letters.  It  is  not  that  any  letters  sub- 
sequently written  can  add  to  the  validity  of  a  trans- 
action formally  entered  into,  as  in  that  deed  of  1830, 
but  the  value  of  these  subsequent  letters  is  to  show 
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that  the  plaintiff  clearly  understood  what  he  had 
done,  and  that  for  a  considerable  time  after  that 
period  he  never  questioned  the  propriety  of  the  trans- 
actions into  which  he  had  entered.  On  the  10th  of 
November  1831,  he  is  called  upon — it  being  part 
of  the  transaction  of  1830  that  Mr.  Devereux  had 
brought  certain  debts  to  account  in  his  transactions 
with  the  testator — he  was  called  upon  to  show  that 
such  investigation  of  those  transactions  had  taken 
place  as  exonerated  him  from  being  liable  to  the  pay- 
ment of  those  debts.  There  were  certain  debts  ex- 
cepted, which  he  had  not  taken  credit  for,  and  other 
debts  he  had  taken  credit  for,  and  was  bound  to  see 
to  the  payment  of  them.  There  is  another  letter  of 
the  16th  of  November  1831,  written  by  himself  to  the 
defendant,  in  terms  not  of  hostility  but  the  contrary, 
and  so  far  consistent  with  the  case  made  by  the 
Appellant;  and  in  this  letter,  which  he  addresses 
"  Dear  Harvey^'^  he  states  that  he  has  been  called 
upon  to  pay  a  debt,  and  he  states,  "  By  the  deed  exe- 
cuted between  you  and  me  you  undertook  the  pay- 
ment of  all  debts  due  of  my  late  father,  except  certain 
debts  in  and  on  the  back  of  the  said  deed  excepted." 
Therefore  he  tells  him  that  he,  Devereux^  was  to  be 
looked  to,  and  not  the  plaintiff,  for  the  payment  of 
that  debt.  Now,  after  this,  can  it  be  said  that  he 
did  not  know  what  he  had  done,  or  that  knowing 
what  he  had  done  he  had  no  intention  of  confirming 
it  ?  The  next  letter  is  also  undoubtedly  open  to  the 
observation  which  has  been  made  upon  it;  it  may 
have  arisen  from  the  continued  pressure  of  Mr.  Z)ew- 
reux  upon  the  plaintiff,  but  there  is  no  such  thing 
proved  at  that  time.  That  letter  in  terms  recognises 
the  transactions,  but  it  also  proves  this, — ^indeed  it  is 
apparent  upon  the  face  of  the  whole  transaction, — ^that 
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it  was  not  merely  in  consideration  of  the  balance  sup- 
posed to  be  due  at  the  time  of  the  father's  death,  but 
that  it  was  partly  on  account  of  the  settlement  of  the 
accounts,  and  partly  stated  to  be  in  consideration  of 
a  wish  which  the  plaintiflF's  father  had  expressed  that 
he  would  convey  to  Devereux  the  estate  in  question. 
He  says,  "  Some  evil-minded  persons  have  told  you 
that  I  repented  giving  you  Cooldrina.  I  can  assure 
you  I  never  did  say  so,  nor  neither  did  I  ever  repent 
giving  it  you,  and  whoever  told  you  so  told  a  great 
&lsehood." 

My  Lords,  that  brings  the  history  of  the  case 
down  to  October  1832.  Then  there  is  a  transaction 
which  has  been  adverted  to,  and  which  is  in  evi- 
dence, of  a  later  date,  namely,  the  transaction  o(  April 
1883 ;  because  here  we  find  the  plaintiflT  and  the  de- 
fendant in  opposition  to  each  other.  Mr.  Mahery  the 
partner  of  Mr.  Devereuxj  brings  an  action  for  a  bill  of 
costs.  That  is  not  a  very  friendly  proceeding,  and  it 
was  not  likely  therefore  that  under  those  circumstances 
there  should  be  any  very  kindly  feeling  between  the 
parties.  Nor  was  it  very  likely  that  the  plaintiff 
should  be  then  acting  in  what  he  did  under  any  in- 
fluence of  fear  as  to  what  the  defendant  might  do 
with  regard  to  the  title  of  the  estate.  It  might  have 
been  a  very  improper  proceeding,  and  certainly  was  a 
very  improper  proceeding  on  the  part  of  the  plaintiffs 
in  the  action,  because  they  were  then  claiming  costs 
due  to  them  from  the  plaintiff's  father,  which  had 
been  the  subject  of  arrangement  long  before,  and 
their  title  to  which  they  had  deliberately  relinquished. 
But  who  is  it  that  sets  up  the  benefit  of  the  settle- 
ment of  1829  ?  The  plaintiff  himself.  He  says,  "  You 
are  calling  upon  me  to  pay  costs,  which  costs,  by  the 
transaction  of  1829,  you  have  waived  all  title  to.'" 
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1 840.       He  is  the  party  who  in  1 833  was  claiming  the  benefit 

Db  Mokt-    ^^  *^'^  arrangement.   Whatever  ambiguity  there  may 

MOKEKCY     be  in  the  language  of  Mr.  Maher*s  deposition,  the 

Deveeeux.    result,  as  I  understand  it,  is,  that  the  plaintiff,  then 

defendant,  set  up  this  defence  and  got  the  benefit  of 

this  defence,  and  he  was  accordingly  protected  from  all 

costs  incurred  in  the  lifetime  of  his  father,  and  due 

from  the  father  to  Mr.  Deveretix  and  Mr.  Maker. 

Whatever  costs  there  might  be  due  to  Mr.  Maker 
individually  is  not  the  subject  of  the  claim  of  Mr. 
Devereux^  but  so  far  as  regarded  the  costs  due  to 
the  partnership  of  Devereux  and  Maker^  the  plaintiff 
got  the  benefit  of  that  defence.     Having  set  up  the 
arrangement  of  1829,  which  he  now  impeaches,  he 
got  the  benefit  of  it,  and  was  relieved  from  the  costs 
incurred  in  the  lifetime  of  his  father.  That  took  place 
in  1832,  and  nothing  more  is  heard  of  this  complaint 
of  the  transaction  of  1829,  until  a  bill  is  filed  in  1835. 
My  Lords,  having  gone  through  the  history  of  this 
transaction,  and  shortly  called  your  attention  to  the 
periods  at  which  the  circumstances  of  the  case  must 
have  been  matter  of  investigation   by  the  plaintiff, 
and  the  mode  in  which  upon  those  occasions  he  has 
dealt  with  those  facts,  showing  that  from  1829,  in 
every  subsequent  transaction,  he  has  recognised  what 
had  then  taken  place,  that  he  has  confirmed  and  acted 
upon  it  in  the  years  1831,  18j32,  and  1833,  and  never 
complained  of  it  till  1835 ;  it  appears  to  me,  that 
although    the    transaction    was    questionable   in   its 
origin  and  suspicious  in  its  commencement,  it  is  not 
now  capable  of  being  complained  of,  and  that  there- 
fore it  will  be  the  duty  of  your  Lordships  to  confirm 
the  decision  of  the  Court  below. 

The  Court  below  dismissed  the  bill  without  costs, 
and  I  think  it  did  so  rightly ;  because,  however  trans- 
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actions  may  be  confirmed,  if  they  have  their  origin  in        i840. 
eircumstances  so  suspicious,  as  between  a  client  and     J  most- 
m  BolicitoT,  as  these  transactions  were  in  tlieir  origin,      morency 
I  think  that  if  the  solicitor  or  agent  ultimately  escapes,    devereux. 
liy  confirmation  on  the  part  of  his  client,   in  pre- 
venting these   transactions  from  being   entirely  set 
•side,  he  never  can  complain  of  being  put  to  the  cost 
of  having   them   investigated.      The   same    ground 
therefore  which  induces  me  to  think  that  the  Court 
below  did  rightly  in  dismissing  the  bill  without  costs, 
induces  me  to  submit  to  your  Lordships   that   this 
decree   should   be  affirmed,  but   that  it   should   be 
affirmed  without  costs. 

There  is  one  other  part  of  the  case  to  which  I  wish 
to  call  the  attention  of  the  counsel  for  the  Appellant, 
which  is  to  that  letter  undertaking  to  pay  a  salary  of 
200  /.  a  year.  It  does  not  appear  that  that  now  is  of 
any  value  to  tlie  parties.  Whatever,  therefore,  your 
I^ordships  may  think  right  to  do  with  reference  to  that 
letter,  would  not  make  any  difference  as  to  the  costs. 
At  the  same  time,  it  is  a  contract  which  under  these 
circumstances  undoubtedly  ought  never  to  have  been 
taken.  It  appears  to  have  been  left  in  the  hands  of 
Mr.  Devereux ;  and  if  the  plaintiff  therefore  requires  it, 
I  will  submit  to  your  Lordships  that  the  decree  should 
direct  the  document  to  be  delivered  up  ;  it  can  make  no 
difference  as  to  the  costs  below,  or  as  to  the  costs  here. 

Lord  Wynford: — My  noble  and  learned  friend  has 
gone  so  fully  into  this  case,  that  it  is  scarcely  neces- 
sary for  me  to  say  more  than  that  I  concur  with  him. 
I  will,  however,  trouble  your  Lordships  with  one  or 
two  observations.  There  is  no  dispute  here  as  to  any 
question  of  law  ;  there  is  no  doubt  that  the  transaction 
did  not  render  the  deed  altogether  void,  but  merely 
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1840.  voidable,  and  being  voidable,  it  may  certainly  be  con- 
De  Mokt-  firmed  by  what  took  place  afterwards.  If  the  deed  of 
MOREKcy  ig29  was  executed  (which  probably  there  may  be 
Devee£ux.  some  reason  to  suspect)  under  the  suppositioii  dnt 
the  defendant  was  in  possession  of  some  secret  whid 
he  might  use  for  the  purpose  of  defeating  the  plaintiffi 
title  to  the  estate,  a  fear  of  that  sort  arising:  from  t 
threat  on  the  part  of  the  defendant  would  invalidate 
any  transaction  that  took  place  under  the  influence  of 
that  fear.  I  would  state,  however,  that  there  is  no 
evidence  of  any  threat  on  the  part  of  the  defendant  to 
make  use  of  any  knowledge  which  he  might  posses 
for  the  purpose  of  injuring  the  plaintift*.  On  the 
contrary,  it  is  admitted  on  all  sides  that,  although  it 
is  said  by  some  of  the  witnesses  that  he  boasted  thit 
he  was  in  possession  of  this  secret,  he  uniformly  mi 
that  he  would  keep  it  within  his  own  breast,  and  thit 
he  would  never  use  it  to  injure  the  plaintiff. 

My  noble  and  learned  friend  has  stated  that  upon 
another  occasion,  besides  what  took  place  at  the  booliR 
meeting,  he  alluded  to  this  secret.  What  he  said  at 
the  bonfire  meeting  is,  as  it  is  represented  on  the  part 
of  the  plaintiff,  very  extraordinary,  and  it  is  scaroelj 
possible  to  believe  that  it  can  be  true.  It  is  material 
to  observe  that  the  defendant  gives  a  very  different 
account  of  what  he  said  at  the  bonfire  meeting.  On 
the  part  of  the  plaintiff  it  is  stated  that  the  defendant 
said  he  could  at  any  time,  by  disclosing  the  secret, 
defeat  the  plaintiff's  title.  What  could  possibly  have 
induced  him  to  say  any  such  thing  one  cannot  c<m- 
ceive,  but  according  to  his  own  account,  what  he  did 
say  is  very  different  from  what  he  is  represented  to 
have  said  by  the  evidence  given  on  the  part  of  the 
plaintiff;  for  he  states  in  his  answer,  that  what  he  did 
say  was,  that  it  would  be  useless  for  my  Lord  CrofUm 
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to  bring  forward  his  claim  as  heir-at-law,  as  he  was 
in  a  condition  to  disprove  that  claim.  Now,  if  he 
said  that,  certainly  it  was  sufficient  to  produce  the 
effect  which  he  says  he  intended  to  produce,  to  pre- 
vail upon  the  tenants  of  this  estate  not  to  be  fright- 
ened at  any  claim  set  up  by  Lord  Crofton.  But  not- 
withstanding this,  unquestionably  what  my  noble  and 
learned  friend  has  said  is  very  true,  that  on  the  very 
day  of  the  funeral  of  Sir  William  De  Montmorency , 
something,  at  least  very  indelicate,  was  said  on  the 
part  of  the  plaintiff,  if  not  exciting  very  great  suspi- 
cion in  this  affair,  of  his  endeavouring  to  get  posses- 
sion of  this  estate  conveyed  to  him,  and  also  as  him- 
self being  the  attorney  who  was  to  prepare  the  deed 
himself,  and  writing  that  very  extraordinary  letter 
by  which  200/.  a  year  was  to  be  secured  to  himself: 
and  I  quite  agree  with  my  noble  and  learned  friend, 
that  if  proceedings  had  been  instituted  to  set  aside 
this  deed,  the  deed  which  followed  upon  that  letter, 
it  seems  to  me  impossible  that  that  deed,  or  that  that 
letter  securing  the  200  /.  a  year,  could  possibly  have 
stood ;  therefore,  I  say,  if  the  transaction  had  ended 
with  the  deed  executed  in  1829,  it  appears  to  me  it 
could  have  been  set  aside. 

But  the  question  is,  has  that  deed,  which  was  only 
voidable,  been  confirmed  by  that  which  has  subse- 
quently occurred  ?  Now  the  deed  of  1830  is  certainly 
a  direct  confirmation  of  it,  as  strong  a  confirmation  as 
it  is  possible  to  be.  In  that  deed  it  is  stipulated  that 
all  securities  belonging  to  Sir  fVilliam's  property  should 
be  delivered  up,  except  the  deeds  relating  to  the  estate 
of  Cooldrina.  Why  were  they  not  delivered  up  ?  Be- 
cause the  estate  of  Cooldrina^  by  the  deed  of  1829,  had 
been  conveyed  by  the  plaintiff  to  the  defendant.  It 
would,  therefore,  have  been  improper  to  deliver  up 
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i8io.  tliose  deeds,  because  those  deeds  were  the  munimenti 
DemTTt-  of  the  property  whicli  had  by  the  previous  ti-ansaction, 
MOKENcv  so  confirmed  by  this,  become  the  property  of  the  plan- 
Devereux.  tiff.  But  this  is  not  all :  then  follow  two  letters  in  18S1 
and  1832,  and  the  subsequent  transaction  in  183S. 
By  the  first  of  those  letters  he  claims  to  take  advaa* 
tage  of  this  very  deed  which  he  now  attempts  to  «t 
aside:  and  then  in  the  second  letter,  in  1832,  he 
says  he  never,  since  the  execution  of  the  deed  of  182i, 
had  said  one  word  to  the  effect  that  that  deed  had  bees 
improperly  obtained,  quite  the  contrary;  he  never 
thought  of  it,  and  tliat  that  man  must  have  spoka 
falsely  who  had  ever  conveyed  to  the  mind  of  the 
defendant  the  idea  that  he  ever  thought  that  deed  TduL 
Now  it  strikes  me  that,  supposing  an  undue  impro* 
sion  to  be  created  in  a  man's  mind,  it  is  often  diffienk 
to  prove  the  precise  time  when  that  improper  impres- 
sion was  got  rid  of.  But  a  circumstance  had  taka 
place  before  the  writing-  of  either  of  these  letters,  which 
clearly  showed  that  impression  must  have  been  got  rid 
of  before  that  time.  Both  these  parties  were  desirow 
of  putting  an  end  to  the  connexion  with  regard  to  the 
agency  of  the  estates.  Now  if  that  impression  hi 
continued  in  the  mind  of  the  plaintiff  that  the  defen- 
dant was  in  a  condition  to  take  that  estate  from  himi 
or  to  enable  any  one  to  take  that  estate  from  biffi) 
whenever  he  thought  proper,  would  he  not  upon  any 
terms  whatever  have  kept  this  person  still  in  his  em- 
ployment ?  But  it  appears  that  the  one  was  desiitNtf 
of  quitting  the  employment,  and  that  the  employer 
was  desirous  of  getting  rid  of  him.  Now  this  clearly 
shows  that  all  fear  on  the  part  of  the  plaintiff  must 
have  been  got  rid  of  at  that  time :  yet  after  this  he 
writes  the  two  letters,  which  your  Lordships  haw 
heard:  therefore,  whatever  suspicion    there  may  be 
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^ith  respect  to  that  which  took  place  in  1830,  as  to       i840. 
the  continuance  of  this  fear  as  to  the  title  to  the  estate,     i^Tmont- 
it  is  clear  that  that  impression  must  have  been  got  rid      morency 
of  before  the  writing  of  either  of  the  letters  in  1831     Oevbeeui* 
or  1832,  for  before  either  of  those  letters  were  written 
all  connexion  whatever  had  been  terminated  between^ 
the  plaintiff  and  the  defendant. 

But  I  must  say,  with  respect  to  the  deed  of  1830, 
it  seems  to  me  that  if  that  deed  were  to  be  set  aside, 
as  was  very  properly  said  by  one  of  the  counsel  at  the 
bar,  I  do  not  know  what  deed  is  to  stand*  There  is 
BO  particular  error  pointed  out ;  matters  were  investi- 
gated before  this  deed  was  executed.  There  was  no 
want  of  legal  assistance ;  it  seems  to  me,  on  the  con- 
trary, that  if  there  was  anything  to  complain  of,  ther€ 
were  rather  too  many  present.  There  was  a  great 
number  of  attomies  present ;  some  concerned  for  one 
party,  and  some  concerned  for  another ;  and  it  is  posi- 
tively sworn,  that  all  parts  of  the  transaction  were 
minutely  and  thoroughly  investigated  before  the  deed 
was  executed.  It  appears  to  me  that  if  this  were  to 
be  set  aside,  no  transactions  which  take  place  between 
man  and  man  could  be  considered  as  final,  but  par- 
ties must  be  for  ever  exposed  to  have  transactions 
ripped  up  in  a  Court  of  Equity,  if  these  accounts  are 
not  to  be  considered  as  closed  under  this  agreement* 
which  took  place  in  1829.  I  therefore  agree  with  my 
noble  and  learned  friend  that  the  decree  of  the  Lord 
Chancellor  of  Irelandy  in  every  part,  ought  to  be 
affirmed.  It  is  undoubtedly  the  practice,  that  when 
an  appeal  is  made  against  a  decree,  and  the  judgment 
of  the  Court  below  is  affirmed,  that  appeal  ought  to 
be  dismissed  with  costs.  But  1  think,  with  my  noble 
and  learned  friend,  that  this  case  forms  an  exception 
to  that  general  rule ;  that  there  is  so  much  to  blame  ih 
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the  conduct  of  the  defendant  in  the  beginning  and  up 
to  the  year  1830,  that  the  plaintiff  was  lawfully  justi- 
fied in  appealing  to  the  Court  of  Chancery  in  Ireland^ 
and  even  in  coming  to  this  House  to  have  the  matter 
thoroughly  investigated.  Under  these  circumstances 
it  appears  to  me  that  it  would  be  hard  and  unjust  to 
visit  such  a  plaintiff,  who  is  acting  under  such  circum- 
stances, with  costs.  I  therefore  concur  in  thinking 
that  this  appeal  should  be  dismissed,  without  costs. 

With  respect  to  that  instrument  to  which  reference 
has  been  made,  undoubtedly  it  ought  to  be  given  uj), 
though  it  was  distinctly  stated,  as  I  understood,  on 
both  sides  at  the  bar,  that  that  instrument — wretched 
instrument  as  it  is — was  not  intended  to  be  carried 
into  execution.  I  am  glad  that  the  party  had  so  much 
modesty  and  moderation  as  never  to  attempt  to  carry 
it  into  execution.  It  never  has  been  executed.  No- 
thing has  been  attempted  to  be  obtained  upon  it,  but 
the  party  is  afraid  that  there  may  be  bounds  to  that 
moderation,  and  that  the  period  may  come  when  he 
may  be  in  danger  of  being  called  upon  for  the  pay- 
ment of  that  sum  of  200/.  per  annum;  and  it  is 
certainly  extremely  proper  that  he  should  have  full 
security  against  any  danger  of  that  sort. 


The  Lord  Chancellor: — The  decree  will  be  varied 
by  directing  the  letter  of  April  1829  to  be  delivered 
up  to  the  Appellant,  and  that  in  all  other  respects  the 
decree  be  affirmed,  without  costs. 

Ordered  accordingly. 
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Adam  Gibson,  late  Teacher  of  Latin 
and  other  Languages  in  the  Royal 
Academy  of  Tain 


Appdhmt  18*?- 


March  2. 


Hugh  Ross,  Esq.,  Preses^  and  Others,^ 

the  Managers  and  Directors  of  the  \RespondenU. 
said  Academy -J 

The. rales  of  lav^  applicable  to  the  managers  of  a  public  establish-     Carv&ratim 
menty  do  not  apply  to  one  formed  and  maintained  from  private         SchooL 
funds,  though  it  may  be  formed  and  maintained  under  a  royal 
charter  of  incorporation. 

The  appointment  to  an  office  in  a  private  establishment  is  not,  there- 
fore, necessarily  an  appointment  ad  vitam  aut  culpam^  but  de- 
pends in  each  instance  on  the  particular  circumstances  under 
which  it  was  made. 


The  Respondents  were  the  managers  or  directors 
of  the  academy  of  Tain^  in  Rossshirej  an  institution 
established  and  supported  by  private  contribution; 
and  the  question  at  issue  regarded  the  right  or  power 
of  the  Respondents,  as  directors,  to  remove  one  of  the 
teachers  of  the  name  of  Gibson  (the  Appellant). 

The  want  of  any  preparatory  institution  for  pur- 
poses of  education,  had  formerly  occasioned  much 
inconvenience  in  the  north  of  Scotland.  Hence,  the 
plan  of  an  academy  at  Tain  was  projected,  and  at 
once  met  with  the  highest  encouragement.  A  lead- 
ing part,  in  originating  and  carrying  through  the 
measure,  was  taken  by  Lord  Seqforth  and  Lord  Meay ; 
and  these  noblemen  were  cordially  supported  by 
the  most  opulent  and  influential  classes  of  the  com- 
munity. Subscriptions,  to  a  considerable  amount, 
were  speedily  obtained ;  a  large  plot  of  ground  was 
g^tuitously  presented  to  the  promoters  of  the  scheme ; 
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1840.  and  in  May  1809,  a  royal  charter  was  obtained, 
embodying  the  managers  or  directors  into  a  cor- 
poration, with  a  right  of  perpetuity  and  succession, 
and  all  the  customary  legal  privileges  incident  to  a 
,  society  so  constituted. 

Throughout  the  district  of  country  which  was  ex- 
pected to  be  benefited  by  this  institution,  there  were 
regular  parochial  schools,  and  in  the  towns  burghal 
schools,  or,  as  they  are  called,  grammar  schools; 
being  all  public  institutions  of  ancient  standing, 
subject  to  special  rules,  and  governed,  in  their  whole 
economy,  by  the  statute  and  common  law  of  the  land. 

The  charter  declares  the  object  and  purposes  of  the 
society  to  be  the  foundation  and  endowment  of  an 
academy  for  the  instruction  of  youth  within  the  burgh 
of  Tain;  and  it  proceeds  to  constitute  and  incorporate 
certain  individuals  and  heads  of  public  bodies,  to  the 
number  of  21,  with  13  persons  to  be  elected,  besides 
every  subscriber  to  the  amount  of  60/.,  and  the  heir- 
male  of  subscribers  to  the  amount  of  100/.,  into  one 
body,  politic  or  corporate,  by  the  name  and  title  of 
the  "  Managers  and  Directors  of  the  7am  Academy," 
who  are  empowered  to  conduct  the  whole  business 
and  afiairs  of  the  institution. 

By  this  name  and  title,  those  persons  are  empowered 
to  buy,  take,  hold  and  enjoy  lands,  tenements  and 
hereditaments,  goods,  chattels,  donations  and  lega- 
cies, to  sue,  plead  and  defend,  and  to  be  sued,  im- 
pleaded and  defended  in  any  Courts  of  Justice ;  and 
farther,  "  to  appoint  treasurers,  stewards,  factors, 
cashiers,  and  other  necessary  officers,  for  them  to  act, 
and  to  have  and  use  a  common  seal,  and  the  same  to 
change  from  time  to  time,  as  shall  seem  expedient  to 
the  said  incorporation ;  and  otherwise,  and  in  all  other 
things,  to  act  and  do  as  is  permitted  by  law,  and  as  is 
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usual  in  the  case  of  persons  incorporated,  and  with  all       i84o. 
the  privileges  incident  to  such  incorporations." 

There  is  a  power  of  making  bye-laws,  given  by  a 
clause  which  confers  on  the  subscribers,  being  mem- 
bers of  the  corporation,  and  their  successors,  "  full 
power  to  make  such  other  and  so  many  bye-laws, 
regulations,  rules  and  orders,  as  they,  or  the  majo- 
rity of  them  present  at  such  meetings,  shall  judge 
proper  and  think  necessary  for  the  better  government 
and  direction  of  the  said  academy.  And  the  said 
regulations  hereinabove  recited,  as  well  as  the  bye- 
laws,  regulations,  rules  and  orders  to  be  made  in 
future,  or  any  of  them,  to  alter  and  annul,  as  they 
the  members  of  the  said  incorporation  so  assembled, 
or  the  major  part  of  them  present,  shall  deem  proper 
and  requisite :  provided  always,  that  when  any  new 
bye-law,  or  any  alteration  in  any  of  the  then  existing 
bye-laws,  shall  be  intended  to  be  made  at  any  such 
annual  meeting  as  aforesaid,  notice  of  such  intention 
shall  be  inserted  in  one  or  more  of  the  London  evening 
newspapers,  and  in  one  or  more  of  the  Edinburgh  news- 
papers, one  month  at  the  least  previous  to  the  day  of 
such  meeting.  And  we  will  and  direct  that  all  bye- 
laws,  regulations,  rules  and  orders,  made  as  afore- 
said, shall,  until  altered,  be  duly  observed  and  kept, 
provided  that  the  same  are  noways  contrary  to  the 
laws  of  the  realm,  and  the  general  purport  and  mean- 
ing of  our  said  charter  and  letters  patent." 

The  charter  bears  date  in  1809,  and  the  first  ad- 
vertisement for  teachers  was  published  in  the  news- 
papers in  August  1812.  The  advertisement  set  forth^ 
generally,  the  nature  of  the  new  establishment,  as 
having  been  erected  by  private  contributions.  "  A 
royal  charter  (it  was  stated)  was  obtained,  constitut- 
ing the  directors  of  the  academy  a  body  corporate, 
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1840.       with  power  to  appoint  all  the  teachers,  and  to  enact 
bye-laws,  for  the  internal  regulation  of  the  academy." 

Various  persons  came  forward  and  offered  them- 
selves as  candidates  for  the  different  situations  of 
teachers  in  the  academy.  But,  in  the  meantime, 
some  alterations  were  judged  necessary  by  the  directors 
to  be  made  upon  the  rules  introduced  by  the  charter, 
and  some  additional  provisions  as  to  the  hours  of 
attendance,  school  fees,  and  periodical  examinations, 
and  other  such  matters  not  referred  to  in  the  charter. 
Accordingly  a  draft  of  these  bye-laws  and  regulations 
was  produced  to  a  meeting  of  the  directors,  held  on 
the  13th  of  October  1812,  and  considered  by  them. 
The  directors  approved  of  them  as  they  stood,  and 
adopted  them  as  interim  regulations,  but  referred 
the  question  as  to  their  final  adoption  to  a  general 
meeting  to  be  held  in  April. 

The  first  of  these  proposed  bye-laws  declared  that 
**  in  the  election  of  teachers,  the  directors  are  to  be 
guided  by  a  regard  to  the  character  and  abilities  of 
the  candidates,  as  certified  by  the  testimonials  of 
competent  and  respectable  judges ;  and  for  this  pur- 
pose, the  directors  shall,  if  they  think  it  necessary, 
request  some  of  the  professors  of  any  of  the  Scottish 
Universities  to  examine  the  candidates,  and  report 
their  judgment  of  their  respective  qualifications.'' 

In  conducting  the  election,  the  directors  deter- 
mined, in  the  first  place,  merely  to  designate  by  ballot 
such  persons  as  should  be  approved  of,  but  to  make 
their  election  dependent  on  the  result  of  an  examina- 
tion or  trial  to  be  undergone  by  them,  in  presence  of 
Principal  Baird  and  two  professors  of  the  University 
of  Edinhurghy  and  also  on  their  express  agreement  to 
be  bound  by  the  charter  and  bye-laws. 

Accordingly,  the  teachers  being  balloted  for  at  the 
general  meeting  of  the  directors,  which  was  held  on 
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the  16th  December  1812,  the  Appellant  was,  on  that  i84o. 
occasion,  chosen  among  others.  The  same  meeting  ^T""^  ' 
took  into  consideration  the  proposed  bye-laws  which  » 

had  been  previously  adopted  ad  interim^  and  in  which 
certain  alterations  were  then  made :  but  with  these 
alterations  they  were  declared  to  be  the  fixed  rules 
and  regulations  for  the  government  and  management 
<A  the  institution,  and  it  was  expressly  provided  that 
the  different  teachers  should  be  subject  to  them. 
Accordingly  the  minutes,  after  setting  forth  the  elec- 
tion of  the  different  teachers,  and  among  others,  that 
of  the  Appellant,  proceed  as  follows:  — "  The  meeting 
request  of  their  secretary  to  inform  the  different  gen- 
tlemen above  mentioned,  of  their  election  by  this 
meeting,  and  to  direct  them  to  proceed  forthwith  to 
Edinburghy  for  the  purpose  of  their  undergoing  an 
examination  of  their  knowledge  and  abilities  by  the 
professors  of  the  College  there ;  and  also  to  inform 
them  that,  if  found  qualified,  they  are  severally  to 
enter  on  the  duties  of  their  office,  against  the  15th  day 
of  February  next;  in  which  event  they  are  hereby 
found  entitled  to  all  the  fees  and  emoluments  of  their 
different  situations  respectively,  as  the  same  are  fixed 
by  the  directors  and  hereinafter  inserted ;  but  subject 
always  to  the  rules  and  regulations  adopted  by  the 
directors  for  the  government  and  management  of  the 
institution,  as  well  as  the  bye-laws  which  the  direc- 
tors have  laid  down  for  the  internal  regulation  of 
the  institution." 

The  following  stood  as  the  second  of  these  rules  : — 
"In  case  it  shall  be  found  necessary  to  discontinue 
any  of  the  teachers,  which  can  only  be  done  by  a  spe- 
cial meeting  of  the  directors  regularly  called  for  the 
purpose  by  their  preses  for  the  time  being,  it  is  under- 
stood and  declared  that  such  teacher  shall  receive  three 
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'  1840-       months  previous  notice  of  such  intention,  before  his 
"    '  services  are  declared  at  an  end :  and  in  the  event  of 

wIBSON 

V.  any  of  the  teachers  wishing  to  leave  the  institution  of 
his  own  accord,  such  teacher  shall  be  obliged  to  give 
three  months  previous  notice  to  the  preses  of  the 
directors." 

In  like  manner,  by  the  7th  regulation,  it  was  pro- 
vided,— "  That  if  any  of  the  teachers  shall  be  found, 
after  due  inquiry  by  the  directors,  to  be  unsuccessful 
or,  in  other  respects,  unworthy  of  the  trust  reposed  in 
him,  it  shall  be  always  competent  to  the  directors  to 
deprive  such  a  teacher  of  his  office,  and  of  all  the 
emoluments  connected  with  it." 

The  academy  was  formally  opened  on  the  15th 
Febrtiary  1813,  at  a  general  meeting  of  the  direc- 
tors, attended  by  a  number  of  the  subscribers,  and 
at  which  all  the  persons  elected  teachers,  and  among 
the  rest  the  Appellant,  were  present,  having  success- 
fully gone  through  the  trial  at  Edinburgh.  The 
preses  of  the  meeting  then  stated  to  them  the  different 
bye-laws  and  regulations,  "  which  the  managers  and 
directors  had,  in  the  meantime,  thought  it  necessary 
to  make  for  their  regulation  and  government.  That 
if  they  thought  it  proper,  the  clerk  would  furnish 
them  with  copies  of  what  they  might  require,  which 
they  might  consider  at  leisure,  until  the  general  meet- 
ing upon  the  30th  day  of  April  next ;  and  if  they 
thought  anything  could  be  altered  or  added,  for  the 
better  government  of  the  academy,  the  meeting  of 
that  day  would  consider  of  it,  and  would  do  in  the 
matter  as  they  saw  cause." 

Copies  of  the  proposed  bye-laws,  including  the  ar- 
ticles above  quoted,  were  then,  at  their  special  request, 
furnished  to  the  teachers,  and  were  fully  and  maturely 
considered  by  them.  The  result  of  their  delibera- 
tions was  communicated  to  the  directors  in  a  long 
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letter,  in  which  they  commented  upon  several  of  the       1 840. 
laws,  but  passed  over  article   2d9  in  regard  to  the 
dismissal  of  teachers,    without   any  observation  or 
notice  whatever. 

The  final  meeting  of  subscribers  was  held  on  the 
30th  of  April  1813,  when  "  the  letter  of  the  teachers 
was  considered,  and  the  subscribers,  in  general  meet- 
ing assembled,  having  carefully  gone  over  the  same, 
with  the  rector  and  masters'  remarks,  they  have  una- 
nimously adopted  the  following  regulations,  which 
they  direct  and  appoint  to  be  the  standing  regulations 
of  the  Tain  Royal  Academy,  until  cause  shall  be  shown 
to  any  future  general  meeting  for  any  alteration.'* 

Among  these  regulations,  the  rule  above  quoted  as 
article  2d,  was  sanctioned  and  universally  agreed  to, 
without  the  alteration  of  a  word. 

The  Appellant  did  not  appear  to  have  been  suc- 
cessful in  his  teaching;  and  in  1834  a  number  of 
heads  of  families  and  leading  people  in  Tain  and  its 
vicinity  united  together,  and  invited  a  young  man, 
qualified  to  teach  Latin  and  French,  to  settle  with 
lliat  view  in  Tain,  engaging,  besides  the  school  fees, 
to  contribute  such  a  sum  among  themselves  as,  upon 
the  whole,  would  ensure  him  a  respectable  income. 

The  Appellant's  school  suffered  severely  from  this 
circumstance.  The  committee  who  examined  the 
school  in  July  1834,  after  mentioning  the  appearance 
of  the  scholars  under  examination,  made  the  following 
statement : — "  The  committee  cannot,  however,  close 
their  report  without  expressing  their  deep  regret  at 
finding  no  more  than  four  scholars  in  the  Latin 
department."  This  number  was  afterwards  with- 
drawn,  and  for  several  sessions  past  the  Appellant 
had  not  been  attended  by  one  single  scholar. 

The  directors  met  again  on  the  20th  November 


248  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.  1834,  and  their  minutes  of  that  date  contain  the 
following  entry: — "The  directors  find,  with  much 
regret,  that  the  classical  department  under  charge  of 
Mr.  Gibson  is  entirely  deserted ;  not  a  single  pupil 
has  been  this  session  entrusted  to  him,  in  any  one  of 
the  various  languages  which  it  belongs  to  him  to 
teach.  As  the  guardians  of  the  institution,  they 
cannot  permit  this  state  of  matters  to  continue  longer. 
The  directors  conclude  that  the  desertion  of  his  classes 
is  in  consequence  of  Mr.  Gibson  having  lost  the  con- 
fidence of  the  public;  for  in  the  immediate  neigh- 
bourhood of  his  class-room,  Mr.  Mackenzie  of  Inver^ 
ness  has  recently  opened  a  school  for  Latin  and  the 
other  learned  languages ;  and  with  nothing  but  his 
character,  talents  and  industry  to  recommend  him, 
is  very  numerously  attended.  To  prevent  the  de- 
struction of  the  class,  by  continuing  an  individual 
whose  very  incumbency  prevents  the  attendance  of 
even  a  single  pupil,  the  directors  consider  it  their 
duty  to  recommend  to  their  preses  to  call  a  meeting, 
in  terms  of  the  charter  and  bye-laws,  to  consider 
whether  Mr.  Gibson's  services  shall  be  dispensed 
with  ;  and  do  so  accordingly,"' 

Accordingly,  that  meeting  was  held  on  the  28th 
Atigust  1835,  and  ended  in  an  unanimous  resolution 
dismissing  the  Appellant  from  the  institution. 

Against  that  resolution  the  Appellant  complained 
by  bill  of  suspension,  and  maintained  that  he  held 
his  office,  like  that  of  a  parochial  or  burghal  school- 
master, ad  vitam  aut  culpam,  and  could  not  be  re- 
moved, unless  for  sufficient  and  relevant  cause  duly 
proved  against  him. 

The  Respondents  contended,  upon  the  terms  of  the 
charter  and  bye-laws,  to  which  the  Appellant  and  all 
the  teachers  were  parties,  and  by  which  they  had 
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bound  themselves,  that  the  Appellant  was  removable       i840. 
at  pleasure,  and  that  the  directors  had  the  full  power 
to  dismiss  him  when  they  should  judge  that  measure 
necessary. 

On  the  28th  December  1835,  Lord  Balgray  pro- 
nounced an  interlocutor,  refusing  the  bill  and  recal- 
ling the  interdict;  reserving,  however,  the  right  of 
the  Appellant  to  claim  from  the  Respondents  any 
arrears  of  salary  to  which  he  might  be  advised  that 
he  was  entitled. 

The  Appellant  then  presented  a  second  bill,  which, 
on  being  advised  with  answers,  was  dismissed  by  Lord 
CockburUf  with  a  note,  declaring  that  the  Lord  Ordi- 
nary was  of  opinion  that  the  Respondents  had  power 
to  terminate  their  connexion  with  the  suspender,  and 
that  they  exercised  this  power  regularly. 

The  Appellant  reclaimed  to  the  Court  against  the 
above  judgment,  and  then  brought  forward  the  objec- 
tion that,  according  to  the  terms  of  the  charter,  the 
manner  of  proceeding  adopted  by  the  directors  was 
irregular.  On  this  objection  the  Lords  recalled  the 
interlocutor,  and  remitted  to  the  Lord  Ordinary  to 
pass  the  bill. 

The  bill  was  accordingly  passed,  and  the  case 
brought  into  Court  in  the  ordinary  form.  It  came 
before  Lord  Jeffrey  as  Ordinary;  and  his  Lordship 
sustained  the  technical  objections,  holding  the  pro- 
ceedings to  be  irregular. 

The  Respondents,  in  anticipation  of  this  result,  called 
other  meetings,  and  proceeded  step  by  step  in  the  most 
regular  manner.  The  last  of  these  meetings  took 
place  on  the  10th  o{ August  1837,  when  the  Appellant 
was  in  form  dismissed. 

Against  this  sentence  of  dismissal  the  Appellant 
again  complained  to  the  Court  of  Session  by  bill  of 
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1840.       suspension,  which  came  before  Lord  Jeffrey j  as  Lord 
Gibson      Ordinary,  by  whom  it  was  reported  for  the  opinion  of 
V-  the  Inner  House  ;  and  on  the  22d  of  December  1887 

the  Lords  there  pronounced  a  judgment  recalling  the 
interdict,  and  sustaining  the  right  of  the  directors  to 
dismiss  the  master  of  the  academy.  This  was  the 
judgment  now  brought  before  the  House  on  appeal. 

The  Lord  Advocate  {Rutherfurd),  for  the  Appel^ 
lant : — ^Therehave  been  two  dismissals  in  consequences 
of  the  resolution  of  1835,  which  were  stopped  as  beings 
contrary  to  law.     Then  there  was  one  in  1837,  thi 
objection  to  which  is  that  it  was  one  made  after 
interdict.     These  dismissals  cannot  be  sustained.     Thi 
Court  below  was  not  unanimous  in  the  decision 
favour  of   the  Respondents.     Lord  Jeffrey  and  th< 
Lord  Justice  Clerk  both  thought  that  inquiry  wi 
necessary   previous  to   dismissal.     The   question   i 
whether  the  directors  of  an  institution  of  this 
being  a  voluntary  one,  have  a  right  to  remove  fro; 
his  office  a  master  who  has  been  once  lawfully 
pointed ;  in  other  words,  whether  such  an  office  is  fo 
life  or  only  during  pleasure.      It  is  clear  that  th 
office  was  not  one  held  during  pleasure ;  it  is  a  burgEs 
school,  instituted  for  the  benefit  of  the  burgh.     Th^? 
Magistrates  of  Montrose  v.  Strahan  (a)  laid  down  th« 
doctrine  that  the  being  admitted  to  a  school  simply, 
and  not  expressly  during   pleasure   nor  ad  vitam, 
gives   to  the  person  admitted  a   right  to  his  office 
for  life  or  until  fault  proved  s^ainst  him.     A  simi- 
lar doctrine  was  adopted  in  the  case  of  Kempt  v. 
The  Magistrates  of  Irvine  [h).     There  it  was  held 
that  where  a  person  had  been  admitted  to  an  office, 

(a)  Morr.  13118. 

(b)  Morr.  13136;  and  see  the  caae  of  HastUf  Morr.  13132. 
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and  served  for  several  years  though  originally  elected        isio. 
for  one  year  only,  he  could  not  afterwards  be  removed       ^7"^^    ' 
arbitrarily,  or  without  just  cause  assigned  and  proved.  r. 

— [The  Lord  Chancellor :  What  schools  were  they?] — 
They  may  be  considered  as  endowed  schools.  But 
that  fact  makes  no  difference  in  the  case.  The  feel- 
ing of  the  law  is  so  strong  in  favour  of  making  an 
office  to  be  held  for  life,  that  where  the  original  ap- 
pointment is  for  one  year  only,  if  the  party  serves  for 
several  years  his  office  becomes  held  by  him  on  a  life 
tenure.  That  principle  was  adopted  in  this  House  in 
the  case  of  the  town-clerk  of  Annan.  Then  comes 
the  case  of  the  directors  of  the  school  of  Ayr  (c), 
where  it  was  distinctly  held  in  a  case  of  this  sort  that 
a  cause  of  dismissal  must  be  shown.  In  that  case  a 
cause  of  dismissal  was  shown,  and  the  dismissal  was 
therefore  held  to  be  good.  The  case  of  the  direc- 
tors of  the  Inverness  school  {d)  is  even  more  in  point. 
This  is  not  a  voluntary  association,  but  is  one  that 
exists  under  a  charter.  The  trustees  have,  it  is  true, 
a  right  to  dismiss  the  master,  but  they  must  do  so  on 
a  proper  groimd.  How  can  the  dismissal  in  this 
case  be  supported,  while  the  decisions  already  referred 
to  stand  unquestioned  ?  In  Mason  v.  Scott  (e)  the 
Court  admitted  the  right  as  it  was  exercised  here, 
but  that  was  because  that  particular  school  was  en- 
tirely a  private  school.  That  is  not  the  case  here,  and 
these  directors  are  therefore  bound  to  show '  a  valid 
necessity  for  the  discontinuance  of  the  teacher.  The 
Inverness  case  says,  "  on  a  proper  ground :"  here  the 
word  "  necessity  "  is  used,  but  the  expressions  mean 
the  same  thing.  The  grounds  of  the  dismissal  must  be 
stated.     If  the  directors  contend  that  they  may  under 

(c)  4  Shaw  &  D.  63.        (e)   Fac.  Coll.  23  Jan.  1836. 
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1 840.  their  bye  laws  dismiss  the  master  at  pleasure,  their 
'  "^^  '  claim  is  contrary  to  the  laws  of  Scotland,  and  they 
V.  cannot  pass  any  law  or  regulation  giving  to  them- 
selves such  an  illegal  power.  But  supposing  that 
they  have  the  power  to  pass  such  a  law,  then  it  is 
submitted  that  the  law  passed  in  this  case  is  null  and 
void,  as  it  was  passed  without  the  required  notice; 
no  advertisements,  such  as  are  required  by  the  law, 
having  been  published.  The  interlocutor  must  be  re- 
versed. It  ought  to  have  passed  the  bill,  in  order 
that  there  might  be  a  full  inquiry  in  the  Court  below. 

Mr.  Andersouj  on  the  same  side :— The  trustees 
here  claim  an  arbitrary  power,  which  it  is  clear  the 
law  will  not  concede  to  them. — [The  Lord  Chan^ 
cellar:  Suppose  that  there  had  been  no  charter  in 
this  case,  but  it  had  been  a  mere  private  school, 
could  not  the  trustees  have  dismissed  the  master? 
And  if  so,  does  the  mere  act  of  incorporation  make 
this  difference  in  the  rights  of  the  parties?] — In 
a  private  school  the  dismissal  might  possibly  take 
place.  Such  a  school  would  be  endowed  by  private 
individuals  from  their  private  funds,  and  they  might 
regulate  the  provision  they  would  give  the  master, 
and  the  conditions  under  which  he  was  to  receive  it. 
But  that  is  a  thing  totally  different  from  a  public  school, 
where  the  public  have  an  interest,  and  where  they 
have  to  examine  into  the  administration  of  the  foun- 
dation funds.  The  school  here  is  a  public  school. 
It  is  established  for  a  great  public  purpose,  and  the 
managers  and  directors  of  it  have  had  their  powers 
conferred  on  them  by  the  subscribers  for  the  pur- 
pose of  promoting  the  object  of  the  public  utility, 
which  was  the  cause  of  the  creation  of  the  institu- 
tion.    If  there  is  not  this  difference  between  strictly 
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private  establishments  and  institutions  of  a  different  i840. 
kind,  even  borough  and  parish  schools  would  be  made 
subject  to  the  caprice  of  the  trustees.  The  numerous 
cases  on  this  subject  have  settled  that  that  course 
shall  not  be  applicable  to  them. — [The  Lord  Chan- 
cellar'.  Have  you  any  case  in  which  the  line  has  been 
drawn  between  those  privately  endowed  schools  which 
have  been  incorporated,  and  those  which  have  not  been 
incorporated  ?] — There  is  no  case  of  that  kind,  unless 
the  contest  between  the  case  of  Mason  v.  Scotty  and 
the  Inverness  case,  can  be  considered  as  establishing 
that  line  of  distinction. — [The  Lord  Chancellor :  The 
question  depends  entirely  on  the  terms  of  the  charter. 
In  that  case  there  had  been  certain  conditions  estab- 
lished, by  which  the  right  to  dismiss  was  restricted 
to  a  case  where  there  were  proper  grounds.] — ^The 
principle  is  clear,  but  was  not  carried  out  in  Mason 
Y.  Scott  J  simply  because  that  case  was  one  of  a  merely 
private  school. 

The  Attorney-general  and  Sir  W.  Follett  appeared 
for  the  Respondents,  but  were  not  called  on  to  argue 
the  case. 

The  Lord  Chancellor : — My  Lords,  I  should  be  in- 
clined to  take  that  course  which  would  enable  the  par- 
ties to  go  on  with  the  suit,  if  I  thought  that  I  could 
properly  do  so.  But  if  your  Lordships  have  no  doubt» 
on  the  Appellant's  own  statement,  that  the  Court  below 
has  come  to  a  correct  conclusion,  it  would  be  an  in- 
justice to  permit  the  parties  to  engage  in  further  liti-. 
gation.  This  case  is  that  of  an  appointment  to  the 
mastership  of  a  school,  and  of  the  right  claimed  by 
the  school  trustees  to  dismiss  from  that  appointment. 
Certain  individuals  who  had  determined  on  establish- 
ing a  school,  having  met  together,  thought  it  would  be 
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1840.  for  the  advantage  of  the  object  they  had  in  view,  that 
they  should  obtain  a  charter  of  incorporation  for 
themselves  and  for  those  who  might  afterwards  come 
in  their  place.  But  the  whole  matter  was  of  a  private 
nature.  Its  object  was  to  provide  funds,  and  those 
were  to  be  considered  members  of  this  voluntary  body, 
incorporated  by  the  Crown,  who  should  contribute  to 
the  support  of  the  school.  It  has  been  decided  that 
where  individuals  establish  a  school,  to  be  maintained 
from  private  funds,  the  regulations  under  which  public 
schools  are  conducted,  are  not  to  be  deemed  applicable 
to  them.  A  public  schoolnliaster  is  a  public  officer, 
and  as  such  he  cannot  be  dismissed  without  an  as- 
signed and  sufficient  cause.  But  it  is  clear  that  in  the 
case  of  a  private  trust  this  rule  does  not  apply.  That 
is  a  clear  and  well-settled  principle  of  law.  Then 
arises  another  question,  namely,  one  relating  to  the 
effect  of  an  incorporation.  I  asked,  in  the  course  of 
the  argument,  whether  there  was  any  line  of  distinc- 
tion drawn  between  the  case  of  a  private  establish- 
ment, the  members  of  which  had  been  incorporated, 
and  a  case  in  which  no  such  incorporation  had  taken 
place ;  and  I  could  not  find  that  any  such  distinction 
had  ever  been  adopted.  If  so,  then  I  am  sure  that 
your  Lordships  would  not  for  the  first  time  introduce 
such  a  distinction  :  nothing  could  more  disturb  the 
arrangements  of  a  private  establishment  than  that  a 
subordinate  officer  in  it  should  be  considered  to  have 
a  fee  in  his  office.  It  is  incumbent  on  a  person  who 
claims  such  an  advantage,  to  show  that  it  properly  be- 
longs to  him.  Now  there  are  many  cases  in  which 
it  would  be  highly  inexpedient  for  the  interest  of 
a  body  like  these  trustees  that  a  man  should  con- 
tinue in  his  situation,  though  it  might  be  difficult  to 
show  a  legal  ground  for  his  removal.     He  may  be 
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unsuccessful  in  the  discharge  of  his  duties ;  he  may  >840. 
have  great  abilities,  but  yet  be  unable  eflTectually  to 
exert  them  in  the  instruction  of  his  pupils.  This 
might  be  a  great  evil  to  an  institution  of  this  nature, 
and  yet  it  might  not  amount  to  a  cause  which  in  a 
Court  of  Justice  would  justify  the  dismissal  of  the  mas- 
ter. At  the  same  time  it  must  be  admitted  that  the 
circumstance  I  have  mentioned  would  form  a  good 
ground  for  desiring  the  master's  dismissal.  But  the 
same  rules  are  not  established  in  private  as  in  public 
schools,  and  there  is  no  case  to  show  that  the  mere 
incorporation  of  the  trustees  of  a  private  establishment 
subjects  them  to  the  same  rules  as  those  which  affect 
public  establishments.  It  is  now  material  to  refer  to 
this  charter ;  for  your  Lordships  may  be  of  opinion 
that  it  is  not  necessary  to  establish  a  general  rule,  but 
that  the  case  may  be  determined  on  the  words  of  this 
particular  charter.  What  then  are  these  words  ?  The 
power  given  to  these  trustees  is  very  large.  They  are 
to  have  a  common  seal,  and  full  power  to  appoint  their 
successors.  So  far  from  the  charter  limiting  the  power 
of  the  corporation,  the  trustees  have  the  most  unlimited 
discretion  vested  in  them  to  make  rules  and  regulations 
for  the  better  government  of  the  academy. — [The  Lord 
Chancellor  here  referred  to  the  terms  of  the  charter ; 
see  p.  242-3,  supra.] — The  powers  given  to  them  are 
therefore  as  ample  as  language  can  convey.  It  appears 
too  that  the  Appellant  was  aware  of  these  powers ;  for 
there  had  been  previously  communicated  to  him  cer- 
tain minutes  of  the  directors,  of  the  16th  of  December 
1812,  and  amongst  others  he  was  informed  of  the  bye- 
laws  which  they  had  framed  for  the  regulation  of  the 
school. — [Here  his  Lordship  referred  to  the  bye-laws, 
and  to  the  notification  of  them  given  to  the  teachers 
on  their  election.] 

VOL.  VII.  S 
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1 840.  These  were  communicated  to  the  present  Appellant 

'^^    '      previous  to  his  acceptance  of  of&ce.     It  seems  to  me 
r.  to  be  immaterial,  these  facts   being  established,  to 

inquire  whether  the  bye-laws  were  advertised  in  the 
papers  or  not,  for  he  accepted  office  under  the  terms 
of  the  proposed  law  which  was  afterwards  regularly 
enacted  on  the  30th  of  JpriL  When  it  is  found 
diiat  the  charter  itself  left  the  managers  of  this  insti- 
tution at  liberty  to  make  such  laws  as  they  might 
think  fit,  and  when  it  is  found  that  by  the  laws  they 
have  made  they  have  limited  the  powers  which  the 
charter  gave  them, — that  they  have  confined  their  own 
powers  as  to  the  discontinuance  from  employment  of 
any  of  the  teachers  to  cases  where  they  may  think 
such  discontinuance  necessary,  which  opinion  of  ne- 
cessity is  to  be  declared  under  certain  circumstances 
and  in  a  certain  manner, — I  cannot  find  a  ground  for 
saying  that  they  have  exceeded  the  limits  of  the  au- 
thority which  they  lawfully  possess.  This  act  of  the 
trustees,  indeed,  gives  a  protection  to  those  who  may 
happen  to  be  appointed,  who  can  only  be  discontinued 
on  notice,  and  on  a  meeting  being  held  to  regulate  the 
proceedings  for  that  purpose,  and  if  it  should  be  foimd 
necessary :  found  necessary  for  what  ?  Is  it  possible 
that  any  other  persons  could  have  a  right  to  judge  of 
this  necessity  but  those  who  made  the  appointment 
and  settled  the  rules  under  which  it  should  be  held  ? 
We  cannot  doubt  that  the  law  would  enable  them  to 
give  j  udgment  on  that.  It  was  originally  introduced  for 
that  purpose^  and  the  observations  of  Lord  Jeffrey  apply 
to  that  matter.  Remarking  on  the  difference  between 
the  interim  law  of  the  IGthJJecember  1812,  and  that 
which  was  finally  adopted  on  the  30th  of  April  follow- 
ing, he  says,  ^^  in  the  former  it  is  provided  that  a  teacher 
may  be  remoyed,  not  only  if  found  on  inquiry  by  the 
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directors  to  be  uwmrthy  of  trust,  but  also  if  he  be  i^n-  1840. 
successful ;  whereas  in  the  latter  he  is  only  to  be  dealt  "q^^^ 
with  in  case  it  shall  be  found  necessary.**  The  Ian-  jf* 
guage  varies^  but  the  sense  is  the  same.  It  is  by  law 
part  of  l^e  contract  between  the  directors  and  the 
master,  and  is  in  fact  a  restriction  on  the  power  which 
the  directors  have  a  right  to  exercise.  Under  these 
circumstances  the  teacher  becomes  a  teacher  in  this 
academy ;  and  at  a  meeting  regularly  convened,  the 
directors  determined^  in  a  way  into  which  your  Lord- 
ships cannot  now  inquire,  that  the  services  of  Mr. 
Gibson  should  be  discontinued.  If  they  had  the  legal 
right  to  do  that,  your  Lordships  cannot  interfere  with 
their  exercise  of  that  right.  There  are  in  the  case  cir- 
cumstances stated  which  appear  to  be  matters  of  hard- 
ship on  the  Appellant ;  but  they  are  only  part  of  the 
narrative  of  the  case,  for  there  is  no  evidence  of  thenl 
laid  before  you.  The  question  now  simply  is  whether 
the  right  which  the  directors  claimed  to  exercise  at 
the  regular  meeting  of  this  body,  was  a  right  which 
they  had  authority  to  exercise  ?  The  case  does  not  in 
my  mind  show  any  ground  to  doubt  that  they  had  this 
legal  authority.  It  is  clearly  established  that  a  pri- 
vate society  would  have  the  right  to  dismiss  a  master, 
and  there  is  no  difference  here  between  these  parties 
and  any  other  private  society,  except  that  these  parties 
are  incorporated.  If  the  charter  of  incorporation  im- 
poses any  restrictions  dn  them,  they  would  by  the 
acceptance  of  it  be  considered  to  enter  into  a  contract 
with  the  Crown  to  exercise  their  authority  subject  to 
those  restrictions.  That  was  the  Inverness  caseC/),  in 
which  it  was  held  that  the  party  could  not  be  dismissed 
without  a  good  reason  being  given  for  his  dismissal. 

(/)  14  Shaw  &  D.  714  n. 
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1840.  The  case  there  showed  what  was  the  reason  assigned. 
Then  in  a  case  of  that  kind  there  must  be  some  juris- 
diction to  determine  whether  the  reasons  on  which 
they  acted  were  valid  or  not.  But  here  that  is  not  so, 
for  the  trustees  have  reserved  to  themselves  an  un- 
qualified power  of  judging  of  the  necessity,  and  the 
Appellant  has  accepted  the  office  acquainted  with  and 
assenting  to  that  reservation. 

The  cases  of  parish  schools  seem  to  be  admitted  to 
have  no  application  to  the  present*  It  is  said  indeed 
that  this  must  be  considered  as  a  public  school,  because 
it  has  been  incorporated.  But,  as  it  seems  to  me,  the 
mere  fact  of  the  incorporation  by  charter  does  not  dis- 
tinguish this  institution  from  a  private  school.  The 
Inverness  case  is  the  only  one  which  is  supposed  to 
have  any  application  to  the  present ;  but  there  the 
charter  expressly  limited  the  powers  of  the  persons 
whom  it  incorporated.  In  consequence  of  the  restric- 
tions there  imposed,  the  Court  of  Session  said  that  that 
Court  must  judge  of  the  exercise  of  the  powers  of  the 
trustees,  and  of  the  reasons  given  for  the  exercise  of 
those  powers  in  any  particular  case.  No  such  restric- 
tion exists  here,  and  consequently  no  such  reason  for 
the  interference  of  the  Court  can  be  alleged.  Though 
there  is  not  any  case  exactly  in  point  with  the  present, 
yet  the  Ayr  case(5F)  is  in  some  respects  similar.  In 
that  case  there  was  an  incorporation,  and  there  certain 
rules  were  laid  down  under  which  the  directors  were 
at  liberty  to  dismiss  the  master.  Certain  rules  had 
also  been  laid  down  with  respect  to  his  appointment. 
One  great  question  in  that  case  was,  whether  the  mas- 
ter who  had  been  secondly  appointed,  came  into  office 
under  the  same  terms  as  those  which  had  regulated  the 
appointment  of  his  predecessor ;  and  it  was  considered 

{g)  4  Shaw  &  D.  63. 
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that  he  did  so.    In  that  school  the  duties  of  the  master        i84o. 
were  so  far  of  a  public  nature  that  it  was  held  not  com- 
petent for  those  who  had  the  management  of  the  school 
to  alter  the  tenure  of  the  master's  office,  and  to  confer 
it  only  during  pleasure.    It  was  held  there  that  cause 
must  be  shown  for  the  dismissal,  but  that,  indepen* 
dently  of  that,  the  ipaster  there  came  in  under  the  con- 
ditions which  had  been  imposed  on  his  predecessor. 
According  to  the  rule  in  several  of  these  cases,  the 
directors  could  not  put  this   restriction  on  him,  if 
the  office  was  a  public  office.     But  I  think  it  cannot 
be  said  here  to  be  a  public  office.     The  mere  fact  of 
the  incorporation  of  the  subscribers  does  not  give  it 
that  character.     Then  the  case  of  Mason  v.  Scott 
having  established  that,  in  a  private  charity,  the  rules 
applicable  to  a  public  establishment  should  not  be 
applied ;  and  there  being  here  nothing  but  an  act  of 
incorporation,  which,  in  my  opinion,  does  not  make 
any  difference  in  the  nature  of  the  institution ;  and 
there  being  no  case  stated  to  induce  your  Lordships 
to  doubt  that  the  directors  had,  bv  the  constitution  of 
this  school,  the  right  to  dismiss  the  master, — I  cannot 
advise  you  in  favour  of  the  present  appeal.     Three  of 
the  Judges  at  the  time  of  the  argument,  one  of  them 
being  the  Lord  President,  thought  that  this  bill  ought 
to  be  permitted  to  be  passed  ;  but  they  did  not  express 
any  decided  opinion  on  the  ultimate  merits  of  the 
case.     The  Lord  President  proceeded  on  what  had 
taken  place  before ;  but  that  does  not  appear  to  me 
to  be  a  legal  ground  for  decision.     There  had  been 
considerable  error  in  the  former  proceedings.     The 
question  now  is,  whether  what  was  done  by  the  trus- 
tees was  rightly  done.     From  the  fact  of  the  earlier 
proceedings  having  been  founded  in  error,  there  does 
not  appear  to  me  any  ground  on  which  the  Court 
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1840.  ought  to  take  them  into  consideration.  It  is,  there* 
fore,  unnecessary  that  your  Lordships'  time  should  be 
occupied  further  with  this  discussion,  unless  the  Re- 
spondents should  ask  for  liberty  to  say  something  on 
the  subject  of  costs.  As  advised  at  present,  I  should 
say  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed,  but  not  with  costs. 

^  Sir  W.  Fottett,  on  the  part  of  the  Respondents,  dis« 
claimed  any  wish  to  address  the  House  on  the  subject 
of  costs. 

The  appeal  was  then  dismissed,  and  the  interlocutor 
complained  of  was  affirmed,  without  costs. 
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John.  Reid     -...---  Appellant  is^o: 

^^  March  13.  l6. 


Isaac  Baxter  and  Others       -     -  Respondents  (a) . 


19. 


A  PERSON  labouring  under  great  defectiveness  of  vision,  though  Deeds^ 

not  absolutely  incapable  of  writing,  may,  if  he  pleases,  execute  a     Encution  cf, 
deed  by  the  intervention  of  notaries,  and  such  execution  will  be 
good  under  the  Scotch  Acts  of  1540  and  1579. 


1  HIS  was  a  summons  for  reduction  of  a  trust-disposi- 
tion and  settlement,  and  two  codicils  thereto,  executed 
by  the  Appellant's  father,  in  the  following  manner  : — 
"  At  the  special  request  of  the  within-designed  John 
Heidy  who,  from  a  defect  of  sight,  or  dimness  of  vision^ 
cannot  see  to  read  or  write  clearly,  as  he  asserts,  and 
being  desirous  to  execute  the  foregoing  deed  in  a 
valid  form,  so  as  to  exclude  challenges  on  the  head  of 
blindness  or  defect  of  sight;  therefore  we,  John  Dry s- 
dah  and  James  M' Hardy,  notaries-public,  and  co- 
notaries  in  the  premises,  subscribe  the  same  for  him, 
he  having,  in  token  of  his  authority,  touched  our  pens 
respectively,  and  authorised  us  to  do  so;  the  said 
deed  having  been  previously  read  over  and  explained 
to  the  said  John  Reid,  in  presence  of  us  and  the  four 
subscribing  witnesses ;  and  the  said  deed  is  accord- 
ingly not  subscribed  at  all  by  the  said  John  Reid, 
pretended  granter  thereof."  The  ground  of  chal- 
lenge was,  that  the  deed  had  not  been  executed  in 
conformity  with  the  provisions  of  two  Scotch  statutes, 
the  first  of  which,  passed  in  1640,  enacted,  "  That  no 
faith  be  given  in  time  coming  to  any  obligation,  bond. 


(a)  Reported  in  the  Court  below,  13  Fac.  Coll.  Dec.  226. 
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1840.  or  other  writing,  under  seal,  without  the  subscription 
of  him  that  owns  the  same,  and  witnesses ;  or  else,  if 
the  party  cannot  write,  with  the  subscription  of  one 
notary  thereto."  The  second  Act,  passed  in  1579, 
upon  the  same  subject,  contained  these  provisions: 
"  That  all  contracts,  obligations,  reversions,  assigna- 
tions and  discharges  of  reversions,  and  generally  all 
writings  importing  heritable  title,  or  other  bonds  and 
obligations  of  great  importance,  to  be  made  in  time 
coming,  shall  be  subscribed  and  sealed  by  the  prin- 
cipal parties,  if  they  can  subscribe ;  otherwise  by  two 
famous  notaries,  before  four  famous  witnesses,  denomi- 
nated by  their  special  dwelling-places,  or  some  other 
evident  tokens  that  the  witnesses  may  be  known, 
being  present  at  that  time,  otherwise  the  said  writs 
to  make  no  feith." 

The  Appellant,  who  instituted  the  challenge,  was 
the  eldest  son  and  heir-at-law  of  the  testator.  The 
defenders  were  the  trustees  nominated  in  the  set- 
tlement. 

The  only  ground  of  challenge  which  it  is  requisite 
to  notice,  was  the  following: — "  That  the  trust-deed 
and  codicils  brought  under  challenge,  are  in  totis 
null  and  void,  in  respect  of  not  being  subscribed  by 
the  alleged  granter;  and  this  both  at  common  law 
and  under  the  Acts  1540,  c.  117,  and  1579,  c.  80, 
and  other  relative  statutes." 

The  Appellant  contended,  in  substance,  that  the 
testator,  though  labouring  under  a  state  substantially 
of  total  blindness,  and  having  called  in  the  assistance 
of  notaries,  from  a  desire  "  to  execute  the  foregoing 
deed  in  a  valid  form,  so  as  to  exclude  challenges  on 
the  head  of  blindness  or  defect  of  sight,"  was  yet  not 
legally  entitled,  either  at  common  or  statute  law,  to 
execute  his  deeds  through  the  medium  of  notaries, 
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but  was  bound   to  adhibit  his   subscription  thereto       i840. 
with  his  own  hand ;  and  consequently,  that  the  writ-      '  j^^^^  ' 
ings>  under  challenge,  not  being  so  subscribed  with         v. 
his  own  hand,  were  null  and  void.     The  amount  of     ®^*^^»- 
physical  ability  possessed  by  the  testator  to  execute 
the  deed  was  at  first  made  the  subject  of  discussion, 
but  the  parties  subsequently  agreed  to  take  the  judg- 
ment of  the  Court  upon  the  statement  of  facts  set 
forth  in  the  following  joint  minute : — 

**  The  parties  to  this  cause  having,  since  the  record 
was  made  up,  informed  themselves  more  accurately 
on  the  matters  in  dispute,  and  being  desirous  of  avoid- 
ing the  necessity  of  a  jury  trial,  agree  to  hold  the 
following  as  the  admitted  facts  of  the  case,  with  re- 
ference to  plea  in  point  of  law,  touching  the  validity 
of  the  execution  of  the  deeds  under  reduction : 

*^  1.  That  the  late  John  JReid^  at  the  dates  of  the 
deed  and  codicils  in  question,  could  subscribe  his 
name,  and  was  in  the  practice  of  subscribing  it  to 
writings  requiring  his  signature. 

^^  2.  That  the  said  John  Reid  was,  at  the  dates 
aforesaid,  not  totally  blind,  but  that  his  sight  was  so 
defective  that  he  could  not  read  any  written  docu- 
ment, nor  decipher  the  signature  attached  to  it ;  al- 
though able,  at  the  time  of  his  own  subscription,  to 
infer,  from  general  appearances,  that  he  had  affixed 
it,  but  not,  by  his  mere  vision,  to  decipher  the  same 
afterwards." 

The  Court,  by  an  interlocutor  pronounced  on  the 
13th  of  December  1837,  repelled  the  reasons  of  reduc- 
tion, in  so  far  as  founded  on  the  deeds  having  been 
executed  by  means  of  notaries,  and  not  by  the  sub- 
scription of  John  Reid,  the  maker ;  and  to  the  same 
extent  sustained  the  defences,  and  decreed,  &;c. 

The  appeal  was  against  that  interlocutor. 
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1840*  The  Lord  Advocate^  for  the  Appellant: — ^The  tes- 

tator was  not  entitled  to  execute  this  deed  by  notaries, 
but  ought  to  have  signed  it  with  his  own  hand.  If  a 
man  can  subscribe  his  name,  if  he  has  the  bare  capa- 
March  12.  ^ity  of  Writing,  he  must  execute  a  deed  of  this  sort  by 
his  own  subscription.  That  is  the  rule  of  law,  and 
a  deed  not  executed  according  to  that  rule  is  void. 
The  execution  by  notaries  is  only  permitted  to  per- 
sons who  cannot  subscribe  their  names.  That 
is  the  first  objection ;  the  second  is  that  this  is  a  no- 
tarial document,  and  if  the  party  executing  it  was 
in  such  a  state  as  to  entitle  him  to  have  recourse 
to  the  assistance  of  notaries,  the  instrument  itself 
ought  to  set  out  that  fact  in  a  clear  and  intelligible 
manner.  It  does  no  such  thing,  but  merely  states 
that  JReidy  not  being  able  to  read  or  write  clearly,  has 
had  recourse  to  notarial  assistance.  The  decision  of 
this  House  in  Duff  v.  Lord  Fife  (i),  shows  that  this 
mode  of  execution,  under  circumstances  like  the  pre- 
selit,  is  contrary  to  law. — [The  Lord  Chancellor :  I 
do  not  know  what  is  meant  by  the  words,  in  this 
statement,  that  he  was  "  able  to  infer  from  general 
appearances.**] — ^Those  words  are  used  because  there 
have  been  some  cases  in  which  the  party  has  gone 
through  the  manual  operation  of  marking  the  letters 
of  his  name,  and  yet  no  effect  of  writing  has  been 
thereby  produced.  In  Tait  on  Evidence  (c),  it  is 
stated  as  the  clear  rule  of  law  that  a  party  possessing 
the  ability  to  execute  a  deed  with  his  own  hand,  must 
so  execute  it.  It  is  now  a  settled  point  that  writing 
is  a  necessary  solemnity,  and  that  the  admission  of  the 
party  of  his  intention  to  execute  cannot  supply  the 
want  of  the  proper  solemnities.   If  the  statutes  require, 

(b)  1  Sh.  498  ;  2  Wils,  &  Sh.  1G6.  (c)  2  Edit.  p.  1 19. 
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as  they  do  here,  a  particular  act  to  be  performed  in  1 840. 
reference  to  the  execution  of  a  deed,  and  that  act  is 
not  performed,  it  is  not  sujficient  to  say  that  the  sub- 
scription is  really  the  genuine  result  of  the  party's 
intention,  JErskine  i^ftn  authority  on  this  point  (d) ; 
Duff  V.  liord  Fife  J  which  is  twice  reported,  fully 
bears  out  that  proposition.' — [The  Lord  Chancellor : 
Is  it  part  of  the  Appellant's  proposition  that  a  blind 
man  cannot  execute  by  notaries  ?  There  does  not 
seem  to  me  to  be  anything  in  Lord  F%fe*%  case  going 
to  that  extent.  That  case  only  seems  to  decide  that 
a  blind  man  may,  but  not  that  he  must,  execute  by  his 
own  signature.] — It  cannot  be  shown  that  the  statute 
allows  a  double  mode  of  execution.  If  so,  then  the 
ease  of  Duff  v.  Lard  Fife  establishes  that  the  signa- 
ture by  the  party  himself,  he  being  able  to  write,  is 
the  only  lawful  mode  of  execution  of  a  deed.  The 
statute  divides  all  persons  executing  deeds  into  two 
classes,  those  who  can  and  those  who  cannot  subscribe ; 
and  the  Appellant  submits  that  if  the  man  can  exe- 
cute by  writing,  he  must  do  so.  The  words  of  the 
statute  exactly  express  this  meaning.  Veitch  v.  Hars- 
burgh  (e)  will  be  cited  to  show  that  if  a  party  repre- 
sents that  he  cannot  write,  his  execution  by  notaries 
will  be  valid ;  but  it  is  clear  that  a  case  referring  so 
much  to  the  will  or  the  caprice  of  the  party  himself 
cannot  be  maintained.  In  order  to  support  the  doc- 
trine contended  for  by  the  other  side,  the  argument 
must  go  the  length  of  asserting  that  if  a  party  is  able 
to  write  and  can  see  completely,  he  may  still  avail 
himself  of  the  option  of  executing  the  deeds  by  nota- 
ries. Such  an  argument  is  too  absurd  to  be  put 
forward ;  and  yet,  without  adopting  it,  the  direction 
of  the  Court  below  cannot  be  supported. 

(rf)  Er»k.  bk.  iii.  tit.  2,  s.  7.  (e)  Morr.  16834. 
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1840. 

' K, — ' 

Reid 

11. 

Baxter. 


Sir  W.  Follettj  on  the  same  side : — ^This  is  not  a 
question  between  a  person  who  has  executed  a  deed, 
and  another  person  who  seeks  to  enforce  the  execu- 
tion of  it.  It  is  a  contest  between  a  person  claiming 
under  the  deed,  and  the  heir  whose  interests  are. 
affected  by  it.  That  makes  a  difference  in  the  prin- 
ciple of  construction  to  be  applied  to  the  statute.  A 
party  who  has  executed  a  deed  by  notaries,  on  the 
fidth  of  his  own  statement  that  he  cannot  write,  cer- 
tainly cannot  be  allowed  for  his  own  benefit  to  con- 
tradict the  statement  he  has  previously  made.  But 
that  reason  does  not  apply  to  an  heir  who  comes  into 
reduce  a  deed  irregularly  executed,  and  the  law  must 
be  construed  in  his  favour.  The  Appellant  here  sub- 
mits two  propositions :  first,  that  the  deed  is  not  pro- 
perly subscribed  by  a  person  who  was  capable  of 
subscribing,  and  that  the  subscription  of  a  party  who 
is  capable  of  subscribing  a  deed  is  essential  to  its  va- 
lidity ;  and,  secondly,  that  if  a  party  executing  a  deed 
is,  by  way  of  exception  to  the  general  provisions  of  tlie 
statute,  entitled  to  give  authority  to  notaries  to  execute 
the  deed  for  him,  there  should  appear  on  the  face  of 
the  document  itself  the  facts  which  brought  it  within 
the  exceptions  in  the  statutes.  Neither  of  the  things 
thus  required  to  be  done  has  been  done  here.  There 
needs  not  be  any  reference  made  to  the  English  law, 
for  a  deed  executed  like  this  would  be  totally  void 
here.  Before  these  statutes,  the  law  was  the  same  in 
both  countries.  The  only  ground  of  exception  to  the 
rule  requiring  a  man  to  execute  a  deed  by  his  own 
subscription,  is  that  he  cannot  write.  Here  the  party 
could  write  and  did  write  long  letters.  There  was 
therefore  nothing  to  bring  him  within  the  exception 
of  the  statutes.    In  BelVs  Lectures  {f)  there  are  many 

(/)  5tli  Lecture,  pp.  149-162,  &c 
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Statements  on  this  point  which  show  the  construction  i840. 
that  these  statutes  have  always  received  among  the 
profession  in  Scotland ;  and  his  opinions  are  borne  out 
by  the  cases  of  Ogilvie  v.  Din  (g\  and  of  Falconer 
V.  Arbuthnot  (Ji),  From  the  consideration  of  all  the 
authorities  it  appears  that  the  law  may  now  be  con- 
sidered to  be  settled  to  this  effect,  that  even  where  a 
party  is  not  able  to  read  writing  but  is  able  to  sign  his. 
own  name,  the  proper  mode  of  execution  is  by  his  own 
signature,  and  not  by  the  aid  of  notaries.  That  rule 
has  not  been  complied  with  here,  and  the  execution 
of  the  deed  is  therefore  void.  But  even  supposing 
that  the  party  was  in  circumstances  which  entitled 
him  to  execute  by  notaries,  then  the  statement  of  his 
inability  according  to  the  terms  of  the  statute  ought 
to  have  been  made  on  the  face  of  the  deed ;  Mackenzie 
v.  Burnet  (i).  That  has  not  been  done  here,  the 
statement  being  merely  that  he  "  cannot  see  to  read 
writing  clearly  ;*'  a  statement  which  does  not  in  any 
way  satisfy  the  requisitions  of  the  statute. 

Mr.  Pemhertonj  for  the  Respondent: — The  first 
objection  to  the  execution  of  this  deed  is,  that  the 
formalities  alleged  to  be  required  by  the  statutes  have 
not  been  complied  with.  It  is  clear  that  the  object  of 
the  statutes  was  to  prevent  fraud ;  and  that,  under 
such  circumstances  as  exist  in  this  case,  the  execution 
by  notaries  was  best  calculated  to  secure  that  object. 
A  person  not  able  to  read  writing  clearly,  might  have 
a  deed  presented  to  him  of  a  nature  totally  different 
from  that  which  he  intended  to  sign,  and  might  thus 
be  made  to  put  his  signature  to  a  forgery.  This  could 
be  effected  much  more  easily  by  one  person  getting 

{y)  Morr.  16829.  (A)  Id.  16817.  (t)  Id.  16838. 
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1 840.       the  half-blind  man  to  sign  a  deed,  than  by  two  nota- 
ries being  called  in  to  execute  the  deed  in  the  presence 


Reid 


V-         of  four  witnesses.    What  does  the  statute  say  ?    That 

Baxter^ 

if  a  man  can  write  he  shall  sign  his  name,  or  that  the 
deed  shall  be  void*  That  provision  is  merely  direc*- 
tory.  Now,  where  a  statute  has  said  that  a  deed 
should  be  signed  with  the  Christian  and  surname  of 
the  parties,  a  deed  signed  only  with  the  initials  of  the 
party  who  was  shown  to  be  accustomed  so  to  subscribe 
his  name  has  been  held  sufficient,  because  the  provision 
was  construed  as  merely  directory;  Pieryy.Ramsat/(k). 
And  in  Houston  v.  Houston  (l),  a  bond  so  subscribed  by 
a  party  then  resident  in  Ireland  was  held  good,  with- 
out the  pursuer  being  put  to  prove  that  the  granter 
was  accustomed  to  subscribe  in  that  manner ;  Grierson 
v.  Grierson  (m\  Brown  v.  Johnston  (n),  Galloway  v. 
Thonison (o),  and  Ker  v.  Gihson{p)y  all  show  that  where 
it  is  proved  that  a  party  has  been  accustomed  to 
subscribe  by  initials,  such  subscription,  being  duly 
attested,  shall  be  deemed  sufficient.  Cascmiajor  v. 
Strode  (q)  was  a  case  of  a  similar  sort.  There  an 
Inclosure  Act  provided  that  certain  oaths  should  be 
taken,  and  other  things  done,  by  the  commissioners, 
and  the  whole  authority  of  the  commissioners  depended 
on  their  having  complied  with  these  solemnities :  yet 
liiough  these  solemnities  had  not  been  observed,  the 
proceedings  of  the  commissioners  were  held  not  to  be 
void,  because  the  provisions  of  the  statute  were  merely 
directory.  In  like  manner,  the  acts  of  the  revising 
barristers  under  the  Reform  Act  have  not  been  ques- 
tioned merely  on  account  of  the  omission  of  certain 

(k)   Morr.  16801.  (o)  Morr.  16805. 

(/)  Id.  ib.  {p)   Id.  ib. 

(m)  Id.  16802.  {q)  5  Sim.  87 ;  2  Myl.  &  K. 

(n)  Id.  16803.  706. 
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formalities  which  the  statute  had  directed  to  be  ob-        i84o. 
served,  but  without  which  the  statute  had  not  said      '^iTT' 
that  the  proceedings  should  be  null  and  void.     It  is      ^  ^ 
not  necessary,  in  order  to  justify  a  subscription  of  this 
sort,  that  it  should  be  physically  impossible  for  a  man 
to  subscribe  his  name ;  it  is  sufficient  if  he  cannot 
subscribe  his  name  in  the  usual  manner.     The  caae  of 
Huff  V.  Lard  Fife  (r)  does  not  decide  the  question  now 
before  the  House.     That  case  merely  decided  that  a 
man  who  was  under  personal  disability  to  a  certain 
extent,  might  still,  if  he  pleased,  execute  the  deed 
with  his  own  hand ;  but  it  did  not  decide  that  he  was 
necessarily  compelled  to  adopt  that  mode  of  execu- 
tion, or  that  the  deed  would  be  void  if  executed  in  a 
different  manner. 

Mr.  Anderson^  on  the  same  side: — There  is  nothing 
in  the  summons  which  gives  rise  to  the  objection  now 
made  as  to  the  execution  and  attestation.  The  first 
exception  only  is  available  to  the  Appellant:  that 
objection  is  not  sustainable  in  law.  There  is  a  dis- 
tinction in  the  language  of  the  two  statutes :  the  one 
says,  inability  to  write ;  the  other,  inability  to  sub- 
scribe. The  second  implies  more  than  a  mere  capa- 
city to  make  with  a  pen  the  marks  which  would  form 
the  letters  of  a  man^s  name.  But  even  if  the  statute 
required  these  formalities,  the  omission  of  them  would 
not  make  the  deed  void,  for  the  statute  is  merely 
directory.  The  distinction  between  a  directory  and  a 
mandatory  statute  is  taken  by  the  Lord  Chancellor 
in  Motvweirs  case  («),  where  he  says,  "  unless  a  sta^- 
tute  is  imperative,  and  provides  expressly  or  by 
plain  implication  for  the  invalidity  of  an  instrument 

(r)  1  Sh.  498  ;  2  W.  &  S.  166.  (s)  5  Wils.  &  Shaw,  276. 
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if  the  requisites  be  not  complied  with,  it  is  merely 
directory,  and  one  of  the  propositions  in  law  the  best 
known  and  most  commonly  cited  is,  that  a  directory 
order  in  a  statute  need  not  be  complied  with/'  The 
argument  on  the  other  side  goes  to  this  length,  that  a 
man  absolutely  blind,  if  he  can  put  his  pen  to  paper, 
must  subscribe  his  own  name,  and  cannot  execute  an 
instrument  by  notaries.  Such  a  practice  would  open 
a  door  to  the  most  extensive  frauds,  and  thus  defeat 
the  very  object  of  the  statute,  which  desired  in  a  case 
of  that  kind  to  protect  a  person  labouring  under  a 
strong  degree  of  disability,  by  surrounding  him  with 
witnesses  whose  presence  should  secure  the  honest 
execution  of  the  deeds  by  which  he  disposed  of  his 
property. 

The  Lord  Advocate  replied : — The  argument  for  the 
Respondent  has  not  established  that  a  man  who  is 
capable  of  writing,  has  an  option  to  execute  a  deed  by 
his  own  signature  or  by  that  of  notaries.  The  words 
of  the  statute  are  positive,  "  if  a  man  cannot  write ;" 
they  are  not,  "  if  a  man  cannot  clearly  see  to  read 
writing."  Yet  the  latter  is  the  meaning  attempted 
to  be  affixed  to  the  provisions  of  the  statute.  To  give 
it  that  meaning  would  be  entirely  to  change  its'  pro<* 


visions. 


The  Lord  Chancellor : — My  Lords,  this  is  a  ques- 
tion which  by  an  agreement  entered  into  between 
these  parties  is  reduced  to  a  very  short  point,  de- 
pending upon  circumstances  which  have  been  agreed 
to,  and  which  formed  the  ground  for  the  judgment  in 
the  Court  below.  The  facts  are  stated  very  fully  in 
the  printed  papers,  the  object  of  the  suit  being  to  raise 
the  question  as  to  the  validity  of  an  instrument  exe- 


Baxtee. 
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cuted  by  John  Reid.  The  circumstances  under 
which  the  deed  was  executed,  and  the  state  of  John 
Reid  at  the  time  of  executing  the  deed,  are  to  be  ^  v. 
found  in  the  admissions  which  I  will  now  read  to 
your  Lordships :  -  -"  1.  That  the  late  John  Reidy  at  the 
dates  of  the  deed  and  codicils  in  question,  could  sub- 
scribe his  name,  and  was  in  the  practice  of  subscrib- 
ing it  to  writings  requiring  his  signature.  2.  That 
the  said  John  Reid  was  at  the  dates  aforesaid  not 
totally  blind,  but  that  his  sight  was  so  defective  that 
he  could  not  read  any  written  document,  nor  decipher 
the  signature  attached  to  it,  although  able  at  the  time 
of  his  own  subscription  to  infer,  from  general  appear- 
ances, that  he  had  affixed  it,  but  not  by  his  mere  vision 
to  decipher  the  same  afterwards.".  These  facts  are 
important  from  the  provisions  of  two  Scotch  Acts, 
which  are  respectively  of  the  dates  of  1540  and  1579. 
The  first  provides,  *'  That  na  faith  be  given  in  time 
cumming  to  ony  obligation,  bond,  or  uther  writing 
under  ane  scale,  without  the  subscription  of  him  that 
owe  the  same  and  wituesse,  or  else,  gif  the  partia  can- 
not write,  with  the  subscription  of  ane  notary  thereto." 
The  second  Act  is  nearly  similar  in  terms,  with  how- 
ever one  difference.  The  second  enacts,  "  That  all  con- 
tracts, obligationes,  reversionis,  assignationis,  and  dis- 
cliargesof  reversionis,  or  eiks  thereto,  and  generallie  all 
writtes  importing  heritabill  titill,  or  utheris  bondes  and 
obligationes  of  great  importance  to  be  made  in  time 
cumming,  sail  be  subscrived  and  sealled  be  the  princi- 
pal parties,  gif  they  can  subscrive."  In  the  second  Act 
the  words  "  cannot  write,"  which  are  to  be  found  in 
the  first,  are  changed  for  "  cannot  subscrive ;"  and 
the  provision  in  the  second  Act  is,  '^  utherwise  be  twa 
famous  notars,  befoir  four  famous  witnesses  denominat 
be  their  speciall  dwelling-places  or  sum  uther  evident 
VOL.  vii.  T 
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1 84a  tokens  that  the  witnesses  may  be  knawen^  being 
sent  at  that  time ;  utherwise  the  saidis  writs  to 
na  faith.'* 

It  was  observed,  and  very  justly  observed, 
this  part  of  the  Act  which  declares  that  docun 
not  actually  subscribed  shall  have  no  validity  ui 
one  or  other  of  those  forms  required  for  the 
cution  of  the  instrument  have  been  complied  ^ 
is  not  absolutely  compulsory.  The  question  is,  ^ 
ther  under  that  Act  the  instrument  in  question,  wi 
was  subscribed,  not  by  the  party  himself,  but 
subscribed  by  notaries  so  provided  for  by  the  Ac 
Parliament,  is  to  be  invalid  or  not,  in  consequenc 
not  having  been  subscribed  by  the  party  himi 
The  proposition  on  the  one  side  was  that  it  wasva 
and  on  the  other  it  was  said  that  that  proposition 
capable  of  being  urged  to  consequences  which  n 
not  a  little  startling.  It  was  said  that  if  that  m 
of  subscribing  be  permitted,  it  would  be  imposst 
at  almost  any  time  or  under  any  circumstances, 
object  to  an  instrument  because  it  was  executed  bei 
notaries ;  the  argument  being,  that  if  the  party 
capable  of  subscribing,  he  might  still  be  entitled 
his  own  will,  to  execute  the  instrument  by  notari 
and  then  it  would  happen  that  any  person,  hoW< 
competent,  might  be  entitled  to  adopt  this  fonr 
execution.  But  your  Lordships  will  observe  n 
argument  may  be  raised  on  the  other  hand : — 'it  t 
be  said  that  the  proposition  contended  for  would  1 
to  this  conclusion,  that  a  party  absolutely  blind  0 
still  execute  the  document  by  himself;  for  thougl 
was  not  capable  of  seeing,  if  he  was  capable  of  writ 
(as  all  persons  who  have  ever  been  capable  of  wril 
before  they  are  blind,  must  be  capable  of  doin] 
to  a  certain  extent  after  they  become  blind)  he  w( 
still  be  bound  to  execute  the  instrument  by  himi 
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It  is  quite  obvious  that  this  would  open  a  door  to  i840. 
great  fraud ;  for  if  he  was  obliged  to  execute  an  inslru-  ^,,„ 
ment  by  himself,  under  such  circumstances,  it  would  ^  «?• 
by  no  means  follow  that  he  was  subscribing  the  docu- 
ment which  he  intended  to  subscribe:  another  might 
be  put  before  him,  and  he  would  be  quite  incapable 
of  knowing  whether  the  document  to  which  he  did 
subscribe  his  name  was  the  document  he  intended,  or 
was  another  fraudulently  imposed  upon  him. 

In  the  short  view  I  propose  to  take  of  the  authori- 
ties it  will  not  be  necessary  to  consider  what  may  be 
the  rule  in  cases  other  than  that  which  is  identically 
before  your  Lordships  at  Jthis  moment,  and  I  shall 
therefore  avoid  doing  so ;  the  more  especially  as  I 
believe  it  a  dangerous  practice  at  all  times  to  go  into 
the  consideration  of  what  would  be  the  rule  in  other 
cases,  unless  you  are  compelled  to  do  so.  We  have 
here  the  fact  admitted  that  the  party,  though  able  to 
write  and  subscribe  his  name,  was  not  able  to  read 
writing  afterwards  ;  that  his  sight  was  so  defective 
that  he  could  only  know  from  the  general  appearance 
of  the  paper  that  he  had  subscribed  a  document. 

It  appears,  my  Lords,  that  these  are  statutes  of 
ancient  date  ;  and  if  any  real  doubt  exists  as  to  the 
construction  of  them,  it  is  well  that  we  should  look  to 
the  construction  which  has  been  put  upon  them  from 
the  time  when  they  were  first  passed,  and  to  the  habit 
which  has  grown  up  as  the  consequence  of  such  con- 
struction. It  will  be  desirable  to  consider  those  cir- 
cumstances before  your  Lordships  decide  upon  the 
case ;  for  if  you  laid  down  a  rule  of  law  different  from 
that  which  has  been  in  ordinary  operation  for  a  long 
period,  you  might  by  such  a  judgment  invalidate  the 
titles  of  property,  and  interfere  materially  with  the 
interests  of  those  who  are  concerned  with,  property  in 

T  2 


274  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.        Scotland.     My  Lords,  on   the   construction  of   the 

^~^^      statutes  the  authorities  seem  to  me  to  have  been  most 

V.  reasonable.      I  should  have  thought  that  there  was 

Baxter.  ,  .  ... 

no  great  difficulty  in  the  case,  if  this  question  had 
arisen  for  the  first  time  ;  if  we  had  had  to  put  a 
construction  for  the  first  time  upon  those  statutes, 
without  any  previous  decisions  having  existed.  It 
appears  to  me  a  strong  proposition  to  say  that,  on  the 
meaning  of  the  statutes,  a  party  may  be  said  to  be 
capable  of  subscribing  his  name  when  he  is  not  capa- 
ble of  reading  the  document  which  he  has  so  to  sub- 
scribe, or  the  name  when  he  has  subscribed  it.  But 
we  need  not  necessarily  discuss  what  might  be  the 
meaning  if  the  question  was  entirely  new,  for  from  the 
earliest  period  your  Lordships  will  find  that  the  con- 
struction put  by  the  Courts  of  Scotland  has  been,  that 
a  party  under  circumstances  similar  to  those  which 
now  exist,  has  at  all  events  been  considered  as  at 
liberty  to  use  the  interposition  of  notaries. 

My  Lords,  before  adverting  to  those  authorities  the 
question  may  be  naturally  asked  what  authorities 
there  are  to  be  found  in  support  of  the  proposition  of 
the  Appellant ;  what  decisions  there  are  in  the  Scotch 
law  to  show  that  a  person  not  capable  from  want  of 
sight  of  reading  a  document,  is  yet  to  be  the  person 
who  must  subscribe  it,  and  is  not  to  be  at  liberty  to 
avail  himself  of  the  assistance  of  notaries.  There  is 
not  one  case  in  favour  of  any  such  proposition.  On 
the  other  hand  there  is  a  variety  of  cases,  in  some  of 
which  it  has  been  decided  and  in  others  it  has  been 
assumed  that  where  a  party  could  not  read  he  was  at 
liberty  to  avail  himself  of  the  interposition  of  notaries : 
Crosbie  v.  Picken^  in  1749  (Oi  Falconer  y.  Arbuth- 
noty  in  1751  (w),  and  Ross  v.  Aglianbyy  in  1792  {x\ 

(0  Morr.  16814.  (u)  Id.  16817.'  (ar)  Id.  16853. 
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all  decided  directly  or  they  all  indirectly  assumed  T840. 
such  to  be  the  rule  of  law  in  Scotland.  The  case 
of  Craig  v.  CoHison,  in  1610  (y),  Ogilvie  v.  Din, 
in  1612  (z),  of  l^eitch  v.  Horshurgh,  in  1637  (a), 
and  of  Littlejohn  v.  Hepburn,  in  1608  (6),  and 
Thomson  v.  jSAie/,  in  1729  (c),  are  not  dii^ectly  de- 
cided on  the  same  point,  but  they  all  seem  to  me  to 
support  the  same  proposition. 

But  then,  my  Lords,  it  is  said  that  these  cases  do 
not  apply,  for  that  the  question  in  all  of  them  was  raised 
with  regard  to  the  person  who  had  himself  subscribed 
the  document,  and  who,  to  avoid  the  consequences 
of  his  own  act,  had  set  up  the  defective  execution  in 
answer.  It  is  true  that  the  party  in  all  of  those  cases 
was  in  that  situation,  but  in  all  those  cases  this  defence 
was  overruled.  An  attempt  was  therefore  marie  to 
exclude  those  cases  from  your  Lordships'  consideration, 
on  the  ground  that  in  all  of  them  it  was  the  personal 
objection  of  the  party  himself  to  the  deed  being 
enforced  against  him,  and  he  must  be  looked  at  as  an 
individual  endeavouring  to  defeat  the  consequences 
of  his  own  act  by  a  technical  objection.  But  how 
was  the  Court  competent  to  know  what  was  the  con- 
duct of  the  party,  without,  in  the  first  instance,  receiv- 
ing the  document  in  evidence  ?  If  the  document  was 
required  in  law  to  be  in  writing,  the  Court  was  obliged 
to  receive  it  in  evidence  in  order  to  know  whether  it 
was  or  not  a  valid  deed,  and  such  it  must  be  before 
the  party  need  try  to  evade  the  consequences  of  his 
own  act.  The  party  was  obliged  to  have  some  form 
of  executing  an  instrument. 

Then  it  is  said,  on  the  other  hand,  he  is  not  at  liberty 
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1840.       to  deny  the  instrument  which  he  lias  executed, 
j^^jj,        is  at  liberty  to  deny  the  execution  of  an  instru 
^'  he  may  plead  non  est  factum;  he  is  at  liberty  to 

thaty  and  to  show  that  he  has  not  executed  the  i: 
ment  according  to  the  forms  required  by  law. 
not  think,  therefore,  that  it  can  be  considered  tbf 
class  of  cases  is  immediately  applicable  to  the  p 
subject.  We  return,  then,  to  the  question  of  the 
of  execution  of  tiie  instrument. 

My  Lords,  there  is  a  case  in  the  year  I68I9  i 
V.  Straiton{d)j  which  seems  to  me  to  be  of  more  11 
than  tliose  relied  on  by  the  Appellant.  It  af 
that  that  was  a  case  in  which  the  question  befa 
Court  was  whether  a  party  was  at  liberty  to  1 
document  with  initials,  whether  a  signature  so  a 
was  sufficient,  and  it  was  stated  that  the  pai 
question  was  so  far  blind  as  not  to  be  capable  of 
ing  the  writing.  The  Court  held  that  that  was  i 
instrument.  That,  my  Lords,  was  in  the  year 
Some  of  the  cases  I  have  referred  to  are  cases 
antecedent,  and  some  of  a  subsequent  date ;  sg 
there  are  concurrent  decisions  for  a  long  ser 
years,  showing  that  a  party  might  properly  ex 
an  instrument  either  in  initials  subscribed  by  hi 
or  with  his  own  name  subscribed  by  the  interv< 
of  notaries. 

Those  cases,  my  Lords,  do  not  appear  to  havi 
brought  under  the  consideration  of  the  Court, 
have  been  attended  to  by  the  Judges,  when  the  c 
Duff  V,  Lord  Fife  arose.  That  case  came  befoi 
Court  of  Session  upon  proof  that  Lord  Fif 
nearly  in  a  state  of  blindness,  and  there  the  Co 
Session  held  that  the  deeds  executed  by  him  we 

(rf)  Morr.  6842  &  16804.  . 
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well  executed,  though  he  had  subscribed  his  own  name  iss?. 
thereto,  because  he  was  in  the  state  I  have  mentioned* 
and  that  he  ought,  therefore,  to  have  had  the  inter- 
vention of  notaries  ;  and  this  House  reversed  the 
judgment  of  the  CJourt  of  Session,  and  held  that  if  he 
could  so  sign  the  instrument  it  might  be  good,  notwith- 
standing his  state  of  blindness.  My  Lords,  the  only 
ground  by  which  the  Appellant  has  attempted  to  sup- 
port  his  case  rests  on  the  decision  of  the  case  of  Lord 
Fife  in  this  House.  It  was  with  a  view  of  considering 
whether  that  decision  was  inconsistent  with  the  others 
which  had  preceded  it,  and  whether  it  necessarily  ren- 
dered the  subscription  of  the  deed  in  the  present  case 
bad,  that  I  suggested  to  your  Lordships  the  propriety 
of  adjourning  the  consideration  of  the  present  case.  I 
have  since  gone  through  all  the  cases,  I  have  examined 
all  that  was  said  in  the  case  of  Lord  Fifej  both  by 
Lord  Eldon  and  by  Lord  Redesdale.  The  only  point 
I  considered  was,  whether  by  that  case  it  is  settled  that 
the  party  is  bound  to  execute  by  his  own  subscription 
under  circumstances  like  the  present ;  and,  my  Lords, 
I  do  not  think  that  there  is  anything  in  that  case 
which  says  that  a  person  under  those  circumstances  is 
not  at  lilierty  to  resort  to  this  mode  of  notarial  execu- 
tion. There  could  not  be  any  such  point  in  that  case ; 
for  the  decision  that  under  such  circumstances  as  there 
existed  he  may  execute  a  deed  by  himself,  does  not 
necessarily  involve  the  other  decision,  that  he  is  not  at 
liberty  to  resort  to  the  intervention  of  notaries. 

My  Lords,  it  appears  then  that  for  two  hundred 
years  there  is  no  direct  authority  for  the  proposition 
now  contended  for  by  the  Appellant,  but  on  the  con- 
trary a  series  of  decisions  the  other  way.  In  Coutts 
V.  Straitouj  in  1681,  the  construction  put  upon  this 
statute  was,  that  a  person  with  a  degree  of  want  of 
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18+0.  siglit  such  as  exists  here,  was  at  liberty  at  all  events 
to  execute  by  the  intervention  of  notaries ;  and  against 
that  decision  nothing  has  been  relied  on,  on  the  other 
side,  but  the  supposed  opinion  of  this  House  in  Lord 
Fifes  case,  w  hich  did  not  decide  this  point,  but  decided 
in  a  manner  quite  consistent  with  the  allowance  of  this 
mode  of  execution. 

My  Lords,  a  variety  of  evils  might  arise  from  your 
Lordships  now  laying  down  a  rule  not  consistent  with 
the  fomier  decisions.  A  mass  of  property  would  be 
affected  by  it;  a  matter  which  would  deserve  very 
serious  consideration,  even  if  there  was  more  in  the 
case  of  the  Appellant  than  I  think  there  is.  On  the 
other  hand,  it  does  not  seem  to  me  that  any  difficul- 
ties wnll  arise  from  the  adoption  of  the  course  which 
I  shall  recommend  to  your  Lordships.  I  have  there- 
fore come  to  the  conclusion  which  I  shall  now  state 
to  your  Lordships :  that  the  form  of  execution  adopted 
under  these  circumstances  is  good ;  that  the  party 
may  under  these  circumstances,  if  he  pleases,  execute 
the  deed  by  his  own  signature ;  but  that  he  is  also  at 
liberty  to  resort  to  the  assistance  of  notaries.  As  the 
decision  now  appealed  from  was  unanimously  adopted 
in  the  Court  below,  I  shall  move  your  Lordships  that 
the  judgment  of  the  Court  below  be  affirmed,  and 
that  it  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 
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Dudley  Persse  and  Others  -    -     -    -  Appellants,      f^^^^'if 

18.  20. 


Robert  Persse,  Rob'' Henry  Persse,!  j^^^^^^^^^^^        Mayr. 
and  Others     ------- 


^  \Respondents. 


By  indenture  made  in  1B27  between  R.  P.  and  his  eldest  son  D  P.,       Pleading, 
reciting  that  R,  P,  P,  of  C.  was  seised  of  large  real  estates,  was        Covenant 
never  married,  and  was  then  in  a  state  of  mental  and  bodily  inibe-  between  Father 
cility  ;   that  in  the  event  of  his  dying  so  seised,  intestate  and        and  Son, 
without  issue,  R,  P.  as  his  heir  at  law  would  be  entitled  to  the    ^T?^"^* 
reversion  of  his  estates  in  fee  ;  that  R,  P.  was  desirous  of  having  ^^   ^' 

a  commission  of  lunacy  sued  out  fur  the  protection  of  R,  P,  P, 
and  his  property  and  of  his  own  reversion,  and  that  D.  P.,  at 
R,  P/s  request,  agreed  to  sue  out  and  prosecute  such  commission 
and  take  other  necessary  law  proceedings  at  his  own  expense,  in 
R.  P.* 8  name ;  R.  P,,  in  consideration  of  the  agreement  and  of 
love  and  affection  for  D.  P.,  covenanted  to  convey  all  the  estates 
that  would  descend  to  him  on  the  decease  of  R,  P.  P.  to  the  use 
of  himself  for  life,  remainder  to  the  uses  expressed  respecting  the 
estate  of  R,  in  D.  P/s  marriage  settlement,  being  for  the  benefit 
of  Z).  P,  and  the  heirs  male  of  the  marriage.  The  commission 
was  accordingly  issued ;  R,  P.  P.  was  declared  a  lunatic,  and 
D.  P.  was  reimbursed  for  his  expenses  out  of  his  estate.  R,  P. 
'  was  then  63  years  of  age  ;  the  lunatic  was  40 ;  D.  P.  was 
younger.  The  lunatic  died  in  1829,  and  R.  P.  entered  into 
possession  of  his  real  estates,  and  conveyed  them  to  his  second 
son,  R,  H.  P.,  for  valuable  consideration.  On  a  bill  filed  by 
D.  P.  to  set  aside  that  conveyance  and  for  specific  performance 
of  the  covenant,  R,  P,,hy  his  answer,  said  he  entered  into  it 
without  legal  advice,  and  by  fraud,  imposition  and  misrepresen- 
tation on  the  part  of  D.  P.  It  was  proved  in  evidence  that  both 
parties  employed  the  solicitor  who  prepared  the  indenture  under 
advice  of  counsel  for  each  ;  that  R.  P.  read  it  and  heard  it  read 
before  executing  it,  and  afterwards  as  well  as  before  expressed 
his  desire  that  the  estate  of  C  should  be  united  to  the  estate  of 
R,  and  go  to  his  eldest  son.— 

Held  by  the  Lords  (reversing  a  decree  which  dismissed  the  bill) 
that  iL  P,  tendered  a  false  defence,  and  that  all  the  matters  put 
in  issue  by  his  answer  were  disproved  by  the  evidence. 

A  party  after  failing  in  the  defence  set  up  by  his  answer  is  not  to  be 
permitted  to  try  another  defence  depending  on  matters  not  put  in 
issue  by  the  answer,  and  which,  therefore,  his  adversary  had  no 
opportunity  of  disproving. 

The  indenture  of  covenant  was  not  void  or  illegal  for  champerty 
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181-0.  ^^  maintenance,  or  as  against  public    policy,  or  fraud  on    the 

jurisdiction  in  lunacy,  or  want  of  mutuality.     {Infra,  p.  316.) 

Regard  being  had  to  the  ages  and  relative  situation  of  the  parties, 
and  to  the  benefits  secured  by  the  issuing  of  the  commission, 
there  was  some,  and  not  very  inadequate  consideration  for  the 
covenant,     (p.  317.) 

Deeds  in  the  nature  of  family  arrangements  are  exempt  from  the 
rules  applicable  to  other  deeds  ;  the  consideration  for  the  former 
being  partly  value,  and  partly  love  and  affection,    (p.  318.) 


By  an  indenture  dated  the  30th  of  October  1799, 
cera  in  lands  in  the  counties  of  Galway  and  Roscom- 
mon, hereinafter  called  the  Roxborough  estate,  and 
worth  about  4,500  /.  a  year,  were  limited  to  the  use 
of  the  Respondent  Robert  Persse  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male.  He  had  issue,  the  Appellant  Dudhy  Persse^  his 
eldest  son;  the  Respondent  Robert  Henry  Persse,  his 
second  son ;  and  another  son  and  four  daughters. 

By  another  indenture,  dated  the  Ist  of  May  1823, 
and  made  between  the  said  Robert  and  Dudley 
Persse  of  the  first  and  second  parts,  and  other  par- 
ties  of  the  third  and  fourth  parts,  the  said  settled 
estates  were  conveyed  to  the  use  of  Dudley^  his  heirs 
and  assigns  for  ever,  subject  to  an  annuity  of  800/. 
thereby  made  payable  thereout  to  Robert  the  father 
during  his  life,  by  quarterly  payments,  and  subject 
also  to  a  sum  of  6,000  /,  for  the  younger  children,  and 
to  certain  debts  and  incumbrances  amounting  to 
about  17,500  /. ;  and  it  was  thereby  provided  that  in 
the  event  of  the  decease  or  preferment  in  marriage 
of  any  of  the  six  youuger  children,  the  said  annuity 
should  be  reduced  by  the  sum  of  (10  /.  yearly  for  each 
such  younger  child  dying  or  marrying,  but  not  be 
reduced  to  less  than  600/.  a  year.  In  the  events  that 
happened  the  annuity  had  been,  previously  to  the 
year  1827,  reduced  to  the  yearly  sum  of  500  /. 
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By  an  indenture  of  release,   dated  the   11th  of       1840. 
Noveinher  1826,  being  the  settlement  executed  on  the       pe^^e 
marriage  of  the  Appellant  with  Catherine  O'Grady,       ^  v. 
daughter  of  the  then  I^rd  Chief  Baron  of  the  Court 
of  Exchequer  in  Ireland^  the  several  estates  comprised 
in  the  deed  of  1823,  subject  to  the  said  annuity, 
were  settled  to  the  use  of  the  Appellant  for  life,  with 
remainder  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male,   with   remainder  to  the 
Appellant  in  fee. 

In  the  year  1827  the  Respondent,  who  was  then 
about  the  age  of  65,  was  the  heir  presumptive  of  his 
cousin  Robert  Parsons  Persse,  who  was  about  the  age 
of  40,  unmarried,  and  considered  to  be  a  person  of 
unsound  mind.  The  Appellant  would  be  his  heir 
presumptive  in  the  event  of  their  surviving  the 
Respondent.  jR.  P.  Persse  was  at  the  time  seised  of 
real  estates,  called  the  Castleboy  estate,  of  the  value 
of  2f  500  Z.  a  year,  and  possessed  of  personal  property 
to  the  amount  of  25,000  /.  The  Appellant  and  his 
solicitor,  Mr.  Charles  O' Connor ^  who  had  also  some- 
times been  solicitor  to  the  Respondent,  suggested  to 
him  the  expediency  of  issuing  a  commission  of 
lunacy  against  R.  P.  Persse.  The  Respondent  came 
to  Dublin  for  the  purpose  of  taking  the  necessary 
proceedings,  and  there  executed  the  following  deed, 
which  is  the  subject  of  the  suit  in  which  this  appeal 
originated. 

By  an  indenture  made  on  the  8th  of  December^ 
1827,  between  the  Respondent  and  the  Appellant, — 
after  reciting  that  Robert  Parsons  Persse^  of  Castleboy, 
in  the  county  of  Galway,  esquire,  was  then  seised  in 
fee  of  the  lands,  hereditaments  and  premises  in  the 
indenture  particularly  described,  and  that  in  the 
event  of  his  dying  so  seised,  intestate  and  without 
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1840,  issue,  the  Respondent,  as  his  cousin  and  heir-at-law, 
Persse  would  be  entitled  to  the  remainder  or  reversion  in  fee 
simple  of  the  said  lands,  hereditaments  and  premises 
expectant  upon  his  decease;  and  that  the  said  R.  P. 
Persse  had  never  married,  and  was  then,  and  had 
been  for  several  months,  in  a  state  of  mental  and  bodily 
imbecility,  and  that  it  would  be  necessary  for  the  pro- 
tection of  his  person  and  property  to  sue  out  a 
commission  of  lunacy  against  him,  and  to  institute 
other  law  proceedings,  and  that  for  such  purposes 
expenses  would  be  incurred,  and  advances  of  money 
i^hould  be  made;  and  that  the  Respondent  was 
anxious  that  such  proceedings  should  be  instituted 
for  the  purposes  aforesaid,  and  for  the  purpose  of 
protecting  his  own  rights  to  the  reversion  in  fee  as 
heir-at-law;  and  that  the  Appellant  had  agreed  to  sue 
out  such  commission,  and  to  institute  such  other  law 
proceedings  as  should  thereafter  become  necessary  for 
any  of  the  aforesaid  purposes,  in  the  name  of  the  Re- 
spondent, and  at  his  own  expenses  and  charges;  and 
further  reciting  that  the  Respondent,  in  consideration 
of  such  agreement,  and  of  the  natural  love  and  affec- 
tion which  he  bore  for  the  Appellant,  had  agreed  that 
his  expectancy  of  and  in  the  said  lands,  hereditaments 
and  premises,  and  the  same  when  they  should  descend 
to  him  on  the  decease  of  the  said  R.  P.  Persse^  should 
be  limited  to  the  use  of  the  Respondent  and  his 
assigns  for  life,  and  from  and  after  his  decease  to  the 
uses  thereinafter  mentioned : — it  was  witnessed  that,  in 
pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  natural  love  and  affection  which  the 
Respondent  bore  to  the  Appellant,  and  in  further 
consideration  of  the  sum  of  10^.,  the  Respondent  did 
for  himself,  his  heirs  and  assigns,  covenant  and  agree 
to  and  with  the  Appellant,    his  heirs  and  assigns. 
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that  from  the  decease  of  the  said  /?.  P.  Persse^  all  the  is+o. 
lands  of  Castlehoy  (then  followed  several  other  deno- 
minations), and  all  other  the  real  and  freehold  estates 
of  which  the  said  R.  P.  Persse  was  seised,  and  which 
on  his  death  should  descend  to  the  Respondent,  should 
be  and  remain  vested  in  him  from  the  decease  of  the 
said  R.  P.  PcrssCy  to  his  own  use  for  his  life,  and 
from  and  after  the  determination  of  that  estate,  then 
to  the  use  that  the  same  should  be  so  settled  and 
conveyed  as  that  they  should  be  and  remain  for  and 
upon  the  several  uses,  &c.  and  subject  to  such  pro- 
visoes, &c.  as  were  expressed  of  and  concerning  the 
lands  of  Roxhorough^  by  the  hereinbefore  in  part 
recited  indenture  of  the  11th  of  November  1826. 
And  the  Respondent,  for  himself,  his  heirs,  &c.,  cove- 
nanted with  the  Appellant,  his  heirs,  &c.,  that  all  the 
said  hereditaments  and  premises  agreed  to  be  sold  as 
aforesaid,  with  their  appurtenances,  should  at  all  times 
remain  and  continue  for  the  said  purposes  declared  in 
the  said  indenture  concerning  the  same,  without  any 
hindrance  or  claim  from  the  Respondent  or  any 
persons  claiming  through  him. 

This  deed  had  been  prepared  by  Mr.  O'Connor  in 
pursuance  of  instructions  received  at  his  house  in 
Dublin^  from  the  Respondent  and  Appellant.  Mr. 
O'Connor  had  two  drafts  made,  which  he  laid  before 
different  counsel  on  behalf  of  the  two  parties  respec* 
tively.  Two  engrossments  were  afterwards  made 
conformably  to  the  draft,  as  amended  by  the  counsel, 
and  both  were  executed  by  the  Respondent  and  Ap- 
pellant at  the  house  of  the  Lord  Chief  Baron,  the 
corrected  draft  having  been  previously  read  aloud  to 
them  by  Mr.  O'Connor,  The  Respondent,  after  exe- 
cuting the  deed,  handed  his  part  to  the  Lord  Chief 
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1840.       Baron,  and   told  him  not  to  part  with  it  without 

PermT      personal  application  (a). 
V-  In  March  1828,  a  commission  de  lunatico  inqtdrendo 

was  issued  in  the  name  of  the  Respondent  against 
JR.  P.  PerssCj  and  after  a  long  inquiry  it  was  found 
that  he  was  of  unsound  mind  from  the  17th  of 
November  1826,  with  lucid  intervals.  The  lunatic 
died  in  October  1829,  intestate,  and  his  real  estates 
descended  to  the  Respondent,  who  soon  after  the 
lunatic's  death  entered  into  possession  of  the  Castieboy 
estate,  ploughed  up  part  of  the  meadow  land,  and  cut 
a  large  quantity  of  timber  (a). 

By  an  indenture,  dated  the  9th  oi  June  1830,  and 
made  between  the  said  Respondent,  of  the  first  part, 
the  Earl  of  Rosse^  of  the  second  part,  and  the  Respon- 
dent Robert  Henry  Persse,  second  son  of  the  Respon- 
dent Robert  Persse,  of  the  third  part,  after  reciting  that 
Robert  Persse  was  seised  in  fee  simple  in  possession 
of  the  said  estate,  and  had  sufficiently  provided  for 
his  eldest  son  by  the  deed  of  May  1823,  and  was  de- 
sirous to  settle  the  remainder  in  fee  of  this  estate  on 
his  second  son  R.  H.  Persse,  and  that  he  agreed  to 
purchase  the  same,  it  was  witnessed,  that  in  pursuance 
of  such  agreement,  and  in  consideration  of  16,000/. 
secured  to  the  Respondent  Robert^  as  in  the  indenture 
mentioned,  he  granted,  sold,  and  released  unto  the 
Earl  of  Rosse  all  the  lands  of  Castleboy,  &c.  and  all 
other  estates  of  inheritance  which  descended  to  him 
as  heir-at-law  of  the  said  lunatic,  upon  trust,  to  the 
use  of  the  said  Respondent,  for  life,  and  after  his 
decease  for  the  use  of  the  otlier  Respondent  R.  H. 
Persse^  his  heirs  and  assigns,  for  ever. 

(a)   Vide  infra ^  extmcti  from  the  evidence^  p.  290  €t  seg. 
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The  Appellant's  first  wife,  Catherine  O^Grady,  !840. 
having  died  in  1829,  leaving  a  sou  and  two  daughters, 
the  issue  of  the  marriage,  the  Appellant  intermarried 
in  July  1833  with  Frances  Barry ^  and  by  the  inden- 
ture of  settlement  made  in  contemplation  of  that  mar<« 
riage,  he,  in  consideration  of  her  marriage  portion, 
conveyed  the  reversion  in  fee,  expectant  on  the  deter- 
mination of  the  estate  in  tail  male,  limited  to  the  first 
and  other  sons  of  his  marriage  with  his  first  wife  by 
the  settlement  oi  November  1826,  in  the  Roxborough 
estate,  to  trustees,  to  the  uses  therein  declared;  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the 
marriage  with  Frances  Barry,  &c.;  and  tlie  Appellant 
thereby  covenanted  that  when  he  should  come  into 
possession  of  the  Castleboy  estate,  by  virtue  of  the 
said  indenture  of  the  8th  oi  December  1827,  he  would 
assure  the  reversion  in  fee  of  that  estate  to  the  same 
uses  and  trusts  as  were  in  this  indenture  expressed 
concerning  his  reversion  iu  fee  in  the  Roxborough 
estate.  All  the  parties  to  this  indenture  had  notice 
of  the  indenture  of  1830,  between  the  Respon- 
dents. 

In  June  1835  the  Appellant  and  his  wife,  and  the 
children,  the  issue  of  the  two  marriages,  filed  their 
bill  in  the  Court  of  Chancery  in  Ireland  against  the 
Respondents  Robert  Persse  and  Robert  Henry  Persse^ 
and  the  Earl  of  Rosse^  and  several  other  defendants 
who  had  been  named  trustees  in  the  various  inden- 
tures before  mentioned;  and  the  bill,  after  stating, 
among  other  things,  the  said  indentures  of  November 
1826  and  December  1827,  charged  that  the  latter 
deed  was  deliberately  executed  by  the  Respondent, 
and  that  he  derived  great  personal  benefit  from  the 
prevention  of  fraud  and  imposition  on  B.  P.  Persse 
by  the  establishing  of  his  lunacy,  which  the  Respon- 
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1840.  dent  was  unable  to  do  without  the  aid  of  the  Appel- 
lant; and  that  he  was  heard  to  declare  that  he 
intended  the  Castleboy  estate  to  go  to  the  male  issue, 
with  the  Roxhorough  estate,  and  that  Mr.  O'Connor 
was  mutually  employed  by  them  both  in  preparing  the 
said  deed;  and  that  the  Respondent  had  also  the  advice 
of  counsel;  and  the  bill,  after  stating  the  said  indenture 
oi  June  1830,  charged  that  the  same  was  voluntary, 
without  consideration,  and  with  notice  on  the  part  of 
the  Respondent  R.  H.  Persse  of  the  deed  of  December 
1827.  The  bill  prayed  that  the  said  indenture  of  the 
9th  of  June  1830  might  be  declared  fraudulent  and 
void,  and  that  the  Respondents  R.  Persse  and  R.  H. 
Persse^  and  the  Earl  of  Rosse^  might,  in  pursuance  of 
the  covenant  of  R.  Persse  in  the  indenture  of  the 
8th  December  1827,  be  compelled  by  the  decree  of 
the  Court  to  convey  the  Castleboy  estate  to  and  for 
the  several  uses  and  triists  specified  and  mentioned  in 
the  said  settlements  of  the  11th  of  November  1826 
and  15th  oi  July  1833,  so  far  as  the  same  were  then 
capable  of  being  effectuated;  and  that  it  might  be 
referred  to  the  Master  to  prepare  a  proper  deed  of 
conveyance  for  those  purposes,  and  that  the  Respon- 
dents R.  Persse  and  R.  H.  Persse  might  be  restrained, 
by  injunction,  from  cutting  down  any  timber  or  other 
trees  upon  the  said  premises  of  Castleboy^  or  from 
burning  any  of  the  land,  or  committing  any  other 
waste  on  the  said  estate ;  and  that  an  account  might 
be  taken  of  the  waste  committed  by  them,  and  the 
value  thereof  ascertained,  and  paid  into  Court. 

The  Respondents  severally  put  in  answers  to  the 
bill,  and  the  Respondent  Robert  Persse^  after  stating, 
among  other  things,  the  said  deed  of  1823,  and  that 
he  thereby  gave  up  his  life  interest  in  the  Roxborough 
estate,  worth  4,50a/.  a  year,  for  an  annuity  of  500 /«, 
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in  consequence  of  the  persuasions  of  the  Appellant  and  i840. 
the  pressure  of  creditors  urged  on  by  him ;  and  that 
the  Appellant  allowed  the  said  annuity,  which  was  the  *  "»^ 
only  means  of  subsistence  the  Respondent  had  for  ****"^ 
himself  and  family,  to  fell  greatly  in  arrear,  with  a 
view  of  taking  advantage  of  Respondent's  distress  to 
effectuate  the  Appellant's  purpose  of  getting  possession 
of  the  Castlehoy  estate ;  and  that  in  furtherance  of  that 
plan,  the  Appellant  induced  this  Respondent  to  come 
to  Dublin  and  reside  there  at  the  house  of  the  Appel* 
Ian t's  father-in-law,  Lord  Chief  Baron  O' Grady ^  who 
together  with  the  Appellant  persuaded  this  Respon- 
dent to  issue  the  commission  of  lunacy  and  to  execute 
the  deed  of  December  1827 ;  and  that  that  deed  was 
prepared  by  the  Appellant's  solicitor,  and  executed  by 
this  Respondent  without  being  aware  of  its  nature  or 
effect ;  and  he  knew  nothing  of  its  contents,  as  the 
Lord  Chief  Baron  had  refused  to  give  him  the  coun- 
terpart, but  he  had  supposed  that  its  object  was  to 
secure  to  the  Appellant  the  expenses  of  the  commission 
against  R.  P.  Persse,  until,  on  examining  the  memo- 
rial of  it  at  the  Registry-office,  he  found  that  it  con- 
tained a  covenant  to  convey  the  Castleboy  estate ;  and 
he  was  induced  to  execute  the  same  by  the  fraudulent 
contrivance,  imposition  and  misrepresentation  of  the 
Appellant,  and  without  having  received  any  valuable 
consideration  for  the  same;  and  he  denied  that 
O'Connor,  who  prepared  the  said  deed,  was  then  or 
on  any  previous  occasion  his  solicitor,  and  he  denied 
that  he  had  any  communication  with  any  other  pro- 
fessional adviser  while  in  Dublin,  or  that  he  ever 
declared  it  to  be  his  object  to  settle  the  Castleboy  es- 
tate with  the  Roxborough  estatef  nor  was  it  his  desire 
to  increase  the  provision  made  for  the  Appellant,  as 
Respondent's  younger  sons  were  comparatively  unpro- 
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1840.       vided  for.     And  the  Respondent,  by  his  said  answer, 
"r^'    '      stated  that  the  Appellant  or  Mr.  O'Connor  did  not 
V.  apprise  him  that  the  expenses  of  the  commission  would 

be  defrayed  out  of  the  lunatic's  estate,  nor  that  it  was 
competent  for  the  Appellant  himself  to  sue  out  the 
commission  in  his  own  name ;  and  the  Respondent 
submitted  that  the  said  deed,  having  been  obtained 
from  him  under  such  circumstances,  ought  to  be  de- 
clared fraudulent  and  void ;  and  even  if  the  same  had 
been  fairly  obtained,  the  covenant  therein  to  settle  the 
said  estates,  being  a  voluntary  agreement  as  io  an 
estate  in  expectancy,  entered  into  unadvisedly  and 
without  valuable  consideration,  could  not  be  enforced 
against  this  Respondent ;  and  he  admitted  the  execu- 
tion of  the  said  deeds  of  1830  and  1833,  and  insisted 
that  the  latter  was  executed  with  full  knowledge,  by 
all  the  parties  thereto,  of  the  deed  of  1830. 

The  Respondent,  R.  H.  Persse,  by  his  answer, 
repeated,  on  his  belief,  most  of  the  statements  in 
his  father's  answer ;  and  in  conclusion  he  submitted 
that  he  was  a  purchaser  of  the  Castlebot/  estate  for 
valuable  consideration,  and  that  the  purchase-money 
was  settled  for  the  benefit  of  his  father's  younger 
children. 

The  bill  was  amended  in  November  1835,  by  add- 
ing as  plaintiff  another  child  of  the  Appellant  and 
his  said  wife  Frances  Barry,  born  since  the  bill  was 
filed ;  and  as  amended,  it  stated  among  other  things, 
that  the  Respondent's  annuity  of  500/.  was  never  in 
arrear  above  301 /.,  or  little  more  than  one-half  year's 
payment,  up  to  the  time  of  the  execution  of  the  deed 
of  December  1 827 ;  and  stated  several  occasions,  be- 
tween 1818  and  1830,  on  which  Mr.  O'Connor  had 
been  the  solicitor  of  the  Respondent ;  and  it  charged 
that  O'Connor,  at  the  time  of  receiving  insti*uctioiis 
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for  the  said  deed,  and  Mr.  Waller  O' Grady ^  barrister,  i840. 
and  son  of  the  Lord  Chief  Baron,  on  a  subsequent 
occasion,  asked  the  Respondent  Robert  Persse  whether 
he  wished  any  provision  to  be  made  in  said  deed  for 
his  younger  children,  and  that  Respondent  replied  he 
did  not  think  that  necessary,  inasmuch  as  in  the  event 
of  getting  the  Castlehoy  estate  during  his  life,  he 
hoped  to  be  able  to  make  competent  provision  for 
them  out  of  the  sanngs  of  his  income;  and  the  amended 
bill  also  charged  that  the  Respondent,  after  executing 
the  counterpart  of  the  said  deed  at  the  house  of  the 
Lord  Chief  Baron,  in  the  manner  in  the  bill  mentioned, 
handed  the  same  to  the  Lord  Chief  Baron,  and  de- 
sired him  not  to  part  with  it  without  personal  appli- 
cation from  himself;  and  that  if  he  afterwards  made 
application  for  the  same,  it  was  by  letter  not  written 
nor  signed  by  himself,  nor  in  any  way  authenticated 
by  him. 

The  Respondent  Robert  Persse^  by  his  answer  to 
the  amended  bill,  admitted  that  in  November  1827, 
previous  to  the  execution  of  the  deed,  not  more  than 
301/.  of  the  annuity  was  then  due,  but  in  1826  the 
arrears  exceeded  800/.;  and  he  denied  that  Charles 
O'Connor  had  been  employed  by  him  as  his  solicitor 
in  the  lunacy  business,  or  in  any  other  business,  on 
any  occasion  whatsoever,  to  the  best  of  his  recollec- 
tion, although  he  might  have  been  employed  by  a 
relation  of  his  in  carrying  on  some  law  business  in 
the  Respondent's  name ;  and  he  denied  that  he  had 
any  conversation,  as  in  the  bill  alleged,  either  with 
O'Connor  or  Waller  O' Grady ^  as  to  making  provision 
in  the  deed  for  his  younger  children.  He  admitted 
that  he  executed  the  deed,  but  he  did  so  without  the 
advice  of  counsel  or  solicitor,  and  without  having  the 
deed  read,  as  far  as  he  was  able  to  recollect   what 
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1840.  passed  at  the  time ;  and  he  admitted  that  in  giving  the 
counterpart  of  the  deed  to  the  Chief  Baron,  he  desired 
him  not  to  part  with  it  without  application  from  him, 
and  said  he  had  frequently  applied  for  the  same  by 
letter  and  by  his  solicitor,  but  the  Chief  Baron  with- 
held it. 

Witnesses  were  examined  on  both  sides,  and  a 
great  number  of  documents  and  accounts  were  put 
in  evidence  in  the  cause. 

The  witnesses  for  the  Appellant  deposed  to  the 
following  effect : — 

Mr.  Charles  O'Connor^  of  Dublitiy  solicitor,  said 
he  had  done  some  law  business  for  the  Respondent 
or  for  his  land-agent,  from  1817  to  1820.  In  No- 
rember  1827,  he  suggested  to  the  Appellant,  at  his 
house  at  Roxhorough^  the  necessity  of  issuing  a  com- 
mission of  lunacy  against  Robert  Parsons  Persse; 
and  after  a  conversation  with  him  on  the  subject, 
witness  waited  on  the  Respondent  at  his  house  at 
Newcastlej  and  after  talking  on  the  subject  with 
him,  told  him  that  the  Appellant  would  pay  the  ex- 
penses if  he  (the  Respondent)  would  allow  his  name 
to  be  used.  The  Respondent  said  he  would  go  to  the 
Appellant  to  Roxborough,  to  consult  with  him.  Both 
parties  came  together  to  witness's  house  in  Dublin^ 
on  the  3d  of  December  following,  and  witness  took 
instructions  from  the  Respondent  for  the  deed  (of  the 
8th  December  1827),  which  Respondent  desired  to  be 
prepared  with  expedition.  Witness  asked  him  if  he 
wished  any  provision  to  be  inserted  for  his  younger 
children,  to  which  the  Respondent  replied,  that  in  the 
event  of  his  getting  the  Castleboy  estate  for  his  life, 
he  would  be  enabled  to  save  from  the  income  thereof 
what  would  be  a  competency  for  the  younger  children. 
Witness  prepared  a  draft  of  the  deed,  and  laid  it  before 
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Mr.  Waller  O' Grady  for  his  perusal  and  amendment,  i840. 
on  behalf  of  the  Appellant,  and  subsequently  laid  the 
same  draft  as  amended  before  Mr.  Blackhume^- on 
behalf  of  the  Respondent,  and  told  the  Respondent 
that  he  had  done  so.  Witness  and  a  Mr.  Nolan  were 
the  subscribing  witnesses  to  the  deed,  which  was  exe- 
cuted on  the  day  of  its  date,  at  the  house  of  the  Lord 
Chief  Baron  O' Grady  in  Dublin^  in  the  presence 
of  the  witnesses  and  Messrs.  Waller  and  Richard 
O' Grady y  sons  of  the  Chief  Baron,  in  this  manner : 
this  witness  read  aloud  the  corrected  draft,  while  the 
Respondent  and  Appellant  each  held  and  perused  a 
part  of  the  deed ;  it  was  in  two  parts.  After  the 
whole  had  been  read,  the  parties  then  executed  both 
parts.  The  Lord  Chief  Baron  was  not  then  present, 
but  he  came  into  the  room  before  and  after  the  exe- 
cution of  the  deed. 

Mr.  Nolan,  the  other  subscribing  witness  to  the 
deed,  gave  a  similar  account  of  its  execution. 

Mr.  Waller  O*  Grady  said  he  was  present  at  se- 
veral conversations  with  the  Respondent  in  the  end 
of  November  and  beginning  of  December  1827,  re- 
specting the  conveyance  of  the  Castleboy  estate,  and 
heard  the  Respondent  say  more  than  once  that  he 
was  desirous  that  that  estate  should  be  re-annexed 
to  the  Roxborough  estate,  and  that  it  was  a  great 
oversight  in  his  family  to  have  separated  them. 
He  said  he  was  not  in  a  condition  to  prosecute  the 
commission  against  Parsons  Persse,  but  he  had  ar- 
ranged with  his  son  Dudley  to  incur  the  expense,  and 
he  wished  Mr.  O'Connor  to  take  his  instructions  for 
the  purpose,  and  he  went  to  Mr.  O'Connors  house 
for  that  purpose.  This  witness,  after  giving  the  same 
account  of  the  execution  of  the  deed  as  the  subscrib- 
ing witnesses  did,  added  that  at  that  time  the  Respon- 
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1840.      dent  expressed  a  hope  that  the  effect  of  the  deed  would 

Persse      ^^  *^  perpetuate  the  two  estates  in  his  family.     One 

«•         part  of  the  deed  after  its  execution  remained  with  Mr. 

Pbrsse 

O*  Connor f  and  the  other  part  was  delivered  by  the 
Respondent  to  witness's  father,  who  had  then  come 
into  the  room.  His  Lordship  asked  the  Respondent 
why  he  wished  to  encumber  him  with  the  deed,  and 
the  Respondent  replied  that  he  had  good  reasons ; 
that  his  younger  children,  when  they  found  he  had 
executed  it,  would  annoy  him  on  the  subject,  and 
therefore  he  wished  his  Lordship  to  take  charge  of  it, 
and  not  to  give  it,  not  even  if  he  himself  should  write 
for  it,  unless  he  came  in  person  for  it. 

In  one  of  the  conversations  this  witness  had  with 
the  Respondent,  on  his  suggesting  to  the  Respondent 
whether  he  wished  to  make  provision  in  the  contem- 
plated deed  for  his  younger  children,  the  Respondent 
made  answer  similar  to  that  which  he  had  made  to 
Mr.  O'Connor.  The  draft  of  the  deed  had  been  laid 
before  this  witness  on  behalf  of  the  Appellant,  and  he 
made  the  notes,  amendments  and  alterations  which 
appeared  on  it. 

Mr.  Adams,  of  the  county  of  Galwayj  an  acquaint- 
ance  of  the  Respondent,  heard  him  say,  in  December 
1827,  that  the  estates  of  Roxhorough  and  Castleboy 
could  never  again  be  separated,  and  that  he  had  exe- 
cuted a  deed  conveying  the  latter  to  his  son  Dudley. 

Two  witnesses  proved  that  after  the  Respondents 
took  possession  of  the  Castleboy  estate,  in  1830,  they 
cut  about  4,000/.  worth  of  timber,  and  ploughed 
above  160  acres  of  meadow  and  pasture  land. 

The  evidence  for  the  Respondents  was  to  the  fol- 
lowing effect : — 

Mr.  J.  Lambert,  of  Dublin,  solicitor,  on  receiving 
instructions,   in  1830,  from  the  Respondent  Robert 
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Persse,  to  prepare  the  deed  of  conveyance  of  the  J840, 
Castlehoy  estate  to  the  second  Respondent,  observed  pe^sse 
to  him  that  he  had  understood  that  propertv  had  been  » • 

settled  on  Dudley  Persse.  The  Respondent  denied 
having  made  any  such  disposition  of  it,  and  said  the 
deed  between  him  and  Dudley  went  to  the  extent 
only  of  guaranteeing  to  Dudley  the  costs  of  prose- 
cuting the  commission  of  lunacy ;  which  assertion  this 
witness  believed,  because  he  had  heard  Dudley  swear,  in 
his  examination  on  the  lunacy,  that  he  had  no  interest 
in  the  result  of  that  inquiry.  This  witness  knew  that 
the  Respondent  had  been  in  pecuniary  embarrassments 
in  1826-7-8,  and  heard  him -complain  that  the  Ap- 
pellant did  not  regularly  pay  the  annuity,  which  was 
his  only  means  of  living ;  and  witness  was  employed 
in  1830  to  file  a  bill  against  the  Appellant  for  payment 
of  the  arrears  of  the  annuity.  Witness  had  conducted 
a  lawsuit  for  the  Respondent  in  1826,  and  was  his 
confidential  law  adviser  from  1830  to  1833,  when  he 
was  succeeded  by  Mr.  ArdilL  Mr.  O'Connor  had 
been  employed  by  the  Respondent  as  his  solicitor  be- 
fore 1826.  This  witness,  in  1833,  prepared  a  letter, 
to  be  signed  by  the  Respondent,  to  the  Lord  Chief 
Baron  (then  Viscount  GuUlamore),  requiring  his  Lord- 
ship to  give  the  Respondent  the  counterpart  of  the 
deed  oi  December  1827,  and  he  accompanied  the  Re- 
spondent R.  H.  Persse  to  his  Lordship's  house  with 
the  letter.  R.  H.  Persse  was  shown  into  his  Lord- 
ship's chamber,  and  on  his  return  he  told  witness  that 
his  Lordship  said  the  deed  was  locked  up  in  an  iron 
safe,  and  the  keys  were  in  the  country.  A  similar 
answer  was  made  by  his  Lordship  to  a  like  subsequent 
application,  and  witness  was  never  able  to  procure  the 
counterpart  of  the  deed. 

The  expenses  of  the  commission  of  lunacy  were 
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1840.  ultimately  paid  out  of  the  funds  in  Court  to  the  credit 
of  the  lunatic.  Witness  heard  Mr.  O'Connor  say 
that  the  money  had  been  advanced  by  him,  and  not 
by  the  Appellant.  It  was  a  very  lucrative  suit  for 
Mr.  O'Connor. 

Mr.  Thomas  Ardill^  oi Duhlin^  solicitor  in  the  cause 
for  the  Respondents,  proved  that  previous  to  the  settle- 
ment on  the  intended  marriage  of  the  Appellant  with 
Miss  Barry  in  1833,  he,  by  direction  of  the  Respon- 
dents, caused  copies  of  the  deed  of  1830  to  be  served 
on  the  Master  in  Chancery  to  whom  it  had  been  re- 
ferred to  approve  of  that  settlement  (Miss  Barry 
being  a  ward  of  Court  with  20,000/.  fortune),  and  also 
on  all  the  material  parties  to  that  settlement.  This 
witness  also  defended  successfully  an  action  of  eject- 
ment which  was  brought  by  a  devisee  under  an  alleged 
will  of  the  deceased  lunatic  against  the  Respondent 
R.  H.  Persse^  who  paid  all  the  expenses ;  no  part  of 
them  was  paid  by  the  Appellant. 

Mr.  Burton  Persse^  the  next  of  kin  of  the  lunatic, 
and  who  resisted  the  commission,  knew  the  Respon- 
dent to  have  been  in  pecuniary  embarrassments  in 
1826-7-8,  and  he  complained  to  witness  that  his 
annuity  was  not  regularly  paid ;  he  had  no  other 
means  of  support.  Witness  did  not  know  by  whom 
the  money  for  prosecuting  the  commission  was  ad- 
vanced, but  all  the  expenses  were  subsequently  paid 
out  of  the  lunatic's  estate. 

Mr.  James  Blakeney,  solicitor,  said  that  for  1 5  years 
previous  to  1823  or  1824,  his  father,  deceased,  had 
been  confidential  law  adviser  to  the  Respondent,  and 
witness  believed  he  was  succeeded  by  Mr.  O'Connor. 
In  further  proof  of  this  fact,  two  letters  were  put  in 
evidence,  one  written  by  the  Respondent  from  his  house 
at  Newcastle,  the  3d  February  1828,  to  Mr.  O'Connor, 
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informing  him  that  a  law  process  was  served  on  him.        i84o. 
The  second,  written   from  Castleboy^  April  10  (no 
year  mentioned),  complaining  that  Burton  Persse  was 
giving  directions  about  the  property. 

Upon  the  hearing  of  the  cause  in  February  1837, 
the  deed  of  the  8th  of  December  1827  was  produced 
and  read  in  evidence  on  the  part  of  the  Appellant ;  as 
were  also  three  paper  writings,  marked  respectively 
Nos.  2,  3,  and  86,  which  were  to  this  effect : — 

The  document  No.  2  was  proved  by  Mr.  O'Connor 
as  containing  the  instructions  given  by  the  Respondent 
on  the  3d  of  December  1827,  for  the  preparing  of  the 
deed ;  and  it  was  thereby  stated  that  the  Respondent 
had  agreed  to  convey  to  the  Appellant  his  expectancy 
in  the  estate  of  Castleboy^  in  consideration  of  love  and 
affection,  resel^ring  a  life-interest  in  the  estate,  and 
that  the  Appellant  should  have  full  power  to  proceed 
in  his  name  as  to  the  suing  out  of  the  commission  of 
lunacy.  There  was  not  any  mention  of  any  further 
contract  or  agreement  between  them.  This  paper 
appeared  to  have  been  submitted  to  counsel  as  instruc- 
tions for  the  deed,  with  an  observation  that  it  was 
left  to  counsel  to  say  whether  the  Respondent's  life- 
estate  should  be  made  free  from  impeachment  of  waste, 
and  whether  he  should  have  a  leasing  power;  and  there 
appeared  at  the  foot  of  the  paper  the  words  following: 
"  I  have  not  made  Mr.  Robert  Persse' %  estate  for  life 
free  from  impeachment  of  waste,  nor  given  him  a 
leasing  power,  not  being  so  instructed.  J.  B.  MT 
These  initials  were  stated  at  the  bar  to  be  the  initials 
of  J.  B.  Miller^  barrister-at*law :  no  evidence  was 
given  as  to  the  time  when  he  made  the  memorandum, 
nor  by  whom  nor  on  whose  part  he  had  been  consulted. 

The  document  No.  86  purported  to  be  a  draft  of 
the   deed  laid   before  Mr.  Waller  O'Grady  for  his 
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perusal  and  amendment,  on  the  part  of  the  Appellan 
the  instructions  for  which  purpose  were  written  in  th 
fold  of  the  draft,  and  at  the  foot  thereof  were  writte 
the  words :  "  Qucsre,  leasing  powers ;  impeachmei 
of  waste." 

The  consideration  specified  in  the  draft  was  merel 
lore  and  affection,  and  105.  It  appeared  by  the  dral 
that  the  following  recitals  were  introduced  into  it  b 
Mr.  O'Grady :  *'  And  whereas  the  said  Robert  Pat 
tons  Persse  is  now,  and  has  been  for  several  mouthi 
in  a  state  of  mental  and  bodily  disease,"  &c.  (see  th 
Bubstance  of  these  recitals,  ante,  p.  282). 

It  further  appeared  that  Mr.  O' Grady ,  in  that  pai 
of  the  draft  wliich  recited  the  agreement  to  conve 
in  consideration  of  love  and  affection,  and  10s.,  intrc 
duced  the  words,  "  and  from  his  dosire  to  continu 
the  estates  of  Roxborovyk  and  Castlehoy  united,"  aa 
the  words,  "  also  in  consideration  of  the  advance  c 
money  by  the  said  Dudley  for  the  purposes  herein 
before  recited ;"  and  it  did  not  appear  that  he  ha 
adverted  to  the  queries  as  to  the  leasing  power  ani 
power  to  commit  waste.  Such  powers  were  omitte 
in  the  draft. 

The  document  No.  3  purported  to  be  the  draft  c 
the  deed  submitted  to  Mr.  Blackhurne  by  Mr.  O'Con 
nor,  on  behalf  of  the  Respondent,  and  appeared  to  b 
a  copy  of  the  draft  as  altered  by  Mr.  O'Grady,  will 
instructions  in  the  fold,  which  were  a  copy  of  the  in 
rtructions  submitted  to  Mr.  O'Grady,  save  that  the  que 
ries  as  to  giving  the  Respondent  a  teasing  power,  am 
rendering  him  dispunishable  for  waste,  were  omitted 
It  further  appeared  that  in  the  draft,  as  settled  by  Mi 
JBlacAbur7ie,^eTe  had  remained  in  the  covenant  agaim 
incumbrances  an  exception  as  to  leases  to  be  made  b; 
the  Respondent;  and  that  Mr.  O'Grady  had,  afte 
die  draft  had  been  so  settled  by  Mr.  Blackbume,  strucl 
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out  that  exception  from  the  draft,  and  made  the  fol- 
lowing observation  in  the  margin : — 

"  As  the  object  is  very  much  to  unite  the  two  de- 
mesnes of  JRoxborotigh  and  Castlehoy^  it  is  not  intended 
that  either  party  should  have  leasing  powers. 

"  w.  o'Gr 

The  cause  was  heard  before  Lord  Chancellor  Flun- 
ket  (6),  who  by  a  decree  made  on  the  7th  February 

(b)  The  counsel  on  each  side,  in  arguing  the  appeal,  referred  to 
manuscript  notes  of  Lord  PlunkefB  judgment  taken  for  the  parties 
by  different  hands,  and  said  they  were  the  same  in  substance  and 
effect,  though  differing  in  words.  From  copies  with  which  we  have 
been  favoured,  we  make  the  following  extracts :  — 

** The  Lord  Chancellor: — ^The  bill  has  been  filed  by  the  son  against 
his  father  and  his  younger  brother,  seeking  to  enforce  the  execution 
of  a  covenant,  which  is  contained  in  a  deed  executed  to  the  plaintiff 
by  the  father.  The  previous  facts  of  the  case,  I  believe,  are  these  :— 
Robert^  the  father,  was  tenant  for  life  of  the  Roxborough  estate, 
bringing  an  income  of  4,500/.  He  by  deed  in  1823  reduced  him- 
self to  the  situation  of  an  annuitant,  by  giving  up  his  interest  in 
these  estates  to  his  son  Dudley,  for  an  annual  sum  of  800  /.  and  a 
sum  of  6,000  /.  to  be  paid  to  him,  covenanting  that  in  certain  events 
the  annuity  should  be  reduced.  It  appears  that  such  events  did 
take  place  as  reduced  the  annuity  to  500  /.  Robert  afterwards 
became  a  bankrupt,  and  was  left  solely  depending  on  the  annuity, 
which  we  find,  though  it  should  have  been  paid  quarterly,  was  not 
even  paid  annually,  for  there  was  an  arrear  of  a  year  and  a  ^alf  per- 
mitted by  Dudley  to  accumulate.  The  only  thing  he  appears  to 
have  had  except  the  500  /.  was  the  possibility  of  becoming  heir  to 
Parsons  Persse,  if  he  outlived  him  and  Parsons  died  without  issue. 
It  does  not  appear  that  Dudley  had  a  similar  right  to  the  estates  of 
Parsons  Persse^  if  his  father  died  before  him,  and  this  fact  has  a 
bearing  on  both  sides  of  the  case.  The  thing  about  to  be  purchased 
was  not  so  valuable  as  if  it  did  not  depend  upon  Robert' b  surviving 
the  lunatic,  and  a  small  sum  would  be  a  fair  consideration  for  it. 
But  then  the  son  Dudley  is  found  amply  provided  for,  the  father 
is,  I  may  say,  in  a  state  of  destitution,  and  this  partly  produced  by 
Dudley *B  neglect  in  paying  his  annuity,  and  for  the  younger  chil- 
dren he  has  scarcely  the  means  of  providing.  Parsons  Persse,  who 
was  seised  of  the  Castleboy  estates,  becomes  a  lunatic,  and  if  he 
died  without  issue  Robert  Persse,  and  after  him  his  son  Dudley ^ 
would  be  entitled  to  them.  Parsons  Persse,  it  appears,  was  then  a  mafi 
of  about  40  years  of  age  ;  Robert  Persse  was  63,  and  Dudley  wail 
a  young  man  in  the  prime  of  life :  thus  the  life  of  Parsons  Persse 
might  be  as  good  as  Roberts,  and  that  fact  is  material,  as  it  seems 
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1837,  ordered  and  decreed,  as  to  so  much  of  tli 
Appellant's  bill  as  related  to  the  subject  of  waste,  tha 

to  lessen  the  inadequacy  of  the  consideration.  But  it  also  appeal 
that  it  was  highly  important  to  Dudley  himself  to  aecare  the  estate 
from  alienation,  and  he  certainly  undertook  the  case  as  well  for  hj 
own  advantage  as  his  father's. 

It  appears  from  the  state  that  Parsons  Persse  was  in,  and  fitit 
his  being  exposed  to  the  extortion  and  influence  of  persons  win 
were  disposed  to  plunder  him,  that  it  was  necessary  to  -establish  ha 
lunacy,  and  that  this  was  a  first  and  necessary  measure  we  caoaoC 
doubt.     On  the  suggestion  of  Mr.  O* Connor  to  Dudley ^  it  was  de- 
termined to  undertake  the  case.     I  have  no  right  to  enter  into  wist 
should  be  the  feelings  of  a  son  situated  as  Dudley  Persse  wai,JM 
possession  of  4,500  /.  a  year  which  he  got  from  his  father,  and  hif 
ing  900  /.  of  his  father's  money  in  his  pocket ;  it  is  not  my  busoMi 
to  say  what,  under  ordinary  feelings,  it  would  have  been  a  natiiil 
and  a  fair  and  a  just  thing  to  do ;  but  I  do  not  think  it  would  hiff 
been  extraordinary  generosity  if  Dudley  had  said  to  his  father,  "I 
know  how  you  are  situated ;  I  know  you  have  not  money  to  undertaki 
this  matter,  and  I  will  at  my  own  expense  undertake  it  for  you;  JM 
lending  me  your  name."     If  he  had  done  so,  no  person  derivingfioi 
him  could  have  complained  that  he  had  wantonly  thrown,  awaj  Ml 
property  ;  or  even  if  he  had  said,  '*  I  will  be  at  the  expense  inlhii 
case,  and  when  we  get  possession  of  the  estate,  it  shall  pay."   N* 
one  could  complain  of  that.     But  he  asks  the  estate  itself  as  a  it« 
ward  for  securing  it.     Funds  in  the  lunacy  were  ample,  more  dm 
20,000/.,  and  the  risk  was  only  as  to  such  portion  of  the  ooitiit 
might  not  be  allowed  against  the  estate. 

It  is  to  be  observed  that  Robert  Persse  was  not  the  moving  pM^ 
in  this  transaction ;  Dudley  had  the  money,  and  had  equal  mUm^ 
in  proving  the  lunacy  with  Robert ;  and  it  is  plain  that  he  and  lb 
O*  Connor  induced  Robert  to  embark  in  the  matter,  though  <klf 
would  make  him  appear  the  principal  party.  Mr.  O'GoiMir 
informed  himself  of  the  lunatic's  situation,  and  if  he  had  then  nil 
to  Robert  Persse^  *'  Communicate  with  your  solicitor,"  whichliBtfl 
now  remark  he  did  not,  though  it  is  so.  alleged  : — ^I  say  that  I  iMk 
upon  the  attempts  to  substantiate  the  allegation  that  Mr.  .O^CcMf 
was  the  solicitor  of  both  Robert  and  Dudley ,  to  be  a  miserable  M* 
ure: — if  he  had  said  *'  Consult  with  your  relations,"  all  miglitk 
well ;  but  Mr.  O* Connor  took  upon  himself  the  management  of  thi 
entire  affair.  He  put  Robert  in  communication  with  Dudley,  ^  * 
between  them  they  persuaded  him  to  undertake  the  aflHeur  ill  tkl 
terms  I  have  stated.  I'he  communication  was  made  in  the  btiv 
end  of  November  1827,  and  from  the  latter  end  of  November  to  ^ 
3d  of  December  we  have  no  information  of  what  passed,  or  of  uT 
communication  having  taken  place  between  Robert  and  hisnnft' 
business. 

At  this  stage  I  beg  to  say  that  so  far  as  the  answer  throws  diif^ 
ragement  upon  certain  high  names,  I  must  express  my  opinioa  A^ 
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the  same  be  dismissed  with  costs,  and  that  the  remain- 
der of  the  bill  be  dismissed  without  costs  ;  and  as  to 

I  consider  it  entirely  unwarrantable  ;  their  high  character  and 
important  duties  place  them  above  suspicion  in  this  affair ;  and  I 
would  have  it  distinctly  understood  that  in  any  observations  I  may 
think  it  necessary  to  make  upon  the  conduct  of  Dudley  Persse  or 
O^ Connor,  I  mean  my  remarks  to  apply  to  thefnselves,  and  not  in 
any  manner  to  Lord  GuUlamore  or  any  member  of  his  family.  Mr. 
0*Connor,  who,  it  is  alleged,  was  the  confidential  ag^nt  of  Robert 
Persse,  takes  upon  himself  the  entire  management  of  the  affair,  and 
without  the  necessary  legal  assistance  upon  the  part  of  Robert  pro- 
motes the  advantage  of  his  client  Dudley ;  and  his  conduct  therefore 
necessarily  calls  for  remark.  It  is  stated  that  it  was  at  the  desire  of 
Robert  that  Dudley  consented  to  undertake  the  business  :  now  it  was 
by  Dudley  and  Mr.  O* Connor  that  Robert  was  called  into  activity  at 
all.  I  ask,  under  such  circumstances  ought  Mr.  O'Connor  to  have 
undertaken  the  office  of  solicitor  for  both  parties ;  and  if  he  did,  was 
there  ever  a  case  calling  more  imperatively  for  full  communication 
between  the  parties,  and,  above  all,  for  a  full  and  well-defined  consi- 
deration to  be  paid  to  the  party  parting  with  the  estate  ?  What  was 
the  consideration  to  be  given  for  the  fee- simple  estate  of  2,000/. 
per  annum  ?  Why,  the  consideration  for  this  valuable  estate  was 
the  costs  which  might  be  incurred  in  preventing  its  alienation  from 
the  family  of  both.  I  have  in  my  hand  what  is  called  **  Instructions 
for  the  deed/'  and  I  must  say  1  know  of  no  instance  of  so  important 
an  instrument  being  based  upon  such  a  document.  This  is  a  docu- 
ment which  it  is  difficult  to  interpret ;  there  are  parts  of  it  which  it 
would  appear  were  first  written,  and  yet  which  really  were  not 
written  first. — [His  Lordship  read  passages  from  the  instructions.]— 
By  whom  all  thb  was  written  we  have  no  explanation,  or  evidence 
of  an  explanation  on  the  point  being  given  to  Robert.  Then  fol- 
lows in  different  handwriting,  **  I  have  not  made  Robert  Persse's 
estate  for  life,**  &c.  **  J.  B.  Af."  Who  */.  B.  M,  is  does  not  appear, 
but  I  am  told  it  is  Mr.  Miller ;  neither  does  it  appear  on  what  autho- 
rity he  is  found  preparing  this  deed  of  conveyance.  Does  it  appear 
that  Robert  knew  that  Mr."  Miller  was  employed  ?  This  undefined 
mode  of  proceeding  would  not  be  permitted  in  the  commonest 
matter.  On  the  other  side  of  this  paper  we  have  what  appears  to 
be  a  true  statement  of  the  situation  of  Parsons  Persse. — [His  Lord- 
ship read  a  further  extract  from  the  instructions.] — Then  follows  a 
part  which  was  afterwards  scraped  out :  it  commences,  *'  The  agent 
of  the  Messrs.  Persses  cannot  more  particularly  state  ;**  and  by  this 
part  of  the  instructions  it  would  be  made  to  appear  that  one  man  was 
acting  as  agent  for  both  Robert  and  Dudley  ;  and  we  must  also  ob- 
serve in  this  part,  which  has  been  struck  out,  that  there  was  to  be  an 
exemption  from  impeachment  of  waste,  and  a  leasing  power,  pre- 
served to  Robert.  By  whom  this  was  struck  out  we  are  not  told. 
Did  Robert  know  anything  of  so  important  a  question  as  to  whether 
hewas  or  not  to  possess  that  which  would  give  the  chief  value  to 
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the  draft  deed  laid  before  Mr.  O' Grady ^  the  draft 
deed  laid  before  Mr.  Blackbumey  and  draft  instruc- 

his  liferestate  ?  We  are  not  told  that  he  did.  There  is  no  evidence 
of  this  draft  ever  having  been  submitted  to  Robert  Persse,  nor  are 
we  shown  that  the  instructions  were  submitted  to  counsel  employed 
for  him  with  his  knowledge  or  consent. 

How  ought  the  parties  to  have  acted  in  such  a  case  as  this  ?  It 
does  not  appear  that  Robert  is  e?er  informed  that  counsel  is  to  be 
employed  on  his  part  or  on  the  part  of  Dudley.  Was  he  informed 
that  Mr.  Blackbume  was  to  be  his  counsel  ?  It  seems  to  me  very 
extraordinary  that  Mr.  O'Connor  felt  no  delicacy  in  acting  for  both 
parties  in  this  peculiar  case.  Separate  counsel  is  thought  necessary, 
and  why  not  separate  solicitors  quite  as  needful  ?  If  ever  there 
was  a  case  in  which  a  person  should  hesitate  in  taking  on  himself 
the  duties  of  solicitor  for  both  father  and  son,  it  was  this  case  ;  or  if 
he  did  undertake  them,  he  should  at  each  step  of  the  proceedings 
guard  himself  from  suspicion  by  a  strict  intelligence  and  frequent 
communication  between  the  parties,  and  bv  preserving  all  the  docu- 
ments and  evidence  connected  with  the  affair. 

The  next  thing  I  have  to  remark  upon  is  the  draft  sent  to  Mr. 
Waller  0' Grady,  In  this  draft  there  are  some  parts  underlined 
which  deserve  particular  attention.  The  first  portion  we  find  so 
marked  is  this :  *'  From  desire  to  continue  the  estate  of  Castleboy 
and  Roxborough  united."  Robert y  we  are  told,  said  this  or  expressed 
a  desire  to  this  effect  in  casual  conversation ;  but  that  is  not  a  matter 
upon  which  to  ground  a  conveyance.  It  goes  on,  **  and  also  for 
consideration  of  expenditure  of  money,"  which  is  struck  out,  and 
when  thi3  striking-out  took  place  is  left  to  conjecture.  On  the  3d 
pag^  is  another  underlineation  of  the  following  words :  '*  for  and* 
dttxiDg  the  term  of  the  natural  life."  Then  comes,  **  in  as  full  and 
ample  a  manner  as  said  lands,"  also  underlined.  Then  follows  in 
the  handwriting  of  Mr.  Waller  O* Grady ^  **  and  whereas  the  said 
Robert  Parsons  Persse  is  in  a  state  of  mental  and  bodily  disease.*' 
Would  it  not  be  a  fairer  recital  to  have  said,  '*  Whereaa  the  said 
Dudley  and  Robert  undertake  this  affair,  but  it  b  all  thrown  upon 
Rohertj  though  in  truth  he  has  least  to  do  in  the  matter  ?  "  It  goes 
on  to  say  that  the  said  Dudley  ^  at  the  desire  and  request  of  the  Baid 
Robert^  undertook  this  matter.  Now  is  that  a  true  recital,  when 
the  case  was  undertaken  at  the  request  of  Dudley j  on  the  suggestion 
of  his  solicitor  ?  I  must  remark,  however,  that  it  was  fairly  intro- 
duced by  the  counsel  of  Dudley  according  to  the  instructions  he 
received,  but  we  have  no  proof  that  it  was  done  with  the  concur- 
rence or  knowledge  of,  Robert  Persse. 

The  next  thing  to  be  observed  with  respect  to  this  draft  of  the 
deed,  is  some  writing  which  appears  to  have  been  put  in  after  it 
came  from  counsel.  There  is,  in  the  fold,  ''  guare  leasing  power, 
quare  impeachment  of  waste."  It  is  quite  clear  that  these  queeriea 
were  not  put  in  at  the  time  it  was  sent  to  Mr.  O'Grady ;  for  if  so 
he  would  have  consulted  the  parties  on  those  points,  and  questioned 
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tions  marked  No.  2,  respectively  produced  at  the       i840. 
hearing,  his  Lordship  ordered  that  the  same  be  depo- 

Robert  whether  he  ^as  willing  to  omit  so  important  a  clause  as  that 
entitling  him  to  grant  leases  and  preserving  him  from  impeachment 
of  waste.  But  the  deed  was  perfected  without  giving  him  any 
leasing  power,  or  other  power,  on  which  so  greatly  depended  the 
value  of  his  estate.  So  much  for  the  case  that  was  laid  hefore 
Dudley's  counsel. 

There  also  appears  to  have  heen  a  case  laid  hefore  Mr.  Blacks 
bume  for  Robert,  This  draft  was  sent  to  Mr.  Blackbume^  and 
he  of  course  considered  that  it  was  sent  by  Robert* a  desire.  I 
omitted,  about  the  signature  of  Mr.  Miller  to  a  part  of  the  in« 
structions,  to  observe,  that  at  the  conclusion  of  what  he  has  written 
he  says,  *^  I  have  not  made  Robert  Persse  an  estate  free  from  im« 
peachment  for  waste,  or  given  hlra  a  leasing  power,  not  being  so 
instructed."  He  here  y^ry  properly  suggests,  that  if  he  had  reo 
ceived  instructions  for  granting  these  powers  to  the  person  who  was 
parting  with  the  estate,  he  should  have  done  so.  It  appears  that 
these  powers  were  advisedly  left  out ;  Mr.  Miller  seems  to  have  an 
impression  that  it  would  be  but  fair,  and  the  usual  coarse,  to  make 
Robert' B  estate  as  valuable  as  an  estate  for  life  could  be.  Some  por» 
tions  of  the  draft  laid  before  Mr.  Blackbume  are  highly  material ; 
it  was  read  and  revised  by  him  as  counsel  for  Robert^  and  we  £nd 
it  came  out  of  his  hands  giving  his  client  the  power  to  make  leases* 
I  find  on  the  margin  of  the  deed  that  was  before  Robert  Persse*B 
counsel,  the  following  words :  *'  As  the  object  is  to  connect  the 
estate,  it  is  not  intended  to  give  either  party  a  leasing  power."  On 
what  grounds  is  this  assertion  made,  or  by  what  authority  is  it  sup* 
ported?  It  is  in  the  handwriting  of  Mr.  Waller  O* Grady,  who, 
as  counsel  for  Dudley  Persse,  acted  very  properly  in  the  matter ; 
but,  was  it  done  by  the  authority  or  with  the  privity  of  Robert? 
When  this  question  was  mooted,  Mr.  O'Connor  should,  if  he  had 
acted  fairly,  have  gone  to  Robert  -  wad  said,  **  Do  you  wish  to  be 
made  dispunishable  for  waste,  and  possessed  of  a  leasing  power  ?'' 
yet,  instead  of  that,  he  sends  a  case  to  counsel  for  Robert  without 
saying  one  word  about  it  to  him ;  and  when  the  counsel  introduces 
a  clause  securing  to  his  client  his  just  rights,  he  strikes  it  out,  and 
the  counsel  for  Dudley  is  instructed  to  append  this  note  to  the 
draft  as  an  extenuation  or  cause  for  the  ombsion  of  the  power  to 
which  Robert  was  fairly  entitled.  I  dare  say  Waller  O' Grady 
thought  that  it  was  done  with  the  consent  of  Robert,  and  if  that 
had  been  the  case  it  would  have  been  all  right. 

This  mistake  or  this  fraud,  it  might  be  supposed,  would,  between 
such  parties,  have  been  redressed,  or  at  least  no  advantage  taken 
of  it.  But  is  it  so?  Dudley,  in  the  strength  of  it,  files  a  bill 
against  his  father  on  the  plea  of  some  timber  being  cut  down,  which 
it  appears  is  the  most  valuable  part  of  the  property  on  the  estate. 
Dudley  attempts  to  avail  himself  of  a  fraud  committed  on  llobert*» 
counsel  and  himself.     If  this  was  a  bill  filed  by  Robert  to  get 
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relief  from  an  agreement  in  which  he  had  been  deprived  of  the 
most  valuable  attribute  of  the  life  estate  covenanted  for,  could  I 
refuse  his  prayer  ?  I  will  not  say  that  there  is  no  case  bearing  in 
favour  of  the  plaintiff  in  this  matter,  b\it  certainly  there  was  none 
cited ;  and  I  am  sure  that  in  such  a  matter,  where  the  consideration 
was  so  inadequate,  it  should  be  fully  proved  that  the  most  ample 
communication  took  place,  and  that  sill  the  rights  of  the  person 
transferring  the  final  interest  in  the  expectancy  were  fairly  secured. 

I  am  told  this  is  a  family  transaction,  and  receives  a  different 
complexion  from  the  connexion  of  the  parties  in  the  case ;  but  I 
cannot  see  that  any  difference  exists  in  it  from  any  other  case,  ex- 
cept that  it  is  more  unnatural  for  a  son  to  force  upon  his  father  the 
execution  of  such  a  harsh  and  fraudulent  contract.  I  cannot  forget 
that  his  father  has  bountifully  g^ven  him  by  far  the  larger  portion 
of  his  property,  and  that  he  now  seeks  to  strip  him  of  the  re- 
mainder :  such  ungenerous  avarice  must,  to  his  kind  father's  heart, 
be  sharper  than  a  serpent's  tooth. 

There  is  another  point  which  might  be  taken  into  consideration 
in  thb  case  :  the  conveyance  made  by  RobertM)  his  second  son  in 
1830.  It  is  a  conveyance  for  good  and  valuable  security :  his  children 
were  very  inadequately  provided  for,  so  large  a  portion  being  given 
to  Dudley,  and  to  make  some  provisions  for  others  he  makes  a  con- 
veyance to  his  younger  son  for  the  sum  of  16,000/.  I  would  hesi- 
tate to  say  the  time  of  the  payment  of  the  money  b  material  to  the 
title  in  the  case,  but  I  am  not  called  upon  to  decide  that.  The  other 
objection  is  on  a  more  specific  ground ;  but  if  the  conveyance  to 
Dudley  is  a  fraudulent  one,  it  cannot  affect  the  person  seised  of 
the  estate,  and  a  fortiori  not  the  purchaser  from  him.  If  it  had 
been  meant  to  act  fairly  by  Robert  in  this  case,  he  should  have  had 
the  draft  of  the  deeds  submitted  to  him,  and  time  given  him  to  con- 
sider and  consult ;  but  not  only  was  not  this  the  case,  but  from  the 
time  that  the  thing  called  '^  instructions"  was  prepared,  until  the 
parties  were  assembled  to  ratify  the  deed,  no  communication  appears 
to  have  taken  place.  No  doubt  this  deed  was  read  then,  but  that 
was  no  proper  or  sufiicient  time  to  judge  of  it. 

I  can  collect  from  the  whole  of  this  matter  that  Robert  was  under 
an  impression  that  he  had  not  parted  altogether  with  his  control  over 
the  estate.  If  he  thought  so,  why  hand  over  the  deed  to  Lord 
Guillamore  ?  though  indeed  I  think,  at  all  events,  that  he  would 
have  been  more  prudent  to  have  made  himself  the  trustee  of  it.  It 
should  not  have  been  forgotten  that  after  the  deed  was  handed  over 
to  Lord  GuUlamorCj  it  was  sent  for  and  desired  to  be  g^ven  back.  I 
am  sure  it  could  not  be  got  when  required :  however,  it  was  then  the 
duty  of  Mr.  O'Connor  to  put  Robert  in  possession  of  a  copy  of  the 
deed  ;  he  did  not  do  so,  and  Robert*B  counsel  did  not  see  the  deed 
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Mr.  Pemberton  and  Sir  WUliam  Folktt  (Mr.  O.  i84o. 
Richards  was  with  them),  for  the  Appellants  : — ^The  pmssE 
decree  cannot  be  sustained  on  the  grounds  on  which  ^  *'• 
Lord  Plunket  s  judgment  is  founded ;  if  it  can  be 
sustained  at  all,  it  must  certainly  be  on  some  other 
grounds  than  those  put  in  issue  by  the  parties;  and  the 
House  will  have  to  deal  with  this  case  as  their  Lord- 
ships dealt  with  that  of  Attwood  v.  Small  (c).  The 
answers  of  the  Respondents  are  contradicted  repeat- 
edly by  the  evidence ;  their  own  witnesses  admit  the 
allegations  of  the  bill.  Lord  Plunket  was  of  opinion 
that  the  father  was  defrauded  by  the  son,  and  his 
Lordship  dismissed  the  bill,  without  costs,  saying  there 
was  no  imputation  on  Lord  Guillamore  or  any  of  his 
family.  The  judgment  was  inconsistent;  for  if  the 
bill  was  properly  dismissed  on  the  ground  of  fraud 
in  obtaining  the  deed,  none  of  the  parties  concerned 
in  obtaining  it  was  exempt  from  blame,  and  in  that 
view  the  case  was  a  case  for  costs.  It  was  distinctly 
proved  by  two  witnesses  that  the  Respondent's  chief 
object  in  executing  the  deed  was  to  re-unite  the  two 
estates,  and  preserve  them  together  in  his  family. 
I'he  evidence  not  only  proved  the  case  of  the  Appel- 
lants, but  disproved  the  defence. 

It  was  clear  on  the  face  of  the  indenture  of  the  8th, 
o{  December  I  S27f  without  going  through  the  volu- 
minous evidence  in  the  cause,  that  the  covenant  con- 
tained in  that  deed  was  entered  into  by  the  Respon- 
dent for  good  and  valuable  consideration.     But  even 

or  a  draft  of  it  until  the  hearing  of  the  case.  *  Under  these  circum- 
stances I  do  not  feel  at  liberty  to  give  my  judgment  to  enforce  the 
contract.  As  to  the  costs  of  the  proceedings^  I  think  that  the 
answers  put  in  by  the  defendants  have  not  explained  sufficient 
grounds  of  defence  to  entitle  them  to  costs.  That  part  of  the  bill, 
however,  referring  to  impeachment  from  waste  it  is  my  duty  to  di8<» 
misSy  with  costs, 
(c)  Ante,  Vol.  VI.  p.  232. 

VOL.  VII.  X 
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1840.       if  no  consideration  had  been  given,  the  indenture, 
PcRisE      being  a  family  arrangement,  ought  to  be  carried  into 

effect ;   Tweddell  v.  Tweddell  (rf),  Neale  v.  NecUe  (e) 

and  the  cases  cited  in  the  latter  case. 

Mr.  Knight  Bruce  and  Mr.  Jacob  (Mr.  Lowndes 
was  with  them),  for  the  Respondents: — ^There  is  no 
contradiction  between  the  case  made  by  the  Respon- 
dents and  the  evidence  for  them.  The  deed  was 
purely  voluntary,  and  unfairly  obtained  by  the  sup- 
pression of  facts,  and  under  circumstances  rendering 
it  unfit  to  be  acted  upon  by  a  Court  of  Equity.  The 
Appellant  and  his  advisers  knew  very  well  that  the 
expenses  of  prosecuting  the  commission  of  lunacy 
would  be  paid  out  of  the  lunatic's  ample  property. 
If  they  had  a  doubt  of  his  insanity,  they  were  guilty 
of  a  conspiracy  in  suing  out  a  commission  against 
him.  But  as  it  was  quite  notorious  at  the  time  that 
Parsons  Persse  was  a  person  of  unsound  mind,  any 
solicitor  in  Dublin  would  be  glad  to  prosecute  the 
commission  at  his  own  risk ;  there  was  no  risk  in  fact- 
Besides,  the  solicitor  had  the  security  of  the  Respon- 
dent's property  for  his  costs,  as  the  commission  was  in 
his  name ;  so  that  no  consideration  whatsoever  passed 
from  the  Appellant  for  this  valuable  estate.  The  de- 
cree left  the  Appellants  at  liberty  to  proceed  at  law 
on  the  covenant. 

It  was  absurd  to  call  this  a  family  arrangement ;  it 

was  never  put  on  that  ground  in  the  Court  below.   The 

cases  referred  to  had  no  application  to  this ;  but  Lord 

J2/don*Q  observations  in  Gordon  v.  Gordon  (f)  were 

in  point,  and  also  the  cases  of  Mortlock  v.  JBuller  (y), 

Cadman  v.  Horner  (A),  and  Clermont  v.  Tasburgh  (i). 

[Several  points  made  in  the  arguments  on  both  sides 
and  omitted  here,  are  noticed  in  the  judgment.] 

(d)  Turn.  &  R.  1 .     (/)  3  Swans.  467-473.     Ih)  1 8  Ves.  1 0. 

(0  1  Keen,  672.     {g)  10  Ves.  292.  (i)  1  Jac  &  W.  112. 
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P£R88E. 

Feb.  20. 


The  Lord  Chancellor: — I  do  not  feel  that  I  can  at  is^o. 
present  call  upon  your  Lordships  to  come  to  a  final  perssb 
conclusion  upon  this  cause.  It  is  a  matter  of  great 
importance  to  the  family,  and  involves  questions  of 
general  importance  as  affecting  proceedings  in  Courts 
of  Equity :  but  there  is  one  circumstance,  as  to  which 
the  noble  Lords  who  are  present,  and  myself,  entirely 
concur,  namely,  that  it  is  impossible  for  us  to  affirm 
the  decree.  We  find  that  the  issue,  which  is  raised 
upon  the  pleadings,  is  proved  on  the  part  of  the 
plaintiff  (the  Appellant),  and  disproved  on  the  part  of 
the  defendant  (the  Respondent).  The  defendant  has 
thought  proper  to  tender  a  false  defence ;  he  has  put 
his  case  upon  that  which  is  disproved  by  all  the  evi* 
dence  in  the  cause.  There  can  be  no  doubt  that  he 
must  have  been  aware,  when  he  executed  the  deed  in 
question,  and  when  he  put  in  his  answer,  that  that 
deed  was  not  merely  in  respect  of  the  prosecution  of 
the  commission  of  lunacy,  but  that  it  was  a  settlement 
of  the  estate,  in  some  way  at  least,  upon  his  eldest 
son.  He  has,  however,  thought  proper  to  take  issue 
with  the  plaintiff  upon  tliat  fact;  and  the  plaintiff, 
therefore,  in  preparing  for  the  hearing  of  this  cause, 
had  only  to  prove  his  own  case,  and  to  repel  the  case 
made  by  the  defendant,  which  I  believe  we  are  all 
of  opinion  he  has  completely  succeeded  in  doing.  It 
is  true  there  are  circumstances  appearing  upon  the 
evidence,  which  the  plaintiff  has  gone  into  for  the 
purpose  of  proving  the  issue  stated  in  the  pleadings 
and  no  other,  which  may  be  said  to  call  for  expla- 
nation, but  the  plaintiff  has  had  no  opportunity  of 
entering  into  that  explanation.  It  was  not  necessary 
for  him  to  go  into  it,  because  upon  that  subject  there 
was  no  issue  tendered  by  the  defendant ;  it  is  in  no 
part  of  his  case  stated  that,  although  it  is  true  he 
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i8io.  intended  to  make  a  settlement  of  this  estate  upon  his 
son,  with  certain  powers  reserved  to  himself,  there 
was,  either  by  fraud  or  by  negligence,  an  omission  of 
those  provisions  which  would  have  been  for  his  bene- 
fit. There  is  no  allusion  to  such  a  state  of  facts  in  the 
answer  of  the  defendant  in  this  cause.  It  was  not 
only,  therefore,  not  necessary,  but  it  would  have  been 
superfluous  for  the  plaintifi'to  have  gone  into  evidence 
to  disprove  that  which  was  not  affirmed.  At  the  same 
time  there  are  circumstances  which  may,  if  inves- 
tigated, show  that  the  defendant  has  a  case  by  which 
he  might  be  enabled  to  resist  a  part  of  that,  at  least, 
which  is  asked  for  the  plaintiff.  I  confess  I  have 
very  great  difficulty  in  permitting  th^  defendant, 
after  all  that  has  occurred, — after  a  statement  of  a 
false  issue  in  a  contest  with  his  antagonist, — to  have 
an  opportunity  of  going  into  the  proof  of  another 
case.  I  think  it  is  extremely  dangerous  in  principle, 
that  it  would  be  very  likely  to  lead  to  improper  means 
of  meeting  a  claim,  and  also  would  incur  some  danger 
of  very  great  difficulty  being  felt  in  coming  to  a  satis- 
factory conclusion  upon  any  inquiry  which  might  be 
directed  for  that  purpose.  The  only  doubt,  however, 
which  I  have,  and  I  believe  I  may  say,  which  my 
noble  and  learned  friend  now  present  entertains  upon 
this  subject  is,  whether  there  ought  to  be  some  mode 
directed  by  which  those  circumstances  which  the 
plaintiff  has  had  no  opportunity  upon  the  record, 
as  the  defendant  tendered  the  issues  to  him,  of  ex- 
plaining, should  be  the  subject  of  further  inves- 
tigation. For  that  purpose  it  is  necessary  that  we 
should  take  time  to  look  into  the  proceedings;  and 
in  order  to  that,  I  would  propose  to  your  Lordships 
that  the  further  consideration  of  this  case  be  ad- 
journed. 
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Lord  Wynford: — I  entirely  concur  with  my  noble  1840. 
and  learned  friend,  that  the  issue  which  has  been 
tendered  by  the  Respondent,  and  which  is  that  which 
therefore  ought  to  be  met  by  the  Appellant,  has  been 
proved  clearly  on  the  part  of  the  Appellant,  and  dis- 
proved as  far  as  regards  the  Respondent.  But  still 
I  cannot  but  think  that  there  are  many  circumstances 
in  this  case  which  are  not  met ;  probably  it  may  be 
from  the  fault  of  the  Respondent  that  they  were  not 
properly  brought  before  the  Court,  but  it  appears  to 
me  that  your  Lordships  cannot  give  a  perfectly  satis- 
factory judgment  unless  you  can  find  out  some  mode 
by  which  those  circumstances  may  be  further  inves- 
tigated. I  quite  agree  with  my  noble  and  learned 
friend  that  it  is  an  extremely  dangerous  thing,  where 
a  cause  has  been  tried  upon  one  point,  to  open  it  after- 
wards to  the  parties  to  inquire  into  other  matters; 
but  I  think  the  danger  may  be  avoided  in  this  case  if 
the  objections  which  occur  to  me  should,  on  further 
consideration,  appear  to  be  made  out  by  the  evidence 
on  the  part  of  the  plaintiflP.  I  think  it  will  be  very 
dangerous  now  to  let  the  defendant  go  into  fresh  evi- 
dence; but  if  it  appears  on  the  evidence  given  on  the 
part  of  the  defendant,  that  a  judgment  in  favour  of  the 
plaintiflP  ought  to  have  been  given,  or  at  least  one  less 
favourable  to  the  defendant,  it  appears  to  me  that 
there  may  in  such  case  be  a  further  investigation ; 
what  the  mode  of  that  investigation  should  be,  I  do 
not  know.  It  occurred  to  me  at  one  time,  and  it 
struck  my  noble  and  learned  friend,  that  it  might  be 
sent  to  an  issue;  but  the  matter  is  oi  such  an  extended 
nature  that  it  is  impossible  the  facts  on  which  infor- 
mation is  desirable  can  be  satisfactorily  ascertained 
by  an  issue.  I  am  not  familiar  enough  with  the 
practice  of  the  Court  of  Chancery  to  know  what  other 
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1840.  mode  there  may  be  by  which  this  matter  may  be 
investigated;  but  I  agree  with  my  noble  and  learned 
friend  that  it  is  highly  proper,  in  a  case  of  so  much 
importance,  and  where  I  feel  bound  to  say  that  I 
cannot  quite  approve  of  the  conduct  of  any  of  the 
parties  to  these  transactions,  that  some  delay  should 
take  place  for  the  purpose  of  considering  whether 
any  mode  can  be  discovered  by  which  the  facts  may 
be  more  clearly  ascertained. 


Majf  4.  While  the  appeal  was  standing  for  final  judgment, 

the  two  Respondents  presented  a  petition  to  the  House 
stating  the  proceedings  in  the  cause,  and  that  the 
instructions  for,  and  drafts  of  the  deed,  which  the 
petitioners  had  not  previously  seen,  were  produced  at 
the  hearing,  and  the  Lord  Chancellor's  judgment  was 
partly  founded  on  matters  appearing  in  the  instruc- 
tions and  draft,  and  on  evidence  referring  to  them, 
given  on  the  part  of  the  Appellants.  The  petitioners 
ofiered  with  the  leave  of  the  House  to  file  a  bill  against 
the  Appellants,  to  set  aside  the  deed  of  December 
1827,  whereby  the  fullest  investigation  could  be  had 
into  the  circumstances.  This  petition  was  referred 
to  the  Appeal  Committee. 


^ 


May  7,  The  Lord  Chancellor  : — ^The  object  of  this  suit  was 

to  carry  into  efiect  an  arrangement  between  the  plain- 
tiff, Dvdley  Persse,  and  his  father  the  defendant 
Robert  Persse,  respecting  a  landed  estate  of  consider- 
able value,  which  belonged  to  Robert  Parsons  Persse^ 
a  lunatic,  to  whom  R.  Persse  was  heir  at  law.  By  a 
previous  arrangement  of  1823,  Robert,  who  was  tenant 
for  life  of  the  family  estates  called  Roxborough,  with 
remainder  to  his  son  Dtidieyf  in  tail,  had  conveyed 
his  life-estate  to  Dudley,    in    consideration   of  an 
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annuity  of  800/.  for  his  own  life,  and  payment  of  i840. 
debts  which  are  stated  to  have  been  equal  to  17,500/.,  Pekisb 
and  a  charge  upon  the  estate  of  6,000/.  for  Robertas 
younger  children.  The  estate  is  represented  to  have 
produced  about  4,600/.  a-year,  and  the  age  of  the 
father  in  1823  is  stated  to  have  been  about  sixty- 
one.  Much  has  been  said  as  to  this  transaction,  but 
the  propriety  of  it  is  not  in  question  in  this  cause :  its 
validity  has  never  been  impeached,  and  the  provi- 
sions of  it  are  very  material  for  the  purpose  of  show- 
ing the  relative  situation  of  the  parties  in  the  year 
1827.  Before  that  time,  that  is  in  1826,  Dudl^ 
married  Miss  O'Gradtfj  and  by  the  settlement  upon 
that  marriage,  this  Roxhorougk  estate  was  so  settled 
that  Dudley  took  only  a  life-estate,  with  remainder  to 
his  eldest  son  in  tail,  and  provision  was  made  for  the 
wife  and  the  younger  children. 

Such  was  the  state  of  the  family  property  in  1827, 
at  which  time  apprehensions  were  suggested  that 
unfair  means  might  be  resorted  to  by  others  to  deprive 
the  family  of  the  succession  to  the  estates  of  Parsons 
PerssBj  then  supposed  to  be  a  lunatic,  which  were 
called  the  Castleboy  estates.  The  lunatic  was  at  that 
time  about  forty ;  Robert  Persse^  his  heir  presumptive, 
was  sixty-five,  and  Dudley  a  younger  man  than  the 
lunatic.  It  is  therefore  obvious  that  Dudley's  ex- 
pectancy of  succeeding  as  heir  was  much  more  valu- 
able than  his  father's;  and  if  he  had  so  succeeded  he 
would  have  had  the  estates  in  fee.  From  expressions 
proved  to  have  been  used  by  the  father,  it  appears  that 
the  Roxborough  and  the  Co^t/e&oy  estates  had  formerly 
been  united  in  his  family,  and  that  he  was  anxious 
that  they  should  be  reunited ;  but  to  effect  that  pur* 
pose  it  might  be  expedient  that  Dudley  should  not 
have  the  power  of  disposing  of  the  Castleboy  estate 

X  4 


310  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.  any  more  than  he  had  of  the  Roxhorough  estate. 
The  coui*se  recommended  to  secure  the  Castldfoy 
estate  was  to  sue  out  a  commission  of  lunacy  i^ainst 
Parsons  Persse^  the  expense  of  which,  though  to  be 
paid  out  of  the  estate  if  the  lunacy  were  established, 
required  an  immediate  advance  of  money,  which 
would  fall  on  the  party  suing  out  the  commission  if 
the  lunacy  should  not  be  established.  Robert  Persse^ 
the  father,  had  been  a  bankrupt,  and  had  no  com- 
mand of  money.  Under  these  circumstances  the 
deed  of  covenant  in  question  in  this  cause,  dated  the 
8th  of  December  1827,  was  executed,  the  effect  of 
which  was  that  Dudley^  the  son,  was  to  undertake  the 
prosecution  of  the  commission  in  the  name  of  his 
father,  and  the  Castleboy  estate,  if  it  should  descend 
to  the  father  on  the  death  of  the  lunatic,  was  to  be 
settled  so  as  to  give  to  the  father  an  estate  for  life, 
and  subject  thereto  upon  the  same  trusts  and  pur- 
poses as  the  Roxborough  estate  stood  settled.  ^  The 
commission  was  sued  out,  and  the  lunacy  was  esta- 
blished.  The  lunatic  died  in  October  1829,  and  a 
will  having  been  set  up,  an  ejectment  was  brought  by 
the  person  claiming  under  it,  but  upon  a  trial  tbe 
jury  found  a  verdict  against  his  claim.  The  title  of 
the  heir  being  thus  established,  the  present  bill  was^ 
filed  to  carry  into  effect  the  provisions  of  the  deed  of 
the  8th  o{  December  1827. 

With  reference  to  the  grounds  upon  which  the 
prayer  of  that  bill  was  refused  by  the  Court  of  Chan- 
cery in  Ireland^  and  upon  which  the  decree  has  been 
supported  at  the  bar  of  this  House,  it  is  of  the  utmost 
importance  to  consider  the  defence  set  up  by  the 
answer.  That  defence  consisted  simply  in  stating  that 
the  deed  had  been  obtained  by  misrepresentation 
and  fraud,  not  of  advantage  taken  of  the 
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circumstances  of  the  defendant,  or  of  his  want  of  legal  1 84o. 
assistance  in  stipulating  terms  for  his  own  advantage,  ^p^^sb 
but  by  a  fraudulent  misrepresentation  of  the  purport  . ». 
and  object  of  the  deed  ;  the  defendant  deliberately 
swearing  in  his  answer  that  he  never  intended  to  give 
up  his  expectancy  of  succeeding  as  heir  to  the  luna- 
tic, or  in  any  manner  to  agree  to  settle  his  estate, 
but  that  the  extent  of  his  intention  was  to  charge  the 
expenses  of  prosecuting  the  commission  upon  the 
estate  ;  and  that  be  was  told  and  believed  that  such 
was  the  only  object. and  purport  of  it.  That  this 
defence  is  false  in  every  part  is  proved  beyond  the 
possibility  of  doubt ;  the  judgment  of  the  Court  below 
assumes  that  it  is  so  ;  the  instructions  for  the  deed  of 
December  1827,  if  known  to  the  father,  disprove 
it ;  and  four  witnesses,  O' Connor ^  Nolan,  Waller  and 
Richard  O' Grady ,  prove  that  the  draft  deed  was  read 
over  to,  and  a  copy  read  by,  the  father  before  he  exe- 
cuted it;  and  Richard  Adams  proves  subsequent 
recognitions  of  it  by  him.  Lord  Guillamore,  the  late 
Chief  Baron  of  the  Court  of  Exchequer  in  Ireland^ 
'though  not  actually  present  at  the  execution  of  the 
deed,  was  occasionally  in  the  room  when  the  parties 
met  for  that  purpose,  and  he  was  made  the  depository 
of  the  deed  by  Robert  Persse.  If  any  such  fraud  as 
that  sworn  to  in  the  answer  was  committed.  Lord 
GuiUamore  and  his  two  sons  must  have  been  parties  to 
it,  or,  what  is  scarcely  more  credible,  the  author  of  it 
must  have  chosen  to  practise  it  in  their  presence.  It 
is  unnecessary,  however,  to  observe  further  upon  thb 
defence,  as  it  forms  no  part  of  the  judgment  appealed 
from,  and  was  not  relied  upon  at  the  bar  by  the 
counsel  for  the  Respondent. 

But  in  considering  the  grounds  upon  which  the 
judgment  was  founded,  and  upon  which  the  right  of 
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1 840.  the  son  to  the  relief  he  prays  was  denied  at  the  bar, 
^^^^  it  must  not  be  forgotten  that  the  defendant  pleaded 
«..  this  defence  and  no  other,  and  is  therefore  not  at 
liberty  to  set  up  any  other  defence  which  dependi 
upon  matters  of  fact  not  put  in  issue,  and  which  the 
plaintiff,  therefore,  has  had  no  opportunity  of  dispiOF- 
ing  or  of  explaining.  Objections  to  the  relief  prayo^  .^ 
which  rest  upon  the  nature  or  provisions  of  the  deed  ^ 
itself,  or  upon  facts  common  to  both  parties,  are  not 
open  to  this  observation ;  but  assuming  that  thi 
father  was  perfectly  acquainted  with  the  contents  of 
the  deed  before  he  executed  it,  to  permit  him  to  im- 
peach it  upon  matters  of  fact  not  put  in  issue  by  Ina 
would  be  contrary  to  the  established  rules  of  Conili 
of  Equity,  and  inconsistent  with  the  most  obviooi 
principles  of  justice.  Some  of  the  grounds  relied 
upon  on  behalf  of  the  defendant  are  of  a  middle  chi- 
racter,  arising  out  of  facts  put  in  issue,  it  is  tnie^  bat 
for  a  totally  different  purpose :  such  as  the  instroe^ 
tions  and  draft  of  the  deed  proved  by  Mr.  G'Cmmt* 
These  the  plaintiff  put  in  issue  to  disprove  the  defea- 
dant's  statement,  that  he  conceived  the  deed  to  U 
only  a  security  for  the  expenses  of  the  commiesioB; 
but  the  circumstances  under  which  those  instructioift 
were  given  and  those  drafts  prepared  were  not  pat  ia 
issue ;  the  transaction  not  being  impeached  upon  ea^ 
statement  connected  with  that  transaction.  No  op^ 
portunity  therefore  was  afforded  to  the  plaintiff  M 
explain  what  may  now  seem  to  require  explanatioOf  of 
to  prove  additional  facts  where  the  information  m^ 
appear  defective.  I  should,  therefore,  have  thongiik 
that  any  suspicions  arising  from  so  much  of  the 
transaction  as  was  so  proved  in  the  cause,  ought  not 
to  have  led  to  any  conclusion  influencing  the  decinoa 
of  the  case ;  but  as  many  such  circumstances  have 


CASES  IN  THE  HOUSE  OF  LORDS.  818 

been  replied  upon,  it  may  be  expedient  to  examine       i84o. 
how  far  such  suspicions  appear  to  be  well  founded. 

It  was  contended  that  the  son  had  taken  an  impro- 
per advantage  of  the  distressed  situation  of  his  father, 
occasioned  by  the  withholding  his  annuity.  I  do  not 
find  any  proof  of  this,  but,  on  the  contrary,  it  appears 
that  there  was  no  complaint  made,  and  no  ground  of 
complaint  on  that  subject.  The  father  was,  indeed,  in 
circumstances  which  precluded  him  from  incurring 
expenses  or  pecuniary  liabilities,  but  that  can  only  be 
referred  to  his  own  misfortunes ;  and  it  is  to  be  observed 
that  this  part  of  his  case  is  inconsistent  with  another, 
much  relied  upon,  namely,  that  the  undertaking  by 
the  son  to  prosecute  the  commission  was  no  burden 
upon  him,  and  therefore  no  consideration  for  the  deed, 
because  the  property  of  the  lunatic  was  ample  to  pro- 
vide for  the  costs.  If  that  were  so,  how  could  the 
distressed  situation  of  the  lather  prevent  him  from 
prosecuting  those  proceedings  himself?  And  where 
was  the  inability  to  do  so,  which  is  alleged  to  have 
been  taken  advantage  of  by  the  son,  as  a  means  of  de- 
priving the  father  of  that  to  which  he  was  entitled? 

Another  objection  taken  to  the  transaction  was,  that 
the  father  had  no  professional  advice,  Mr.  O'Connor 
being  exclusively  the  solicitor  of  the  son.  I  think  it 
is  proved  that  Mr.  O'Connor  acted  as  solicitor  for  the 
father  as  well  as  the  son,  and  that  he  was  the  person 
whom  the  father  was  so  far  in  the  habit  of  consulting 
as  to  make  him  the  most  natural  person  for  him  to 
employ  upon  the  matter  of  the  lunacy.  The  evidence 
of  James  Blakenejfy  examined  by  the  defendant,  and 
the  letters  of  the  3d  oi  February  1828  and  the  lOth 
of  Aprils  sufficiently  prove  this.  It  is  true  that  he  also 
acted  as  solicitor  for  the  son,  and  was  thereby  placed 
in  the  difficult  and  responsible  situation  of  acting  for 
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two  clients  in  a  matter  to  be  settled  between  them  ; 
but  the  objection,  if  any,  must  be  that  Mr.  O'Connor 
betrayed  the  interest  of  his  client  the  father,  in  favour 
of  his  client  the  son,  and  not  that  the  father  had  not 
professional  assistance.  The  ground  upon  which  it 
was  contended  that  the  solicitor  betrayed  the  interests 
of  his  client  the  father,  rests  upon  the  written  instruc- 
tions and  the  drafts  of  the  deed  which  he  produced 
for  the  purpose  of  proving  the  falsehood  of  the  defence 
set  up  in  the  answer.  The  instructions  were  taken 
down  at  the  meeting  between  the  father  and  the  son ; 
they  certainly  are  very  short,  but  they  embrace  the 
whole  of  the  arrangement  as  afterwards  carried  out ; 
they  provide  that  the  father  should  give  up  his  expect- 
ancy in  the  Castleboy  estate,  except  a  life-interest  for 
himself,  and  that  the  son  should  prosecute  the  com- 
mission. This  appears  to  have  been  all  that  was  at 
that  time  settled.  When  the  solicitor  afterwards  pre- 
pared the  instructions  for  counsel,  and  when  the 
counsel  employed  for  each  of  the  parties  proceeded  to 
prepare  the  draft  of  the  deed,  it  naturally  occurred  to 
them  to  inquire  whether  the  life-estate  of  the  father 
was  to  be  dispunishable  of  waste,  and  whether  he  was 
to  have  a  leasing  power.  The  absence  of  provisions 
for  these  purposes  in  the  deed  is  not  insisted  upon  or 
alluded  to  as  an  objection  in  the  answer ;  no  explana- 
tion therefore  could  be  expected  from  the  plaintiff. 
That  many  opportunities  occurred  of  discussing  this 
and  all  otiier  matters  connected  with  the  proposed 
arrangement,  is  proved  by  Mr.  O'Connor  and  by  Mr. 
Waller  O'Crrady^  in  whose  father's  house  the  defend- 
ant was  staying;  and  that  additional  details  were 
arranged,  after  the  written  instructions  taken  by  Mr. 
O'Connor^  is  proved  by  the  fact,  that  by  the  deed  the 
Castleboy  estates  were  to  be  settled  to  the  same  uses 
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as  the  Roxhorough  estate,  in  which  the  son  had  only  J  840. 
a  life-estate;  whereas  the  instructions  would  have 
given  to  him  the  fee ;  an  alteration  which  it  is  not  to 
be  supposed  the  son  would  have  consented  to,  if  it  had 
not  been  stipulated  for  by  or  on  behalf  of  the  father. 
What  passed  upon  this  subject,  or  relative  to  the  leas- 
ing power,  or  of  the  life-estate  not  being  dispunishable 
for  waste,  is  not  stated,  no  explanation  being  called  for 
by  the  defence  set  up ;  but  as  the  defendant  does  not 
complain  of  the  deed  because  it  does  not  contain  such 
provisions,  why  is  fraud  and  imposition  to  be  assumed 
on  behalf  of  a  party,  who,  with  a  deed  before  him,  as 
stated  in  the  bill,  does  not  suggest  any  such  fraud  or 
imposition,  and  against  a  party  who  has  thus  been 
deprived  of  an  opportunity  of  explaining  the  circum- 
stances which  led  to  the  omission  of  them  ?  Incident- 
ally however,  and  by  accident,  it  is  proved  that  the 
father  expressed  a  desire  that  the  Roxhorough  and 
Castlehoy  estates  should  be  reunited  in  his  family, 
which  tends  to  explain  the  absence  of  a  leasing  power 
for  any  terms  which  could  be  turned  to  profit  by  the 
tenant  for  life ;  and  that,  upon  being  consulted  whe- 
ther he  wished  to  have  a  power  of  making  any  provi- 
sion out  of  the  estate  for  any  of  his  younger  children, 
he  answered  that  he  did  not,  which  explains  the  ab« 
sence  of  a  power  to  cut  timber,  as  it  may  be  assumed 
that  he  would  have  exercised  such  power  for  that 
purpose.  It  appears  to  me,  therefore,  that  there  were 
not  sufiicient  grounds  for  the  suspicion  of  unfair  deal- 
ing, which  have  been  relied  upon,  and  that,  regard 
being  had  to  the  matters  put  in  issue  by  the  pleadings, 
such  suspicion  ought  not  to  have  influenced  the  deci- 
sion of  the  cause. 

It  was,  however,  open  to  the  parties  to  rely  upon 
objections  appearing  upon  the  face  of  the  instrument 
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1840.       upon   which  relief  was  prayed.     These  objections, 

Persse      tJ^ough  divided  into  many  heads  in  the  argument,  may 

V.         be  reduced  to  four :  first,  that  the  contract  was  ill^ral 

Persiie,  , 

as  partaking  of  champerty  and  maintenance;  secondly, 
that  it  was  illegal  as  against  public  policy,  and  a  fraud 
upon  the  great  seal  in  the  matter  of  the  lunacy; 
thirdly,  that  there  was  no  mutuality  in  its  provisions ; 
fourthly,  that  the  covenant  was  voluntary,  being 
without  any,  or  at  least  without  any  adequate,  con- 
sideration. 

As  to  the  first  of  these  objections,  the  answer  is 
obvious :  there  was  no  suit  to  be  maintained,  and  no 
property  in  litigation  to  be  divided. 

Upon  the  second  objection,  no  case  was  cited ;  and  I 
have  not  been  able  to  understand  how  an  arrangement 
between  parties  expecting  property  upon  the  decease 
of  a  lunatic,  can  be  a  fraud  upon  the  great  seal  in  the 
matter  of  the  lunacy,  or,  upon  that  ground,  void  as 
against  public  policy.  The  thing  to  be  looked  to  in 
matters  of  lunacy,  is  the  protection  of  the  person  and 
property  of  the  lunatic,  and  for  that  purpose  the  en* 
couragement  to  parties  to  interfere  and  to  bring  the 
facts  before  the  Court.  It  is  obvious  that  this  object 
would  in  many  cases  be  impeded,  rather  than  pro- 
moted, by  holding  that  all  agreements  relative  to  the 
costs  of  the  proceedings,  or  the  ultimate  division  of  the 
property,  were  void.  I  have  not  any  principle  or 
authority  cited,  in  support  of  this  objection.  Agree- 
ments as  to  expectancies  have  been  enforced  in  equity, 
which  appeared  to  be  open  to  serious  objections  which 
do  not  apply  to  the  present  case. 

In  support  of  the  third  objection,  that  there  was  no 
mutuality  in  the  contract,  some  well-known  casea 
were  cited ;  but  the  question  here  is,  whether,  after 
the  risk  incurred,  and  the  benefit  secured,  and  the 


V. 

Perssb. 


CASES  IN  THE  HOUSE  OF  LORDS.  817 

consideration  thereby  paid,  the  father  can,  on  his  1840. 
part,  resist  the  performance  of  the  contract  which  Perssb 
led  to  those  results  ?  If  this  objection  could  prevail 
in  this  case,  how  could  decrees  for  specific  per- 
formance, where  the  defendant  only  signed  the  agree- 
ment, or  upon  part  performance,  be  maintained? 
In  those  cases  there  is  no  mutuality  in  the  sense  in 
which  the  word  is  used  in  the  present  argument, 
because  the  contract  being  within  the  Statute  of  Frauds 
could  not  have  been  originally  enforced  against  the 
plaint] flP;  but  he  having  performed  his  part,  is  entitled 
to  compel  the  defendant  to  perform  his. 

Fourthly,  the  supposition  that  the  covenant  was 
merely  voluntary  is  negatived  by  the  defendant's 
own  statement  of  the  case ;  for  beyond  all  question 
some  consideration  proceeded  from  the  son.  The 
object  of  having  a  commission  of  lunacy  prosecuted, 
the  father's  inability  to  undertake  it  from  whatever 
cause  proceeding,  and  the  fact  of  the  son's  having 
taken  upon  himself  the  prosecution  of  it,  are  facts 
common  to  both  parties,  and  show  that  the  covenant 
was  not  merely  voluntary ;  leaving  the  question  to  be 
considered  how  far  it  can  be  objected  to  upon  the 
ground  of  the  consideration  being  inadequate.  The 
situation  of  the  parties  and  the  properties  in  question, 
appear  to  me  to  afford  a  complete  answer  to  this 
objection.  The  son  was  in  possession  of  the  family 
estate,  but  as  tenant  for  life  only ;  from  the  relative 
ages  of  the  father  and  of  the  son,  and  of  the  supposed 
lunatic,  the  probability  was  much  in  favour  of  the 
son,  by  the  death  of  his  father  before  the  lunatic, 
succeeding  as  heir  to  whatever  estate  might  descend 
from  him ;  but  there  was  a  strong  apprehension,  and, 
as  the  event  proved,  a  great  probability  that  without 
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1840.       active  measures  to  counteract  the  fraudulent  projects 

Persse       ^^  others,  no  part  of  the  lunatic's  estate  would  descend 

^'         to  either  of  them.     It  may  well  be  supposed  to  have 

Persse. 

been  an  object  of  the  father,  who  is  proved  to  have 
been  anxious  for  the  re-union  of  the  two  estates,  that 
the  lunatic's  estate  should  be  settled  in  the  same 
manner  as  the  family  estates.  The  agreement  with 
the  son  effected  all  that  could  be  done  to  secure 
the  lunatic's  estate  to  the  family,  and,  if  it  should 
descend  to  the  father,  secured  its  re-union  with 
the  family  property.  By  what  scale  of  money  con- 
sideration are  these  objects  to  be  estimated  ?  The 
impossibility  of  estimating  them,  has  led  to  the 
exemption  of  family  arrangements  from  the  rules 
which  affect  others.  The  consideration  in  this  and  in 
other  such  cases  is  compounded  partly  of  value  and 
partly  of  love  and  affection.  The  ages  of  the  parties 
made  the  father's  expectancy  of  but  little  value  ;  but 
if  he  had  been  certain  of  himself  succeeding  as  heir  to 
the  lunatic,  his  own  personal  use  of  the  estate  would 
probably  have  been  confined  to  a  life-interest.  This, 
in  ordinary  cases,  would  have  been  the  natural  course, 
and  not  likely  to  be  departed  from  where  the  father 
bad  expressed  his  anxious  wish  that  the  two  estates 
should  be  held  together.  But  there  were  several 
younger  children  unprovided  for,  and  it  is  assumed 
that  the  father  must  have  desired  the  dominion  over 
the  estate  for  the  purpose  of  making  some  further 
provision  for  them.  Experience  does  not  prove  that 
the  wants  of  the  younger  children  generally  induce 
fathers  to  deprive  the  eldest  son  of  much  of  the  inhe- 
ritance ;  but,  in  this  case,  it  is  proved  that  upon  being 
distinctly  asked  the  question,  he  answered,  that  he 
did  not  wish  to  have  any  power  over  the  estate  for 
that  purpose.    If  this  be  true, — and  it  is  sworn  to  by 
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two  witnesses, — the  absence  from  the  covenant  of  any  ir40 
power  to  make  leases  and  to  cut  timber  is  very  much 
explained.  There  is  no  allegation  or  proof  that  it 
was  part  of  the  agreement  that  the  father  should 
have  such  powers.  The  omission  of  these  powers 
forms  no  part  of  the  father's  case ;  but  if  the  contract 
be  otherwise  binding,  is  the  absence  of  such  powers 
in  an  arrangement  between  a  father  and  son  such 
cogent  proof  of  imposition  as  to  invalidate  it  ?  The 
arrangement  of  1830  is  open  to  the  same  objection, 
and  I  cannot  but  consider  the  parties  interested  under 
that  settlement  as  the  real  defendants  in  this  case. 
The  father  appears  to  have  but  little,  if  any,  interest 
in  the  contest.  That  arrangement  of  1830  took  place 
with  sufficient  notice  of  the  previous  arrangement  with 
the  eldest  son,  and  therefore  cannot  prevail  against 
it,  if  such  prior  arrangement  was  in  itself  binding. 

Being  of  opinion  that  the  objections  stated  to  this 
arrangement  are  not  available  for  the  purpose  of 
depriving  the  Appellant  of  the  benefit  of  it,  I  am  also 
of  opinion  that  he  is  entitled  to  have  it  completed  by 
a  decree ;  and  as  the  timber  has  been  cut  with  full 
knowledge  of  the  Appellant's  title,  and  in  defiance  of 
the  father's  covenant,  I  think  it  impossible  to  deny  to 
the  Appellant  the  account  he  prays  upon  that  subject. 
I  think  also  that  the  decree  below  ought  to  have  been 
made  in  his  favour  with  costs.  There  can  be  no  costs 
of  the  appeal. 

Lord  IVynford: — In  wading  through  these  very 
long  pleadings,  I  should  have  thought  there  were 
many  important  questions  which  were  submitted  to 
your  Lordships'  consideration,  but  that  can  make  no 
diflference  in  the  conclusion  to  which  I  shall  come ; 
because  I  am  decidedly  of  opinion,  upon  a  view  of  the 
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1840.  whole  case,  that  the  judgment  which  my  noble  and 
Persse  learned  friend  has  advised  your  Lordships  to  give  is 
^'  a  correct  judgment.     There  certainly  are  many  points 

in  the  case  which  were  touched  upon  by  the  counsel 
at  the  bar,  which  are  not  raised  by  the  pleadings. 
I  think  your  Lordships  cannot,  with  propriety,  take 
any  notice  of  those,  as  nothing  can  be  more  dangerous 
in  the  administration  of  justice  than  to  allow  your 
decisions  to  be  affected  by  matters  which  are  not 
pleaded.  If  the  attention  of  the  opposite  party  had 
been  called  to  such  points,  he  might  have  given  a 
denial  or  a  satisfactory  explanation  of  such  matters, 
which,  by  the  course  of  pleading,  he  has  been  pre- 
vented from  doing.  The  Court  would,  therefore,  if 
it  decided  on  those  matters,  be  deciding  on  matters 
which  it  has  been  prevented  from  fully  and  satisfac- 
torily hearings 

The  points  which  are  not  adverted  to  in  the  plead- 
ings are,  Jirsty  that  the  Respondent  was  not  told  that 
it  was  not  necessary  that  he  should  take  out  a  com- 
mission of  lunacy,  as  it  was  competent  to  any  other 
person  to  take  it  out ;  secondly^  that  he  was  not  told 
that,  if  he  succeeded,  he  would  be  paid  out  of  the 
estate  costs  taxed  as  between  attorney  and  client,  that 
is,  the  whole  of  his  expenses ;  thirdly y  that  the  consi- 
deration was  not  sufficient  to  support  the  conveyance. 
It  might  be  observed  that  the  only  consideration  that 
was  at  first  introduced,  was  that  of  natural  love  and 
affection,  and  it  was  not  until  after  it  was  discovered 
that  the  consideration  did  not  prevent  a  subsequent 
conveyance*  from  getting  rid  of  it,  that  any  other  con- 
sideration was  introduced.  But  this  is  an  objection 
that  should  not  be  made  unless  it  be  specifically 
pointed  out  by  the  pleadings.  Now,  the  sufficiency  of 
consideration  depends  on  many  circumstances,  which 
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may  be  proved  by  evidence,  if  the  attention  of  the  i84o. 
opposite  party  had  been  called  to  them.  The  deed  of 
1830,  by  which  this  conveyance  is  attempted  to  be  set 
aside,  is  liable  to  great  suspicion  ;  it  seems  to  be  only 
colourable ;  the  price  is  only  eight  years'  purchase, 
and  that  is  not  to  be  paid  till  after  the  purchaser  has 
got  possession.  The  fourth  objection  is,  that  the  con* 
veyance  was  obtained  by  maintenance  and  champerty ; 
the  fifth,  that  the  life-estate  was  made  unimpeachable 
of  waste,  and  that  no  power  of  leasing  was  given  to 
the  tenant  for  life. 

The  two  questions,  as  it  occurs  to  me,  on  the  deter- 
mination of  which  your  lordships'  judgment  should 
depend  are,  first,  was  the  -Respondent  deceived  by 
being  prevailed  upon  to  execute  a  deed,  which  con- 
veyed Parsons  Persse's  estate  absolutely  to  the  Appel- 
lant, which  deed  he  was  made  to  believe  was  only  a 
security  upon  the  estate  for  the  expenses  that  the  Ap- 
pellant was  likely  to  incur  by  taking  out  and  prose* 
cuting  the  commission  of  lunacy  against  Parsons 
Persse  ?  In  support  of  this  objection,  the  Respondent 
urges  that  the  deed  was  prepared  by  the  Appellant's 
attorney,  a  person  whom  he  had  never  employed,  and 
that  it  was  executed  at  Lord  Guillamore's  house,  who 
was  the  Appellant's  father-in-law,  in  which  the  Re- 
spondent, who  had  never  visited  Lord  Guillamore 
before,  had  resided  for  a  fortnight,  surrounded  by  his 
Lordship's  family.  It  is  not  true  that  the  Respondent 
had  never  employed  the  attorney  before ;  he  had  em- 
ployed him  many  years  ago  when  Respondent  was  a 
bankrupt,  and  he  had  since  been  employed  by  the 
Respondent's  man  of  business;  and  the  Respondent 
must  have  known  that,  for  he  must  have  paid  the 
attorney's  bills  for  the  business  that  was  then  done. 
On  this  occasion  the  attorney  was  employed  by  the 
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1840.  Appellant,  who  sent  the  attorney  to  the  Respondent 
to  prevail  on  him  to  sue  out  a  commission  against 
Parsons  Persse.  He  persuaded  the  Respondent  to 
visit  the  Appellant,  and  the  Appellant  succeeded  in 
getting  him  to  go  to  Dublin  to  give  instructions  for 
the  commission  of  lunacy  and  for  this  deed.  As  the 
Respondent  had  never  before  partaken  of  the  hospi- 
talities of  Lord  Guillamorej  it  would  have  been  more 
delicate  in  the  Appellant  not  to  have  taken  the  Re- 
spondent to  his  Lordship's  house  on  this  occasion- 
But  are  these  circumstances  to  disturb  a  solemn  deed? 
yet  these  are  all  which  the  Respondent  can  bring 
forward.  On  the  other  hand,  there  are  many  wit- 
nesses of  great  respectability  who  prove  that  the 
Respondent  himself  gave  instructions  for  the  deed ; 
that  it  was  read  over  to  him  at  the  time  of  its  execu- 
tion ;  that  he  expressed  his  intention  to  execute  such 
a  deed  before  it  was  executed,  and  declared  that  he 
should  do  this  to  unite  the  two  estates  in  the  same 
person ;  and  that,  after  the  deed  was  executed,  he  told 
another  gentleman  that  he  had  executed  such  a  deed, 
and  declared  he  had  done  it  with  the  same  object 
as  that  which  he  had  mentioned  to  the  gentleman  to 
whom  he  had  said  that  he  would  make  such  a  dispo- 
sition. Whatever  circumstances  of  suspicion  may  hang 
about  it,  one  can  scarcely  conceive  a  stronger  case. 
0*  Connor  has  sworn  that  he  took  the  instructions 
fpr  the  deed  from  the  Respondent's  own  mouth:  those 
instructions,  although  departed  from  in  some  respects, 
were  to  prepare  a  conveyance  of  the  estate  to  the  Ap- 
pellant for  his  own  use,  and  were  not  authorising  him 
to  prepare  a  security  for  the  expenses  to  be  incurred. 
O^Connor^  the  two  O^  Grady s,  and  Nolan,  swear  that 
the  deed  was  distinctly  read  over  to  the  Respondent 
before  it  was  executed  by  him.     This  is  confirmed  by 
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Adams  and  Lambert^  one  of  whom  swears  that  the        I840. 
Respondent  spoke  to  him  before  the  deed  was  exe-      p^JissE     ' 
cuted,  of  his  intention  to  unite  the  two  estates,  and  the  v. 

other  swears  that  some  time  after  the  deed  was  exe- 
cuted the  Respondent  told  him  that  he  had  executed 
a  deed  by  which  he  had  provided  for  the  union  of 
these  estates. 

The  second  question  that  it  appears  to  me  is  raised 
by  the  pleadings,  as  I  have  already  stated,  is  perfectly 
immaterial  with  respect  to  the  judgment  on  the  case. 
Did  the  Respondent  execute  the  deed  under  the  pres- 
sure of  distress  which  the  Appellant  had  occasioned  by 
the  nonpayment  of  the  annuity  payable  to  him  by  the 
Appellant  out  of  the  Roxborough  estate  ?  Considering 
the  amount  of  that  annuity,  compared  with  the  rental 
of  the  estate  out  of  which  it  was  to  be  paid,  and  that 
the  Respondent  had  only  this  annuity  to  subsist  upon,  I 
ca);mot  find  sufficient  excuse  upon  the  evidence  for  the 
irregularity  with  which  it  was  paid.    But  this  defence 
is  inconsistent  with  the  case  before  made  by  the  Re- 
spondent :  he  was  not  likely  to  be  induced  by  distress 
to  execute  a  deed  which  was  to  provide  for  the  secu- 
rity of  money  to  be  expended  for  a  purpose  beneficial, 
although  not  in  any  equal  degree,  to  both  parties. 
A  man  under  the  pressure  of  distress  may  execute 
deeds  to  obtain  the  means  of  supplying  his  present 
wants,  but  not  to  provide  for  any  remote  advantage. 
The  hope  of  advantage  here  was  very  remote  indeed  : 
as  Parsons  Persse  had  by  will  given  his  estate  from 
this  branch  of  the  family,  and  as  it  was  so  difficult  to 
get  him  found  a  lunatic  that  one  jury  summoned  to 
try  that  question  had  been  discharged  without  finding 
a  verdict,  I  do  not  think  there  was  any  great  proba- 
bility that  it  ever  would  have  been  realized.   I  cannot 
think  that  your  Lordships  can  say  that  this  deed  was 
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1840.  executed  under  the  influence  of  distress.  Whether 
the  execution  of  that  deed  were  a  wise  act  on  the  part 
of  the  Respondent  or  not,  I  think  it  was  executed  by 
him  with  a  full  knowledge  of  what  he  was  doing, 
and  for  the  attainment  of  the  object  that  he  stated  to 
Adams  and  Lambert  he  had  in  his  contemplation 
when  he  executed  it ;  and  I  cannot  conceive  that  the 
straitness  of  his  circumstances  could  have  contributed 
to  influence  him  to  make  that  conveyance.  I  am 
therefore  of  opinion  that  the  appeal  should  be  allowed, 
the  decree  of  the  Court  below  set  aside,  and  the  direc- 
tions proposed  by  my  noble  friend  should  be  given, 

(Mtered  that  the  decree  he  rerersed :  Declared  that  the  Appellants 
are  entitled  to  the.henefit  of  the  indenture  of  the  8th  of  December 
1827,  and  of  the  covenants  and  ag^reements  therein  contained  ;  and 
that  the  indenture  of  the  9th  of  June  1830  is  to  be  considered  as 
fraudulent  and  void,  so  far  as  it  a£fects  or  interferes  with  the  inden- 
ture of  December  1 827  ;  And  ordered  that,  with  this  declaration, 
the  cause  be  remitted  to  tiie  Court  of  Chancery  in  Ireland* 
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George  Creighton 


Robert  Rankin 


Appellant. 
Respondent. 


On  the  true  construction  of  the  general  Turnpike  Road  Acts  for 
Scotland  (4  G.  4,  c.  49,  and  1  &  2  W,  4,  c.  43),  the  clerk  ap- 
pointed by  trustees  of  district  roads  under  a  locs^  Act,  may,  as 
their  representative,  sue  and  be  sued  on  their  account  in  liis  own 
name ;  and  he  is  the  proper  person  to  bring  an  action  against 
their  treasurer's  sureties  for  payment  of  balances  due  from  the 
treasurer.     {Williamson  v.  Goldie  questioned,  tii/ra,  p.  342.) 

Quare,  whether  the  trustees  can  authorise  their  clerk  so  to  sue  or 
defend,  independently  of  the  statutory  provisions  ?  For,  if  by 
the  rule  of  practice  in  the  Scotch  Courts  (which  constitutes  the 
law  of  Scotland,  and  therefore  is  not  to  be  disturbed  on  appeal, 
without  full  inquiry  into  the  grounds  of  it),  a  party  having  himself 
a  right  to  sue,  can  enable  another  to  maintain  a  suit  in  such  other 
person's  name,  without  assigning  to  him  the  subject-matter  of 
the  suit,  consequences  inconsistent  with  the  principles  of  justice 
would  flow  from  such  practice.     (^Infra,  p.  343.) 

Held  (affirming  the  judgment  of  the  Court  of  Session)  that  a 
defender  whose  name  has  been  omitted  per  mcurtam  from  the  con- 
clusions of  the  summons,  is  not  to  be  permitted  to  have  recourse  to 
that  omission  as  a  fatal  objection  to  the  whole  process,  after  his 
defences  preliminary  and  on  the  merits  have  been  repelled.  The 
defect  was  cured  by  the  acts  and  acquiescence  of  the  defender 
and  of  his  representative  sisted  in  his  place.    {Infra,  p.  344.) 

The  treasurer  appointed  by  district-road  trustees  having  absconded 
with  the  trust  funds ;  Held  (affirming  the  judgment  of  the  Court 
below)  that  a  cautioner  for  the  faithful  discharge  of  his  office  was 
liable  to  the  trustees  for  the  balances  due  from  the  treasurer, 
although  at  several  prior  audits  of  his  accounts  they  were  guilty 
of  neglect  of  their  duty,  by  allowing  him  to  retain  in  his  handiB 
balances  far  exceeding  the  amount  allowed  by  the  terms  of  the 
bond  of  caution,  without  requiring  payment  and  without  notice 
to  the  cautioner. 

The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in  Scot" 
land  as  in  England^  viz.  that  they  are  not  to  be  discharged  from 
their  obligations  unless  the  contract  between  them  and  the  obligees 
is  varied  by  a  positive  contract  between  the  obligees  and  the 
principal,  without  notice  to  the  sureties.  It  is  the  duty  of  a 
surety  to  see  that  his  principal  performs  his  obligations.  {Infra, 
p.  346.) 


1840: 
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Road  Acts, 

Construction. 

Title  to  stte. 

Practice. 

Liubility  (f 

Sureties. 


The  actions  in  which  this  and  another  appeal  (here- 
inafter mentioned)  between  the  same  parties  originated, 
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1840.       were  raised  before  the  sheriS  o(  AyrshirCy  and  after- 
*     ""     '      wards   by  advocation   brought  before  the   Court  of 

Cretghtom  

V  Session.     The  claim  made  was  resisted  upon  certain 

Ramkiw.  objections  (after  noticed)  to  the  title  of  the  Respon- 
dent to  pursue,  and  to  the  regularity  of  the  proceed- 
ings, and  also  upon  the  merits. 

The  facts,  as  to  the  present  appeal,  were  these : — 
The  subsisting  Road  Act  for  the  county  of  Ayr  (a) 
was  passed  on  the  21st  of  June  1827,  and  at  the  first 
meeting  of  the  county  trustees,  held  at  Ayr  on  the 
11th  of  July  following,  authority  was  given  to  the 
committees  appointed  for  the  management  of  the  dif- 
ferent lines  of  road  under  a  former  Act,  "  to  continue 
the  management  of  the  turnpike  roads  connected  with 
their  districts  under  the  present  Act,  until  the  first 
Wednesday  in  August  next,  taking  along  with  them 
the  new  trustees  appointed  by  the  present  Act,  having 
interest  in  the  parishes  through  which  the  particular 
lines  of  road  pass,  and  to  recommend  to  the  former 
conveners  to  call  meetings  for  the  purpose  of  appoint- 
ing clerks,  cashiers  and  collectors,"  &c.  By  virtue 
of  that  authority,  a  meeting  of  the  trustees  for  the 
district  of  Lochlibo  was  held  at  Beith  on  the  27th  of 
July^  when  Robert  Rankin^  junior,  was  appointed 
treasurer  of  roads  in  that  district ;  and  on  the  2d  of 
August,  he  and  his  cautioners  executed  a  bond,  which, 
after  reciting  the  new  Act,  and  the  election  of  the 
treasurer,  &c.,  proceeded  thus :  "  We,  R.  Rankiuj 
junior,  as  principal,  and  Robert  Dunlop  and  Patrick 
Creighton,  as  cautioners,  bind  and  oblige  ourselves, 
jointly  and  severally,  and  our  heirs  and  executors, 

(a)  7  &  8  G.  4,  c.  cix. : — "  An  Act  for  repairing  and  keeping  in 
repair  the  turnpike  roads  in  the  county  of  Ayr\  for  making  and 
maintaining  certain  new  roads  ;  for  rendering  turnpike  certain  parbh 
roads,  and  for  regulating  the  statute  labour  in  the  said  county.*' 
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that  I,  R.  Rankin^  junior,  shall  not  only  duly  and        i840. 
faithfully  execute  the  said  office   of  treasurer,   but    crbiohtos 
also  from  time  to  time,  &c.  hold  just  count  and  pay-  ^^ 

ment  to  the  said  trustees,  or  a  quorum  of  them,  of  my 
intromissions  with  the  funds  of  the  said  road,  and  any 
other  road  that  may  be  put  under  the  management 
of  the  said  committee,  and  of  all  monies  that  shall  be 
paid  over  to  me  as  treasurer,  &;c. ;  and  particularly 
that  all  monies  to  be  received  by  me  shall  be  lodged 
in  bank,  &c.,  and  that  I  shall  at  no  time  keep  in  my 
hand  more  than  20 /•  for  answering  contingencies. 
All  this  under  the  penalty  of  200/.  sterling." 

At  a  general  meeting  of  the  county  trustees,  held 
at  Ai/r  on  the  1st  o{  Augtist  1827,  the  permanent 
appointment  of  trustees  for  the  care  of  district  roads 
took  place,  and  among  others,  the  Lochlibo  district 
trustees  were  appointed  to  take  charge  of  three  roads : 
1,  the  Lochlibo  road ;  2,  an  intended  road  from  Loch- 
libo to  the  road  between  Ayr  and  Irvine  (not  yet 
made) ;  and  3,  the  Monkredding  road,  which  was 
made  in  1828  ;  so  that  the  treasurer  of  the  Lochlibo 
road  was  also  treasurer  of  the  Monkredding  road 
funds. 

In  June  1833,  72.  i^an^'n,  the  treasurer,  absconded, 
taking  with  him  funds  belonging  to  the  ZocA/i^o  road, 
amounting,  as  ultimately  ascertained,  to  367/.  6^.  8^. ; 
and  at  a  meeting  of  the  district  trustees,  held  on  the 
14th  oijune  1833,  it  was  resolved  "  to  instruct  Robert 
Rankin^  their  clerk  (the  Respondent),  to  take  such 
measures,  judicial  or  otherwise,  as  might  be  necessary 
for  obtaining  possession  of  the  books  and  other  papers 
belonging  to  the  trust,  which  were  under  charge  of 
the  treasurer,  and  to  uplift  and  discharge  the  balances 
due  by  him  to  the  trust,  and,  if  necessary,  to  sue  him 
and  his  cautioners  for  any  defalcation." 
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1840.  Under  that  authority,  the  Respondent,  on  the  6th 

Creigutom    ^^  J^ly  1833,  raised  an  action  before  the  sheriff  of 
^'  Ayrshire  against  the  treasurer,  and  the  said  Patrick 

Creighton,  and  Mrs.  Dun/op,  relict,  and  Jean  Dunhpy 
daughter  of  the  other  cautioner,  who  was  then  deceased. 
The  summons,  after  setting  forth  the  title  of  the  pur- 
suer, as  "Clerk  to  the  Committee  of  Road  Trustees  for 
the  Lochlibo  District,  as  representing  the  said  Com- 
mittee, and  duly  and  specially  authorised  by  a  general 
meeting  thereof,  held  at  Beith^''  &c.,  narrated  the 
appointment  of  the  treasurer,  the  bond  by  him  and  his 
cautioners,  and  the  fact  of  his  having  absconded  with- 
out accounting  for  the  funds  in  his  hands  ;  and  thai  the 
pursuer,  in  the  name  of  the  said  committee  of  trustees, 
had  often  requested  the  said  /?.  Ranki?9,  junior,  as 
principal,  and  Patrick  Creighton^  and  the  said  other 
defenders,  as  cautioners,  to  hold  just  count,  &c.  with 
the  pursuer,  for  said  trustees,  of  the  said  R.  Rankin's 
intromissions  with  the  funds  of  the  different  lines 
of  road  within  the  Lochlibo  district,  and  of  all  other 
monies  paid  over  to  him  as  treasurer  foresaid,"  &c. 
The  conclusions  of  the  summons,  by  an  error,  omitted 
the  name  of  Patrick  Creighton,  and  were  to  this  effect : 
that  the  said  R.  Rankin,  junior,  as  principal,  and 
Mrs.  Dunlop  and  Jean  Dunlop,  representatives  of  R. 
Dunlopj  as  cautioners  defenders,  should  be  decerned 
jointly  and  severally,  &c.  to  produce  R.  Rankin 
junior's  accounts  of  his  intromissions  as  treasurer ; 
that  "  the  said  defenders,  as  principal  and  cautioners 
foresaid,"  should  be  decerned,  jointly  and  severally,  to 
pay  the  pursuer,  for  behoof  of  the  said  committee  of 
trustees,  so  much  as  should  appear  to  be  due  from  the 
said  treasurer  to  the  said  committee ;  and  that  "  the 
said  defenders,  as  principal  and  cautioners  foresaid," 
should  be  decerned  in  like  manner  to  pay  the  penalty 
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of  200/.,  stipulated  in  the  bond,  for  having  unfaith-        1840. 
fully  executed  the  affairs  of  the  trust.  Creiohto'n, 

To  this   action  Patrick    Creighton  alone  entered  '»• 

defences,  raising  various  objections;  1st,  to  the  Re- 
spondent's title  to  pursue ;  and  2dly,  to  his  claim  on 
the  merits,  on  the  ground  that  the  trustees  had,  by 
neglecting  their  duties,  discharged  the  defender  from 
all  obligations  of  his  bond.  He  did  not  at  all  notice 
the  omission  of  his  name  from  the  conclusions  of  the 
summons.  The  pursuer,  however,  in  order  to  rectify 
the  error,  raised  a  supplementary  action,  concluding 
regularly  against  the  defender,  Patrick  Creighton^ 
as  against  the  other  defenders.  P.  Creighton^  after 
taking  objections  to  the  competency  of  this  action, 
made  the  same  defences  to  it  that  he  had  made  to  the 
original  action. 

The  sheriff,  by  an  interlocutor  of  the  24th  of  June 
1834, — adhered  to  by  an  interlocutor  of  the  29th  of 
July, — repelled  the  preliminary  defence  as  to  the 
Respondent's  title  to  pursue,  remitted  the  supplemen- 
tary to  the  original  action  oh  contingentiamj  and  found 
that  the  trustees,  or  those  appointed  by  them,  in 
terms  of  the  bond,  were  entitled  to  call  the  defenders 
to  account. 

At  that  stage  of  the  cause  Patrick  Creighton  died, 
and  the  Appellant  desiring  to  be  sisted  as  a  defender 
in  the  cause,  the  sheriff,  by  an  interlocutor  of  the 
24th  of  March  1835,  sisted  him  as  defender  in  room 
of  his  deceased  brother,  and  transferred  the  action 
against  him  accordingly,  and  ordered  the  parties  to 
give  in  mutual  condescendences.  A  record  having 
been  accordingly  made  up  on  condescendences  and 
answers,  the  sheriff,  by  an  interlocutor  of  the  1 6th  of 
December  1 836, — adhered  to  by  two  interlocutors  of  the 
19th  and  26th  of  January  1836,—"  Finds  it  averred 
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1840.       by  the  pursuer,  and  not  denied  by  the  defender,  that  the 
Cimo  trea8urer's  accounts  M'ere  regularly  and  yearly  lodged 

V.  with  the  pursuer,  as  district-clerk  of  the  road  trus- 

tees, from  the  treasurer's  appointment  in  1827,  until 
the  year  previous  to  liis  elopement  in  the  end  of  Mat/ 
or  beginning  of  June  1833  ;  and  that  the  same  were 
examined  and  docquetted  by  the  trustees,  and  after- 
wards by  a  committee  appointed  by  the  general 
meeting,  by  whom  the  same  were  passed  from  year 
to  year :  Finds  that  the  cautioners  were  bound  with 
the  treasurer,  that  he  should  not  only  duly  and  faith- 
fiiUy  execute  the  said  office  of  treasurer,"  (the  inter- 
locutor stated  the  extract  of  the  bond  before  set  forth): 
"  Finds,  therefore,  that  it  was  the  duty  of  the  caution- 
ers to  see  that  the  said  JR.  Rankin^  junior,  duly  and 
faithfully  executed  the  duties  of  his  office  of  treasurer, 
by  accounting  for  his  intromissions,  and  complying 
with  the  terms  of  the  bond  which  they  came  under : 
therefore,  repels  the  defences  for  the  defender,  George 
Creightouj  as  to  his  liability  as  the  representative  of  the 
priginal  cautioner  and  defender,  Patrick  Creighton." 
By  another  interlocutor  of  the  15th  of  March  1836, 
the  sheriff*  decerned  against  the  defenders,  JR.  Ran- 
Ainj  junior,  as  principal^  and  George  Creighton^  as 
cautioner,  jointly  and  severally,  for  payment  of  the 
sum  of  367/.  6s.  Sd,  sterling,  in  terms  of  the  state 
produced,  with  interest  thereon,  as  libelled:  "Finds 
them  also  liable  in  expenses  of  process"  (which  were 
found  by  another  interlocutor  of  the  4th  of  April  to 
amount  to  16/.  16^):  "  Finds  the  defender,  Mrs. 
Dunlofj  as  executrix  to  her  husband,  only  liable  for 
the  amount  confirmed  to  the  general  body  of  her 
husband's  creditors,  after  deduction  of  all  preferable 
claims;  and  quoad  ultra^  assoilzies  her  and  Jane  Duur 
lop  from  the  conclusions  of  the  action." 
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The  Appellant,  by  letters  of  advocation,  brought       i840. 
these  nine  interlocutors  under  review  of  the  Court    ^^£,0^^^,,, 
of  Session.     In  the  condecendence  and  case  presented  v. 

by  him  to  that  Court,  founding  his  defence  (under 
reservation  of  the  preliminary  defences  before  stated) 
on  the  alleged  improper  conduct  and  neglect  of  the 
committee  of  road  trustees,  he  set  forth,  inter  alia^  the 
17th  and  18th  sections  (b)  of  the  late  general  Turnpike 
Act  for  Scotland  (4  G.  4,  c.  49,  the  provisions  of 
which  are  re-enacted  by  the  corresponding  sections 
of  the  existing  general  Turnpike  Act,  1  &;  2  fT.  4, 
c.  43,  and  extended  to  all  Turnpike  Acts  in  Scotland)^ 
the  22d  section  (c)  of  the  local  Turnpike  Act  (7  &  8 

(6)  The  17th  section  enacts,  that  ^*  All  such  officers  as  shall  be 
appointed  by  any  trustees  of  any  turnpike  road,  shall,  as  often  as 
required  by  the  trustees,  render  and  give  to  them,  or  to  such  person 
as  they  shall  for  that  purpose  appoint,  a  true,  exact,  and  perfect 
account  in  writing  under  theur  respective  hands,  with  the  proper 
voQchers,  of  all  monies  which  they  shall  respectively,  to  the  time  of 
rendering  such  accounts,  have  received,  paid,  and  disbursed  by 
virtue  of  this  or  any  turnpike  Act,  or  for  or  on  account,  or  by  reason 
of  their  respective  offices ;  and  in  case  any  money  so  received  by 
any  such  officer  shall  remain  in  his  hands,  the  same  shall  be  paid  to 
the  trustees,  or  to  such  person  as  they  shall  in  writing  under  their 
hand  authorise  and  empower  to  receive  the  same,"  &c. 

The  18th  section  enacts, ''  That  the  trustees  of  every  turnpike  road 
shall  and  they  are  hereby  required,  either  by  themselves  or  some 
conmiittee  of  their  number,  annually  to  examine  the  vouchers  and 
audit  and  settle  the  accounts  of  the  respective  clerks  and  treasorere 
appointed  by  them,  and  to  examine  into  the  state  of  the  revenues 
and  debts  of  the  several  roads  for  which  they  act,  and  to  make  up 
abstracts  of  such  accounts,  which  abetracti  shall  contain  a  state- 
ment of  the  revenues  and  debts  of  the  trust,  and  also  an  account 
of  all  bonds  given  by  the  trustees^  and  the  dates  thereof,"  &c. 

(c)  That  section  enacts,  ''  That  the  trustees  who  shall  be  appointed 
for  the  special  care  and  management  of  any  district,  or  particular 
roads,  shall  be  subject  to  the  control  of  the  general  meetings  of 
the  trustees  appointed  by  this  Act,  for  their  proceedings  in  the  mas- 
ters committed  to  them,  and  shall  be  accountable  to  the  said  geneiiil 
meetings  for  their  intromissions  with  the  revenues  and  numagement 
of  the  affairs  of  such  district  or  road  ;  and  for  these  purposes  they 
shall,  on  or  before  the  3l8t  day  of  July  yearly,  transmit  to  the 
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J  ^^\  0. 4,  c.  cix.)f  and  various  reports  and  resolutions  of  tlie 
Creichton  general  meetings  of  the  road  trustees,  enjoining  on 
Ran^kin.  *^®  district  trustees  the  most  rigid  adherence  to  their 
orders  for  the  regular  production  and  annual  auditing 
of  the  accounts  of  the  different  treasurers ;  and  insisted 
that  the  road  trustees  for  the  district  of  Lochlibo^ 
constantly,  since  the  date  of  the  bond  of  caution,  acted 
in  violation  thereof,  and  of  the  said  Acts  of  Parliament, 
reports  and  resolutions,  and  evinced  gross  negligence 
and  remissness  in  reference  to  the  intromissions  and 
accounts  of  their  said  treasurer,  and  allowed  him  to 
retain  in  his  hands  large  sums  of  money,  without  any 
intimation  to  the  cautioners,  so  as  to  discharge  them 
from  the  obligations  of  their  bond. 

As  instances  of  the  negligence  imputed  to  the 
district  trustees,  the  Appellant  stated  two  occasions 
on  which  they  allowed  the  treasurer's  accounts  of  one 
year  to  run  into  the  next  as  far  as-  the  middle  of  June 
or  beginning  of  July^  instead  of  settling  and  closing 
them  on  the  26th  of  May,  as  required  by  the 
22d  section  of" the  local  Act;  and  as  to  sums  left  by 
them  in  the  treasurer's  hands,  he  averred  that  the 
balance  due  by  him  on  the  accounts  for  the  Lochlibo 
road,  on  the  13th  of  June  1828,  the  day  on  which  his 
accounts  were  examined  for  that  year,  was  119  /.,  of 
which  there  was  then  only  20/.  in  the  bank,  so  that 
99  /.  were  allowed  to  remain  in  his  hands  ;  and  on  the 
4th  of  July  and  22d  of  December  of  the  same  year,  on 
which  days  there  were  meetings  of  the  trustees,  they 

clerk  of  the  general  meetings  a  state  of  the  revenues  of  such  district 
or  road,  and  of  the  expenditure  thereon,  and  an  account  of  all  other 
transactions  for  the  year  ending  on  the  26th  day  of  May  preceding ; 
also  a  list  of  all  dehts  affecting  the  same ;  in  order  that  the  same  may 
be  laid  before  the  general  meeting  on  the  first  Wednesday  of  Au" 
gust  yearly,  under  a  penalty  not  exceeding  5  /.  sterling." 
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allowed  110/.  at  the  former  date,  and  103/.  at  the      ^^ 
latter,   to  remain  in  his  hands,  instead  of  20/.  as    crciohton 
allowed  by  the  bond  of  caution,  and  without  any      rJ;^^, 
notice  to  the  cautioners.    Going  through  the  accounts, 
as  appeared  by  the  treasurer's  books  in  each  year,  from 
June  1828  to  the  15th  of  February  1833,  the  Ap- 
pellant showed  that  the  balances  allowed  to  remain 
in  the  treasurer's  hands  varied  from  100/.  to  264/.; 
and  that  on  the  4th  of  June  1833,  when  the  trustees 
met  after   the   treasurer  absconded,  the   sum  then 
declared  to  be  due  from  him  was  367/.  65.  9td. 

The  following  pleas  in  law  were  entered  for  the 
Appellant. — Firstj  as  to  the  objections  before  noticed, 
to  the  competency  of  the  action :  "1.  The  Respondent 
had  no  title  to  sue  as  clerk  to  district  road  trustees ; 
it  is  only  the  clerk  or  treasurer  to  the  general  road 
trustees  of  the  county  that  is  authorised  to  sue  and  be 
sued  for  behoof  of  or  as  representing  his  constituents 
(1  &  2  WUl  4,  c.  43 ;  Williamson  v.  Goldie,  2  March 
1832,  10  Sh.  &  D.  413).      2.  The  directions  which  a 
meeting  of  the  committee  of  the  district  road  trustees 
are  said  to  have  given  to  the  Respondent,  merely 
amounted  to  an  authority  to  bring  an  action  otherwise 
competent  and  legal,  and  did  not  vest  any  right  or 
title  in  the  Respondent  himself  to  pursue  at  his  own 
instance."      Secondly^   as  to  the  objections  to   the 
omission   in  the  conclusions  of  the   original   libel: 
"  1 .  There  were  no  termini  habiles  for  pronouncing 
decree  against  the  advocator  under  the  conclusions  of 
the  original  action.      2.  The  supplementary  action 
afterwards  brought  by  the  Respondent  had  not  the 
effect  of  making  the  advocator  a  party  to  the  ori- 
ginal action,  or  of  validating  the  procedure  against 
him,  in  respect  these  actions  never  were  conjoined." 
Thirdly^  as  to  the  merits,  and  that  the  cautioners  were 
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40^      liberated  from  the  obligations  of  the  bond:  "1.  In 
respect  that  the  trustees  who  took  the  security,  violated 
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».  their  duties  towards  the  cautioners  under  the  bond, 
statutes,  resolutions  and  directions  of  the  general 
road  trustees ;  2.  In  respect  of  their  gross  negligence 
and  connivance  with  the  principal  debtor  in  retain- 
ing the  trust  funds ;  and  3.  In  respect  of  their  not 
having  intimated  the  omissions  of  the  principal  debtor 
to  the  cautioners,  till  long  after  the  principal  had 
absconded." 

The  Respondent,  in  his  answers  and  case,  set  forth 
several  sections  of  the  general  Turnpike  Act  for 
Scotland  (the  effects  of  which  are  before  stated  in  part, 
and  again  by  the  Lord  Chancellor  in  his  judgment), 
and  of  the  said  local  Act ;  and  showed,  as  to  the 
state  of  the  treasurer's  accounts,  that  although  large 
balances  of  the  Lochlibo  road  funds  appeared  to  have 
been  in  his  hands  from  time  to  time,  there  was  owing 
to  him  at  the  same  time,  up  to  May  1831,  large 
sums  in  respect  of  his  advances  for  the  Monkredding 
road,  which  was  under  the  Lochlibo  trust,  but  had 
no  funds  of  its  own.  From  May  1831  to  June 
1832,  he  admitted  that  the  balances  on  both  lines  of 
road  were  against  the  treasurer,  viz.  203 1.  in  May^ 
1831,  145/.  in  May  1832,  and  that  the  balance 
against  him  increased,  in  the  year  previous  to  his 
absconding,  to  355/.,  while  the  state  of  his  accounts 
did  not  come  before  the  trustees.  His  embarrassments 
or  defalcations  were  not  known  to  them,  and  it  was 
the  duty  of  the  cautioners  to  look  to  his  circumstances. 
It  was  unnecessary  to  ^ive  them  notice  of  the  balances 
against  the  treasurer,  as  they  might  have  easily 
learned  how  matters  stood,  the  accounts  being,  by  the 
23d  section  of  the  local  Act,  open  in  the  treasurer's 
hands  to  the  inspection  of  all  persons  interested. 
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The  following  pleas  in  law  were  entered  for  the  I840. 
Respondent  First,  as  to  the  objections  of  form  : —  creiohtow 
"  1.  The  title  to  pursue  libelled  on  in  the  summons  _  ». 
is  unexceptionable,  and  was  justly  sustained  by  the 
sheriff;  the  more  especially  having  regard  to  the 
terms  of  the  bond  upon  which  the  action  is  laid,  and 
the  provisions  of  the  Road  Acts  referred  to  in  the 
pleadings.  2.  The  decree  pronounced  on  the  merits 
against  the  advocator  was  in  all  respects  regular,  and 
no  well-founded  objection  exists  to  that  decemiture, 
either  upon  the  ground  of  want  of  conjunction  of  the 
supplementary  with  the  original  process,  or  upon  any 
other  formal  or  technical  ground.  3.  The  supple- 
mentary action  having  been  remitted  to  the  original 
action  oh  contingentiam,  and  having  been  thereafter 
held  and  recognised  by  the  parties  as  part  of  the 
proceedings  in  the  cause,  and  more  especially  the 
advocator's  predecessor  having  pleaded  on  the  merits, 
and  gone  to  issue  with  the  pursuer,  and  the  advocator 
himself  having  afterwards  sisted  himself  as  defender 
in  room  of  his  brother  deceased,  any  objection  other- 
wise competent,  on  the  ground  of  there  having  been  no 
formal  conjunction  of  the  actions,  is  not  now  pleadable 
by  the  advocator.  4.  There  are  not  termini  hahiles 
for  the  objection  that  the  supplementary  summons 
was  asleep  before  decree  was  pronounced ;  Ferrier  v. 
Ross,  7th  March  1833  ;  11  Sh.  &  D.  531."  Secondly f 
as  to  the  merits: — "  1.  The  advocator  was  justly  held 
liable  for  the  intromissions  of  the '  treasurer  with  the 
road  funds,  to  the  extent  found  by  the  sheriff's  inter- 
locutors, which  are  in  all  respects  well  founded.  2.  No 
sufficient  or  relevant  defence  in  law  has  been  stated  or 
exists  to  liberate  the  advocator  from  his  obligation,  as 
representing  his  brother  the  original  defender,  on  the 
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1 840.       ground  of  violation  of  duty,  negligence,  want  of  d^ 

CBBionroN    i^^i™ati<>^>  or  movay  on  the  part  of  the  truBtees/' 
».  The  Lord  Ordinary  {J^Tey\  on  considering  tH 

cases,  the  12th  oi  May  1837,  reported  the  cause  t 
the  Second  Division  of  the  Court,  stating  his  owi 
opinion  in  a  note  on  the  points  raised  in  the  plead- 
ings (c).  The  Lords  of  the  Second  Division,  by  u 
interlocutor  of  the  18th  oi  January  1838,  ^^  repel  dif 
objection  to  the  title  of  the  pursuer,  and  the  odi9 
objections  stated  by  the  advocator  to  the  regularity  ef 
the  proceedings  in  the  inferior  Court :  and  on  tki 
merits,  before  answer,  allow  the  advocator  widni 
eight  days  to  lodge  a  minute,  and  state  in  figures  Ai 
amount  of  the  balance  at  the  last  audit  of  the  &» 
surer 's  accounts  in  the  year  1832;  and  allow  ttif 
Respondent  to  answer  the  same,  if  nece88ary»  widoi 
eight  days  thereafter  (c)/' 

In  obedience  to  that  interlocutor,  a  minute  M 
given  in,  on  behalf  of  the  Appellant,  of  the  bakaoBl 
of  the  funds  in  the  treasurer's  hands  at  the  kst  anfij 
of  his  accounts  in  1832-33 ;  and  an  answer  thereto  «i 
behalf  the  Respondent :  and  the  cause  having  beei 
again  considered  by  the  Court,  along  with  that  miwill 
and  answer,  their  Lordships,  on  the  6th  of  Febnttl^ 
1838,  pronounced  the  following  interlocutor : — **  Tki 
Lords  having  advised  the  cases  for  the  partieSf  ali 
whole  process,  and  heard  counsel  for  the  parties^  iep 
the  reasons  of  advocation,  adhere  to  the  interlocaM 
of  the  sheriff^  submitted  to  review,  remit  wnpUdkr^ 
the  sherifi^,  and  decern ;  find  expenses  due ;  allow  fli 
account  to  be  given  in,  and  remit  the  same  whtf 
lodged  to  the  auditor  to  tax  and  report." 

(c)  See  the  judgments  and  the  Lord  Ordinary's  note,  16  Do*^ 
B.  &i  M.  454.  * 
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The  auditor  having  afterwards  taxed  the  costs  and        i840. 
reported,  their  Lordships,  by  an  interlocutor  of  the  9th    q^^jchtow 
oi  March  1838,  approved  of  the  report,  and  decerned  «. 

tor  payment  thereof. 

The  present  appeal  was  against  the  sheriff's  nine 
interlocutors  before  stated,  and  s^inst  these  three 
interlocutors  of  the  Court  of  Session. 

The  Attorney-general  and  Mr.  Anderson^  for  the 
Appellant,  in  support  of  the  objection  to  the  Respon- 
dent's title  to  bring  the  action,  cited,  among  other  cases, 
Crawford  v.  Mitchell{d),  Lawson  v.  Gordon  (e),  Wilson 
V.  Kippen(J)j  and  Williamson  v.  Goldieig),  in  which 
last  case  it  was  held  that  the  16th  section  of  the 
general  Turnpike  Act  authorised  the  clerk  of  the 
general  trustees,  and  not  the  clerk  of  district  trus- 
tees, to  sue  or  be  sued. 

In  support  of  the  objection,  that  as  the  summons  in 
the  action  did  not  in  its  conclusion  mention  the  name 
of  the  defender,  Patrick  Creightonj  whom  the  Appel- 
lant represents,  the  action  and  all  the  proceedings  in 
it  failed  altogether,  they  referred,  among  other  cases, 
to  fVedderhum  v.  Town  of  Dundee  Qi)^  and  distin- 
guished the  present  case  from  that  of  Boyd  v.  Lang  {i), 
which  was  cited  against  the  objection  by  the  Lord 
Ordinary  in  the  Court  below. 

On  the  merits,  they  submitted  that  the  sureties  were 
discharged  from  the  obligations  of  their  bond  by  the 
acts  and  omissions  of  the  trustees,  on  three  principal 
grounds  i—first,  that  the  trustees  so  conducted  them- 
selves as  to  alter  the  condition  and  risk  of  the  cau- 
tioners, as  stipulated  or  contemplated  when  the  bond 

(J)  Morr.  1958.  [g)  10  Shaw  &  D.  413. 

(e)  Fac.  Coll.  7  July  1810.  (h)  Morr.  11986. 

(/)  2  Shaw  &  D.  378.  (t)  10  S.  &  D.  213. 
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1 840.  of  caution  was  granted ;  secondly^  that  they  violated 
Creiohton  ^^  failed  to  observe  the  duties  and  obligations  made 
^-  incumbent  upon  them  by  the  Road  Acts,  and  which 
formed  conditions  precedent  to  the  enforcement  of 
the  cautionary  obligation ;  and*,  thirdly ^  that  they  not 
only  suffered  the  treasurer  to  act  in  opposition  to  the 
rules  and  regulations  of  his  office,  but  connived  with 
and  encouraged  him  in  their  violation,  and  otherwise 
conducted  themselves  towards  him  with  gross  negli- 
gence: and  in  support  of  these  propositions  they  cited 
the  English  cases  of  Montague  v.  Tidcombe  (A), 
Stratton  v.  Rastall  (I) ,  Eyre  v.  Bartrop  (wi),  Bow- 
maker  v.  Moore  (n).  Bacon  v.  Chesney(o)y  Smith  v. 
Bank  of  Scotland  (p) ;  and  the  following  among  other 
Scotch  cases :  University  of  Glasgow  v.  Earl  of  Set- 
kirk  (q)  J  Dick  v.  Nisbet(r)y  Pringle  v.  Tate{s\  and 
Fell  on  Guarantees,  p.  180;  and  they  distinguished 
this  case  from  that  of  Mactaggart  v.  IVatson  (Jt\  the 
decision  of  which  by  this  House  they  submitted  was 
not  adverse  to  the  Appellant's  case. 

The  Lord  Advocate  and  Sir  W.  Folletty  for  the 
Respondent, — After  referring  to  the  terms  of  the 
bond,  and  to  the  provisions  of  the  Road  Acts,  con- 
tended that  the  title  of  the  Respondent  to  institute 
the  action,  as  clerk  of  and  representing  the  committee 
of  road  trustees,  was  beyond  all  exception ;  Wilson  v. 
Kippen  (w).  Low  v.  Lord  Arhuthnot  (x)j  Oswald  v. 
Lawrie  (y),  and  Gemmels  v.  Barclay  (z). 

With  respect  to  the  objection  of  form  to  the  omission 


(k)  2  Vera  578.  (r)  Morr.  2090. 

(f)  2  T.  Rep.  366.  (s)  12  Shaw  &  D.  918. 

(m)  3  Madd.  221.  (t)  Ante,  Vol.  III.  p.  525. 


(n)  1  Price,  223.  («)  1  Sh.  &  D.  304. 

(o)  1  Starkie,  N.  P.  C.  192.  (x)  4  Sh.  &  D.  651. 

(p)  1  Dow,  296.  (y)  5  Sh.  &  D.  381. 

(9i  Morr.  2104.  (z)  9  Sh.&  D  33. 
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of  the  original  defender's  name  from  the  conclusion        1 840. 
of  the  summons,  they   submitted  that  the   supple-    creichton 
mentary  summons  cured  that  defect,  and  that  the  v. 

Appellant  was  at  all  events  precluded  by  his  acts  and 
acquiescence  from  taking  that  objection,  after,  by  his 
own  desire,  he  was  sisted  as  defender  in  the  action, 
and  proceeded  with  his  defences  preliminary  and  sub- 
stantial to  a  decree  against  him. 

On  the  third  point,  they  submitted  that  there  was 
no  sufficient  ground  on  the  merits,  regard  being  had  to 
the  facts  of  the  case,  to  discharge  the  Appellant  from 
the  obligations  of  the  bond.  Their  line  of  argument 
on  this  part  of  the  case  was  the  same  as  that  which  the 
Lord  Chancellor  pursues  in  moving  the  judgment  of 
the  House  on  the  case.  They  cited  Nares  v.  Rowles(a)j 
The  Trent  Navigation  Company  v.  Harley  (6),  Eyre 
V.  Everett  (c),  and  Mactaggart  v.  Watson  (d). 


The  second  appeal  was  between  the  same  parties, 
against  interlocutors  pronounced  in  a  similar  action 
brought  by  the  same  pursuer,  as  "  Clerk  of  the  Com- 
mittee of  Road  Trustees  for  the  district  of  Irvine,  and 
as  representing  that  Committee,"  for  recovering  a 
balance  of  325/.  due  for  the  intromissions  of  the  said 
R.  Rankin^  junior,  who  had  been  appointed  treasurer 
by  that  committee,  in  July  1827,  over  three  lines  of 
road  within  their  district,  viz.,  the  Kellybridge  road, 
the  Girdle  road,  and  the  Stewarton  road ;  and  a  bond 
of  caution,  with  the  same  sureties  in  the  same  terms 
as  were  contained  in  the  bond  given  by  them  to  the 
Lochlibo  district  trustees.  This  action  was  also  brought 
before  the  sheriff  of  Ayrshire^  went  on  simultaneously 
witli  the  former,  similar  defences  were  made,  and 

(a)  14  East,  510.  (c)  2  Russ.  381. 

{b)  10  East,  34.  (rf)  Ante,  Vol.  III.  p.  525. 
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1 840.       similar  interlocutors  were  pronounced,  both  before  tJi 
sheriff  and  upon  advocation  before  the  Court  of  Ses 
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V.         sion ;  against  all  which  the  Appellant  appealed. 

The  same  counsel,  on  both  sides,  argued  this  appeil 
on  the  18th  of  May. 


May  26.         The  Lord  Chancellor : — ^The  pursuer  in  this  eaie  k 
described  in  the  summons  as  **  Clerk  of  the  Comniit* 
tee  of  Trustees  of  the  Lochliho  District,"  and  •*• 
representing  the  said  Committee,  and  duly  and  spe- 1 
cially  authorised  by  a  general  meeting  thereof."   %  ; 
therefore,  the  pursuer  can  maintain  his  title  to  pamN^  \ 
in  either  character,  the  first  preliminary  objectkii  ^ 
must  fail.      Lord  Jeffrey^  the  Lord  Ordinary,  iM 
inclined   to  support  the  pursuer's  title  upon  boA 
grounds  (e).     I  do  not  understand  the  other  JadgM 
to  have  expressed  any  opinion  upon  the  first  groondi 
viz.,  the  title  to  pursue  under  the  statute  (/).   Hub  ii  ] 
to  be  regretted,  as  both  points  are  of  considenUl 
importance  and  of  general  application. 

I  have  thought  it  my  duty  to  look  into  that  statoilb 
now  the  general  Road  Act  for  Scotland,  for  the  poft 
pose  of  forming  my  opinion.  The  0th  section  auAt*. 
rises  trustees,  acting  under  any  Turnpike  Act,  to  difilt 
the  roads  comprised  in  such  Act  into  districts,  to  niv^ 
committees  of  their  number  for  the  more  immedali 
direction  and  management  of  such  roads,  or  paitieiiht 
parts  thereof;  and  the  regulations  in  fonner  aeetxtf 
enacted  are  to  apply  to  and  to  affect  all  such  commit 
tees.  The  11th  section  of  the  former  statute  (4  (S^^ 
c.  40),  gives  to  the  trustees,  in  their  district  or  e«i- 
mittce  meetings,  full  power  to  appoint  clerks  89^ 

(c)  IC  D.  B.  &  M.  463.  (/)  1  &  2  W.  4,  c.  43,  s.  16- 
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collectors  and  treasurers,  with  salaries;  but  the  10th  i840. 
section  of  1  &  2  IF.  4,  c.  43,  gives  the  power  to  trus-  creiohtom 
tees  acting  under  any  Turnpike  Act,  in  which  the  dis- 
trict committees  clearly  are  included;  and  the  11th 
section  of  that  Act  directs  the  trustees  of  every  turn- 
pike road  to  take  security  from  every  treasurer  to  be 
appointed  by  them.  By  the  10th  section  the  district 
trustees  are  to  appoint  a  treasurer.  The  security 
directed  by  the  11th  section  must  be  given  by  the 
treasurer,  so  to  be  appointed,  to  the  district  trustees, 
who  are  so  to  appoint  him.  The  13th,  14th,  and  16th 
sections,  contain  regulations  for  the  conduct  of  the 
trustees,  in  which  they  are  described  as  "  trustees  of 
every  turnpike  road ;"  and  the  16th  section,  using  the 
same  description,  enacts  that  the  trustees  of  every 
turnpike  road  may  sue  or  be  sued  in  the  name  of  their 
clerk  or  treasurer,  and  provides  that  his  costs  shall  be 
paid  out  of  the  trust  funds  of  the  road  for  which  he 
shall  act.  The  17th  section  provides  that  all  such 
officers  as  shall  be  appointed  by  the  trustees  of  any 
turnpike  road  shall  account  with  them,  and  in  default 
the  sheriff  is  to  act  on  the  application  of  the  said  trus- 
tees; and  by  the  18th  section,  the  trustees  of  every 
turnpike  road  are  by  themselves,  or  some  committee 
of  their  number,  annually  to  examine,  settle  and 
audit  the  accounts,  and  make  abstracts  of  them. 

The  result  of  those  several  provisions  of  the  general 
Act  appears  to  me  to  be,  that  when  the  road  under  any 
Turnpike  Act  is  divided  into  districts,  and  a  part  as- 
signed to  a  committee  of  the  trustees,  that  committee 
are  the  trustees  for  the  purposes  of  that  part  of  the 
road  so  assigned,  and  as  such  have  all  the  powers  and 
authorities  given  by  the  Act,  though  subject  to  the 
direction  and  control  of  the  general  body  of  trustees ; 
and  that  they  have  the  power  of  appointing  the  clerk 
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1 840.       and  treasurer  of  such  road ;  that  they  are  to  take  secu- 

Creioiitok    ^^*y  ^^^^  ^^^^  ^^^^'^  ^^^  treasurer ;  and  that  the  clerk 
V.  so  appointed  is,  under  the  1 6th  section,  when  neces- 

sary,  the  proper  person  to  sue  upon  the  secunty  so 
given  by  the  treasurer  to  such  committee  of  trustees, 
I  certainly  am  not  able  to  reconcile  the  expressions 
attributed  to  some  of  the  Judges  in  Williamson  v.  Gol- 
die  (g)f  with  this  construction  of  the  statute.  That 
case  was  not  brought  to  this  House,  and  Lord  Jeffrey 
thinks  that,  from  the  circumstances  of  that  case,  it  is 
not  necessarily  a  decision  adverse  to  this  construction. 
Be  that  as  it  may,  it  cannot,  in  this  House,  operate 
against  our  adopting  a  construction  of  the  statute 
which  appears  to  be  the  correct  one,  and  which  is  ne- 
cessary for  the  due  operation  of  its  several  provisions. 
The  particular  road,  or  part  of  a  road,  being  assigned 
to  a  committee  of  trustees,  they  are  to  appoint  the 
officer  for  such  road  or  part  of  a  road ;  they  are  to 
take  security  and  to  audit  his  accounts  ;  and  they,  to 
whom  this  security  is  given,  are,  by  their  clerk  so  ap- 
pointed by  them,  to  enforce  against  the  surety  the 
payment  of  the  balance  found  due  from  the  treasurer 
appointed  by  them,  upon  the  examination  and  audit 
of  his  accounts. 

If  this  be  the  right  construction  of  the  statute,  the 
pursuer's  title  to  sue  is  established  without  the  neces- 
sity of  considering  the  other  ground  upon  which  it 
appears  to  have  been  principally  supported  by  the 
Judges  of  the  Inner  House.  I  certainly  feel  relieved 
by  not  being  under  the  necessity  of  expressing  any 
conclusive  opinion  upon  that  subject;  a  question 
purely  of  practice,  which  has  been  thought  free  from 
difficulty  in  the  Court  below,  and  as  to  which,  from 

(g)  10Shaw,D.  &  B.  413. 
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that  cause  probably,  we  are  without  any  reasons  given        iSAo. 
for  the  opinion  expressed  by  the  Judges.     Upon  a    (^^ejguton 
question  of  practice,  the  rule  of  the  Scotch  Courts,  ». 

constituting  as  it  does  the  law  of  Scotland^  must  pre- 
vail, and  upon  such  a  subject  your  Lordships  would 
be  most  unwilling  to  disturb  a  deliberate  judgment 
of  the  Court  of  Session.  If  any  case  should  come 
before  this  flouse,  calling  for  a  decision  upon  that 
point,  your  Lordships  will  be  anxious  to  be  informed 
more  fully  as  to  the  practice  of  the  Courts  of  Scotland 
upon  the  subject,  and  as  to  the  reasons  upon  which 
any  decision  upon  it  may  be  founded.  No  such  practice 
exists  in  this  country ;  and  if  by  the  law  of  Scotland 
a  party  having  himself  a  right  to  sue  can,  by  such 
directions  as  were  given  in  this  case,  enable  another 
to  maintain  a  suit  in  his  own  name,  it  will  be  neces- 
sary to  consider  many  consequences  which  may  flow 
from  such  a  rule.  In  that  case  the  usual  provision  in 
Acts  of  Parliament,  that  companies  or  other  bodies 
may  sue  by  their  officer,  will  be  unnecessary  in  Scot^ 
land ;  and  if  the  power  exists  only  to  enable  a  com- 
pany to  authorise  a  person  to  maintain  a  suit>  and  does 
not  render  the  company  liable  to  be  sued  in  the  name 
of  the  same  person,  it  would  appear  that  consequences 
may  follow  which  are  not  consistent  with  obvious 
principles  of  justice.  Here  I  must  be  understood  as 
speaking  of  transactions  which  do  not  amount  to 
assignments  of  the  subject-matter  of  the  suit,  but 
which  leave  the  property  in  such  subject-matter,  and 
therefore  the  fruits  of  the  suit,  in  the  party  giving  the 
authority  to  sue.  These  and  many  other  considera- 
tions will,  no  doubt,  receive  all  due  examination  by 
the  Court  of  Session,  in  any  case  in  which  a  similar 
question  may  be  raised.  I  shall  only  further  observe 
that  the  109th  section  {1  k2  W.  4,  c.  43)  does  not 
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1840.       aid  the  proposition  contended  for ;  because,  if  that 

Cbeiohtoh    s^c*io^  enables  any  person  authorised  by  the  trustees 

V.          to  sue  for  the  penalties,  that  authority  is  conferred  by 

the  statute ;  whereas  the  argument  in  this  case  assumes 

a  right  of  delegating  the  power  to  sue  independently 

of  any  statutable  provision. 

As  to  the  objection  that  Creighton  was  not  named  in 
the  conclusion  to  the  summons,  I  cannot  but  express 
my  satisfaction  that  the  learned  Judges  of  the  Court 
of  Session  have  not  found  anything  in  the  practice  of 
that  Court  to  compel  them  to  give  effect  to  such  an 
objection.  The  summons  does  not  in  its  conclusions 
name  Creighton^  but  it  states  previously  that  Mankm, 
the  principal,  and  Creighton  and  the  other  defenders 
as  cautioners,  had  been  applied  to  for  payment,  and 
had  refused,  unless  compelled;  and  then,  omitting  the 
name  of  Creighton^  but  stating  the  name  of  the  prin- 
cipal and  of  the  other  defenders,  concludes  that  the 
said  principal  and  cautioners  aforesaid  might  be  de- 
creed to  pay,  &c.  To  this  summons  Patrick  Creighton 
appeared  and  put  in  defences,  but  did  not  raise  this 
objection.  After  his  death,  his  representative,  the 
present  Appellant,  sisted  himself  as  a  defender  in 
this  process  in  his  place,  but  did  not  raise  this  objec- 
tion, and  the  suit  proceeding  against  him  without 
this  objection  being  made  in  the  sheriff's  court,  a 
d^ree  for  payment  was  pronounced  against  him.  It 
would  have  been  much  to  be  regretted,  if,  under  such 
circumstances,  the  whole  proceedings  could  have  been 
set  aside  by  the  mere  omission  of  the  name  of  Creighton 
in  the  conclusion  of  the  summons.  In  the  case  of 
Capd  V.  Buller  (A),  Sir  John  Leachy  V.  C,  refused  to 
permit  a  party  who  had  appeared  at  the  hearing,  and 
consented  to  be  bound  by  the  decree,  afterwards  to 

{k)  2  Sim.  &  Stu.  462. 
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object  that  he  had  never  been  served  with  process,  or       i840. 
appeared  to  the  suit.  clil^ii 

The  case  then  remains  to  be  considered  upon  its  v* 

merits.  The  Appellant  is  sued  as  the  representative 
of  Patrick  Creightorij  who  became  bound  to  the  com- 
mittee of  trustees  of  the  Lochlibo  road  as  surety  for 
Robert  Rankin^  junior,  treasurer  of  that  road,  that  he 
would  faithfully  execute  his  office,  and  from  time  to 
time,  and  as  often  as  required,  account  for  and  make 
payment  to  the  road  trustees  of  his  intromissions  with 
the  funds  of  the  road,  and  of  all  monies  that  should 
be  paid  to  him  as  such  treasurer.  It  was  also  pro- 
vided by  the  bond,  that  all  monies  to  be  .received 
by  the  treasurer  should  be  lodged  in  the  bank  in 
his  name,  and  that  he  should  at  no  time  keep  in 
his  hands  more  than  20 1.  to  answer  contingencies. 
The  conduct  of  the  trustees,  the  parties  assured,  is 
made  the  ground  on  which  the  non-liability  of  the 
surety  is  rested  :  and  as  a  most  learned  Judge,  Lord 
Jeffrey^  has  expressed  an  opinion,  although  accom- 
panied with  much  doubt,  that  the  cautioners  had 
thereby  been  discharged  ;  and  as  it  is  of  much  im- 
portance that  the  rule  of  law  in  Scotland  upon  this 
subject  should  not  remain  in  doubt ;  I  think  it  right 
to  go  into  some  consideration  of  it,  although  the  four 
Judges  of  the  Second  Division  agreed  in  opinion 
that  the  surety  was  not  discharged ;  in  which  opinion 
I  entirely  concur. 

The  ground  upon  which  Lord  Jeffrey  thought  that 
the  cautioners  were  discharged  was,  that  the  trustees 
had  neglected  at  the  annual  audits  to  require  pay- 
ment of  part  of  the  balance  then  in  the  treasurer's 
hands,  and  to  direct  the  application  of  such  part  of  the 
balance,  being  of  opinion  that  there  was  no  impropriety 
in  there  being  in  his  hands  part  of  such  balances  to  meet 
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1840.       the  current  expenses;  and  therefore  he  thought  tha 
cl^^^s    *^®  cautioners  might,  upon  that  ground,  be  rdicvec 
V.         notwithstanding  the  decision  of  this  House  in  the  ca^ 
of  Mactaggart  v.  fVatsan  (i).     In  that  case  the  d^ 
fence  of  the  cautioner  was  that  the  commissionerB  hi^ 
neglected  the  duty  prescribed  by  statute,  in  not  caX 
ing  the  trustee  to  account  from  1826  to  1820,  and 
upon  that  ground  the  Court  of  Session  thought  tk 
cautioner  relieved ;  but  when  the  case  came  to  thv 
House,  the  noble  and  learned  lord  (Lord  Brougkm) 
who  advised  the  House,  observed  truly,  "  That  vay 
dangerous  doctrines  on  suretyship  obligations  appeir 
to  be  suggested  in  some  of  the  cases  in  Scotland  (jf):" 
the  interlocutors  appealed  from  were  reversed,  and  die 
surety  was  declared  to  be  liable.     That  case  is  of  Ae 
highest  importance,  as  it  removes  the  authority  of ; 
some  early  cases  in  Scotland,  which  are  not  consirtent ! 
with  it,  and  makes  the  rule  applicable  to  such  attt ' 
the  same  in  Scotland  as  in  England.     Indeed  it  hil 
not  been  contended  at  the  bar  that  the  rule  in  thetw 
countries  is  different.      Upon  the  rule  in  Englad 
there  is  no  doubt.     It  is  familiar  to  every  lawytf, 
and  I  am  glad  to  be  able  to  expound  it  in  the  tffltf 
in  which  a  Judge  of  the  highest  authority  has  laid 
it  down,  and  which  I  think  entirely  correct     Lorf> 
Eldon  says,  in  the  case  of  Samudl  v.  Howarth  {lijf 
"The  rule  is  this, — that  if  a  creditor,  without  the  ooih 
sent  of  a  surety,  gives  time  to  the  principal  debtor,  \ff 
so  doing  he  discharges  the  surety  ;  that  is,  if  time  ^ 
given  by  virtue  of  positive  contract  between  the  cie^ 
ditor  and  the  principal ; — ^not  where  the  creditor  ii 
merely  inactive.     And,  in  the  case  put,  the  surety  » 
held  to  be  discharged,  for  this  reason,  because  the 
creditor  by  so  giving  time  to  the  principal,  has  put  i* 

(0  Ante,  Vol.  111.  p.  525.      {j)  Id.  540.      (*)  3  Meriv.  278- 
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out  of  the  power  of  the  surety  to  consider  whether       1 84o. 
he  will  have  recourse  to  his  remedy  against  the  prin-    Creiohton 
cipal  or  not ;  and  because  he,  in  fact,  cannot  have  the     ^  *• 
same  remedy  against  the  principal  as  he  would  have 
had  under  the  original  contract."     In  Eyre  v.  JEve- 
reit  (/),  adelay  of  five  years,  during  which  the  obligee 
had  not  sued  the  principal,  was  urged  as  an  exonera- 
tion of  the  surety,  but  the  same  learned  Judge  held 
the  surety  liable ;  and  this  rule  of  law  is  so  well  under- 
stood in  this  country,  and  so  well  explained  bv  Lord 
JEldon,  that  it  is  not  necessary  to  enter  into  an  inves- 
tigation of  any  other  cases  on  the  subject. 

What,  then,  are  the  facts  of  the  present  case  with 
reference  to  this  rule  ? — The  accounts  were  regularly 
examined  and  audited,  and  it  may  be  assumed  that  it 
was  the  duty  of  the  trustees  not  to  leave  more  money 
in  the  hands  of  the  treasurer  than  might  be  necessary 
for  the  current  expenses  of  the  road,  and  that,  in  fact, 
more  was  left  in  his  hands  than  was  necessary  for 
that  purpose  ;  but  there  is  no  evidence  of  any  altera- 
tion in  the  terms  of  the  contract  to  which  the  surety 
was  a  party ;  nothing  that  could  have  precluded  the 
trustees  from  requiring  payment  of  the  balance  found 
due.  There  was,  therefore,  nothing  more  than  an 
omission  to  require  payment ;  and  although  this  might 
be  a  neglect  of  the  duty  imposed  upon  the  trustees  by 
the  Act,  it  does  not  for  that  reason  operate  more 
strongly  in  favour  of  the  surety,  than  a  similar  neg- 
lect of  the  course  of  proceeding  which  the  surety 
might,  from  the  usual  course  of  business,  or  the  rou- 
tine of  trade,  or  the  nature  of  the  transaction,  have 
been  led  to  expect  would  take  place.  Such  neglect 
can  only  be  urged  in  his  favour  as  placing  him  in  a 
different  situation,  and  exposing  him  to  greater  risk, 

(/)  2  Riws.  381. 
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1840.       than  he  had  intended  ;  and  this  effect  is  produced  by 
CnEiGHTOM    ^^^^  omission  in  keeping   the  principal  punctual 
«•         to  his  payments  ;  but  such  omission  cannot  be  pleaded 
as  an  exoneration  of  the  surety. 

It  was  truly  said  that  the  trustees  had  improperly 
sanctioned  the  treasurer's  applying  the  balances  in 
his  hands  for  the  Lochlibo  road,  to  defray  the  expenses 
of  the  Monkredding  road ;  and  this  I  think  appears  to 
be  the  case ;  for  I  cannot  think  that  the  Monkredding 
road  can  be  considered  as  included  in  this  bond  ;  but 
that  does  not  appear  to  me  to  be  material,  as  the  facts 
arise  in  this  case.     If,  indeed,  the  attempt  had  been 
to  make  the  surety  repay  balances  from  the  Lochlibo 
trust,  which  the  treasurer  had,  with  the  consent  of  the 
trustees,  applied  in  repaying  to  himself  balances  due 
to  him  upon  the  Monkredding  road,  a  question  would 
arise  whether  such  application  of  the  Lochlibo  trust 
balances  was  not  equivalent  to  payment  to  the  trus- 
tees, for  the  purpose  of  relieving  the  sureties  from  a 
claim  for  so  much  of  the  balances  as  were  so  applied ; 
but  no  such  case  arises.     The  Appellant,  in  his  revised 
case,  states  the  annual  balances  of  the  Lochlibo  trust 
in  the  treasurer's  hands,  and  brings  out  367/.  6^.  %d. 
as  the  ultimate  balance  on  the  4th  of  June  1833  ;  and 
he  also  shows  the  effect  of  including  the  Afonkredding 
account,  which  does  not  materially  affect  the  balance, 
as  indeed  it  could  not,  the  balance  due  to  the  trea- 
surer on  the  Monkredding  road  in  June  1833  being 
only  10  Z.  1 6«.  2  J  rf. ;  and  the  Appellant's  minute,  given 
in  pursuant  to  the  interlocutor  of  the  18th  of  Janu- 
ary 1838,  shows  that  he  has  not,  in  the  sum  which 
he  has  been  decreed  to  pay  on  account  of  the  Lochlibo 
trust,  been  prejudiced  by  the  manner  in  which  that 
account  has  been  blended  with  the  account  of  the 
Monkredding  road.      It   would,   indeed,   from    that 
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minute,  appear  that  a:  small  part  of  the  sum   the       i840. 

surety  has  been  decreed  to  pay,  consists  of  a  balance    caEioHTON 

due  from  the  treasurer  in  respect  of  Monkredding  road 

to  26th  oi  May  1833;  but  in  the  former  part  of  his 

case,  he  states  10 Z.  15^    b\d.  to  have  been  due  to 

the  treasurer  on  that  account  on  the  4th  June  1833. 

I  have  not  been  able  to  reconcile  these  two  statements ; 

but  the  diflTerence,  if  any,  must  be  very  small,  and  no 

case  is  made  for  the  Appellant  upon  any  such  error  in 

the  accounts. 

I  am,  on  the  whole,  perfectly  satisfied  that  the  in- 
terlocutors appealed  from  are  correct ;  I  shall,  there- 
fore, move  your  Lordships  that  they  be  affirmed,  with 
costs  J  for  although  the  Lord  Ordinary  threw  out  an 
opinion  upon  the  merits  of  the  case,  he  came  to  no 
judgment,  but  made  avizandum  to  the  Second  Divi- 
sion, and  the  judgment  of  the  Inner  House  was 
unanimous. 

In  the  other  appeal,  with  respect  to  the  Irvine 
trust,  the  circumstances  do  not  appear  materially  to 
differ  from  those  of  the  present  case  ;  I  therefore  move 
your  Lordships  that  the  interlocutors  complained  of 
in  that  appeal  also  be  affirmed,  with  costs. 

Interlocutors  in  both  appeals  affirmed  with  costs. 


John  Copland     - Appellant.  i838: 

May   1.  11. 

Margaret  Toulmin  and  Others    -     -  Respondents.  ^^^^^^  \^' 

R.  and  A.  T.  having  carried  on  the  business  of  navy-agents  as  j  ^^J 

partners  in  equal  shares,  and  R,  having  retired,  leaving  the  part-  ""^ 

nership  accounts  unsettled,  with  large  balances  due  to  the  firm  Partnership 

from  its  customers.  A,  T.  took  C.  into  partnership,  the  customers'  Shares  in.* 

accounts  were  transferred  to  the  new  partnership  books,  and  the  Accounts, 

business  was  carried  on  as  before,  until  A.  7*/s  death,  without  Mode  of 

any  agreement  in  writing,  or  settlement  of  accounts  between  ^oJungthem. 


360  CASES  IN  THE  HOUSE  OF  LORDS. 

1838.  these  partners,  or  other  evidence  to  show  their  shares  in  the  con- 

* — v — '  cem.     On  a  hill  being  filed  by  A.  T.*s  representatives  against  C. 

Copi.AiiD  for  an  account,  he  stated  that  the  agreement  was  **  that  if  A,  T. 

^*  would  bring  into  the  partnership  40,000  /.  of  good  debts  due  from 

louLMTK.  ^Yie  customers  to  the  former  partnership,  his  share  in  the  concern 

should  be  two-thirds  and  C/s  one-third,  otherwise  they  should 
have  equal  shares  ;*'  and  that,  in  consequence  of  A.  T^.'s  not 
bringing  in  the  40,000/.  of  good  debts,  the  s^reement  was  varied 
accordingly.  There  were  entries  in  the  accounts  debiting  the 
partners  equally  with  the  prices  of  wines  purchased,  and  with 
losses  on  transactions  in  the  public  funds ;  and  one  witness  said 
that  C.  directed  him  in  A.  T.'b  presence  to  make  up  the  general 
partnership  accounts  in  equal  shares. 

Held,  that  as  it  was  established  by  a  judgment  in  a  former  appeal, 
that  the  40,000  /.  of  good  debts  were  brought  into  the  new  part- 
nership according  to  the  agreement,  the  event  in  which  it  was  to 
be  altei^d  never  occurred ;  and  as  the  accounts  were  uniform  and 
contained  no  evidence  of  an  alteration,  the  partnership  was  con- 
tinued in  the  proportion  of  two-thirds  to  A,  T.  and  one-third  to  C 
(In/ray  pp.  370.  373  ) 

Held,  also,  that  in  taking  the  accounts  between  C.  and  A.  T.y  and 
between  them  and  the  former  firm,  the  monies  paid  in  by  th^ 
customers  of  both  firms  without  specific  appropriation  or  contract, 
were  to  be  applied  first  in  discharge  of  their  debts  to  the  former 
firm,  according  to  the  rule  in  Clayton* s  case,  although  A,  7\,  in 
an  affidavit  made  by  him  in  a  suit  between  himself  and  R*b  repre- 
sentatives, swore  that  it  was  agreed  between  him  and  C.  that  the 
advances  to  be  made  by  them  to  the  creditors  should  be  first  repaid 
out  of  their  payments,  and  the  surplus  only  in  liquidation  of  their 
debts  to  the  former  firm.     {Infra,  pp.  375,  376.) 

Evidence  is  not  to  be  received  of  admissions  or  declarations  made 
by  parties,  and  not  put  in  issue  by  the  pleadings.     (373.  375.) 

It  requires  a  very  strong  case  to  induce  the  Lords  to  reverse  a  decree, 
nine  years  afler  its  date,  especially  if  that  decree  established  no 
fact,  adjudicated  no  right,  but  merely  directed  proper  inquiries  to 
obtain  information  for  the  Court,  and  the  objects  of  it  were  ex- 
hausted, the  Appellant  himself  having  joined  in  the  inquiries  and 
failed.     (Infra,  p.  369.) 

It  is  irregular,  by  an  exception  to  a  report,  to  raise  a  proposition 
foreign  to  the  subject-matter  of  the  report.     {Infra,  p.  377.) 

The  order  of  this  House,  on  the  appeal  between 
the  present  Respondents  and  the  Appellant,  in  1834, 
(reported  ante,  Vol.  11.  p.  681),  reversing  an  order  of 
the  Court  of  Exchequer,  which  disallowed  an  excep- 
tion to  the  Master's  separate  report,  and  remitting  the 
cause^  with  instructions  to  allow  the  exception,  was 
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made  an  order  of  that  Court;  and  in  pursuance  thereof,  1 838. 
it  was  referred  back  to  the  Master  to  review  his  said  copi.ano 
report.  The  Master  accordingly  made  another  sepa- 
rate report  on  the  2d  of  July  1835,  and  thereby 
certified  that  he  found  that  Abraham  Toulmin  did 
bring  into  the  partnership  of  Toulmin  &  Copland 
40,000  /.  of  good  debts,  which  were  owing  to  the  for- 
mer partnership  of  Richard  and  Abraham  Toulmin^ 
according  lo  the  true  intent  and  meaning  of  the 
agreement  mentioned  in  the  decree  made  in  the 
cause  in  1828.  And  l)e  further  certified,  "  that  he 
found,  by  the  evidence  laid  before  him,  that  the  agree- 
ment was  varied  and  altered  after  the  commencement 
of  the  partnership  between  A,  Toulmin  and  the  Ap- 
pellant, and  that  it  was  agreed  between  them  that 
they  should  carry  on  and  be  interested  in  the  partner- 
ship in  equal  shares,  and  should  receive  and  pay  the 
profits  and  loss  in  equal  moieties." 

To  this  report  the  Respondents  took  two  exceptions ; 
insisting  by  the  first,  that  instead  of  the  above  finding, 
the  Master  ought  to  have  found  that  the  said  agree- 
ment was  not  afterwards  varied  or  altered ;  and  by  the 
second,  that  the  Master  had  not  stated  under  what 
circumstances  and  in  what  respects  the  agreement 
was  varied  and  altered. 

Those  exceptions  were  argued  before  Lord  Abinger, 
C.  B.,  who,  by  an  order  made  on  the  27th  of  Febru- 
ary 1836,  allowed  them,  and  directed  the  Master  to 
review  and  vary  his  report  (a). 

The  Master  accordingly,  by  his  report,  dated  the 

(a)  The  following  are  extracts  from  the  short-hand  writer's  notes 
of  his  Lordship's  observations  during  the  argument : — **  I  do  not 
see  how  to  get  over  this  part  of  the  argument.  The  House  of 
Lords  has  established  and  decided,  that  the  40,000/.  were  brought 
in,  in  pursuance  of  the  contract ;  and  the  only  question  is,  whether^ 
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1838.       30th  of  November  lS36y  certified,  that  in  obedience 
CoPLAKD     to  the  last-mentioned    order  he  reviewed   his    said 

TouLMiN.  independent  of  that  circumstance  (the  reason  that  Mr.  Copland,  in 
his  affidavit,  gave  for  the  new  agreement,  having  failed)  any  new 
agreement  did  take  place.  Chief  Baron  A  lexander,  when  he  made 
the  decree  in  1828,  had  before  him  the  whole  of  the  evidence 
to  sustain  any  inference  of  a  new  agreement  that  the  Master  had  ; 
the  object  of  his  reference  to  the  Master  afterwards  was  to  give  the 
advantage  to  Mr.  Copland  of  adding  more  evidence  before  the 
Master  than  had  appeared  before  the  Court,  to  induce  the  Chief 
Baron  to  make  a  decision  that  there  was  a  new  agreement ;  because, 
if  the  evidence  before  the  Chief  Baron  was  sufficient  to  warrant  the 
opinion  that  there  was  such  a  new  agreement,  it  was  the  duty  of 
the  Chief  Baron  so  to  decide,  and  not  to  make  this  reference  to  the 
Master.  He  must  have  been  of  opinion  that  the  evidence,  as  it 
then  stood,  was  too  doubtful  for  him  to  come  to  a  decision  that 
Copland  and  Toulmin  had  made  a  new  agreement.  The  reference 
was  made  to  give  Copland  an  opportunity  of  producing  new  evi- 
dence before  the  Master.  I  don't  know  that  any  new  evidence  was 
produced :  the  onus  probandi  was  thrown  upon  Copland,  That  ap« 
pears  to  be  the  short  vie w  of  the  case." 

His  Lordship  afterwards,  in  giving  his  judgment,  observed :  ''  I 
not  only  think  that  it  was  too  doubtful  to  have  come  to  the  conclu- 
sion that  a  new  agreement  was  made,  assuming  always,  as  the  House 
of  Lords  declared,  that  Toulmin  complied  with  his  engagement  ac- 
cording to  the  spirit  of  it,  in  the  bringing  in  the  40,000/.  good 
debts;  but  I  do  not  think  the  evidence  referred  to  by  Harrison^ 
on  the  books,  which  is  the  only  evidence  besides  that  of  Edmunds, 
at  all  justifies  the  inference*.  That  evidence,  I  must  conclude, 
did  not  satisfy  Chief  Baron  Alexander — did  not  justify  him  in  draw- 
ing such  an  inference;  nor  would  it  satisfy  me. 

'^  Supposing  the  fact  to  have  been,  which  now  I  assume,  that  the 
original  agreement  was  a  partnership  for  two-thirds  for  Toulmin  and 
one-third  for  Copland;  if  any  variation  took  place,  it  became  impor- 
tant for  Copland  then  to  have  thut  variation  established  by  entries 
in  the  books,  and  by  making  up  the  partnership  accounts.  Now, 
Edmunds  swears  to  a  conversation  that  took  place  14  years  before 
he  gave  bis  evidence.  It  is  a  long  time  to  recollect  a  conversation 
of  a  precise  character.  He  supposes,  and  I  have  no  doubt  believes, 
that  he  had  that  direction  from  Copland ;  and  he  also  believes  that 
Toulmin  heard  him :  that  depends  on  the  recollection  of  14  years. 
How  very  few  men  there  are  who  could  undertake,  if  they  were 
cross-examined  in  a  Court  of  Justice,  vivd  voce,  to  swear  positively 
to  such  a  recollection  ?  I  should  doubt  very  much,  assuming 
the  fact  that  an  agreement  had  been  made  for  a  partnership,  and 
that  the  interest  was  divisible  into  thirds,  two-thirds  to  one  man, 


♦  See  the  evidence,  2  Clark  &  F.  693,  ei  seq. 
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report,  and  found  that  the  agreement  was  not  varied,        isss. 
and  that  the  partnership  between  A.  Toulmin  and  the     q^^^ 

V. 

and  one-third  to  another,  and  no  evidence  whatever  of  any  new  Toulmiit. 
agreement, — ^whether  a  jury  would  ever  draw  a  conclusion,  upon 
the  memory  of  a  witness  of  a  conversation  14  years  hack  that  he  had 
received  a  direction  so  to  make  up  the  hooks,  that  that  was  evidence 
of  the  agreement.  Where  is  the  consideration  for  the  alleged 
new  agreement  ?  What  change  of  circumstances  had  taken  place 
to  give  rise  to  it  ?  It  is  argued  very  ingeniously  hy  Mr.  Copland* a 
counsel,  that  although  the  House  of  Lords  has  put  a  proper  inter- 
pretation on  this  agreement,  and  that  by  the  facts  in  evidence  the 
agpreement  has  been  complied  with,  in  their  sense  of  it ;  yet  it  waa 
competent  for  Toulmin  and  Copland  to  put  a  difiPerent  sense  on  it, 
and  then  to  have  come  to  the  new  agreement,  on  the  supposition  that 
the  first  was  not  performed  in  their  sense  of  it. — Could  their  sense 
of  it  he  different  from  the  expression  in  Copland  %  own  affidavit  f, 
that  Toulmin  was  to  bring  in  40,000/.  of  good  debts  to  meet 
claims  ?  It  is  quite  plain  he  has  done  that  effectually  ;  and  how  can  I 
assume,  for  the  purpose  of  raising  a  conjecture,  founded  on  imagina- 
tion and  inference,  that  they  misunderstood  the  agreement  in  the 
real  sense  of  it,  which  was  very  plain  from  the  words  of  it,  and  that 
it  meant  something  else,  and  therefore  they  made  some  new  agree- 
ment, which  is  not  proved,  except  hy  Copland  fi  own  suggestion,  in 
order  to  vary  the  original  contract  ?  It  is  true  Copland' »  affidavit 
goes  to  that  effect ;  but  although  I  do  not  mean  to  question  hi^ 
veiacity,  one  cannot  take  the  affidavit  of  a  defendant  in  his  own 
favour,  as  evidence  on  a  fact  that  is  controverted.  It  is  receivable 
evidence,  but  it  is  not  evidence  that  a  Court  is  warranted  to  pro- 
nounce a  judicial  decision  upon,  unless  it  be  admitted,  or  confirmed 
by  other  facts  in  the  cause. 

**  Assuming,  therefore,  that  the  original  contract  was  for  a  partner- 
ship in  three  parts,  one  of  which  only  was  to  be  Copland's^  without 
any  sort  of  evidence  of  any  new  agreement  to  change  it,  or  any 
proof  of  a  consideration  to  justify  a  new  agreement  to  change  it ; 
could  any  jury  in  the  world  be  advised  by  any  Judge  to  give  credit 
to  the  mere  evidence  of  a  witness  of  a  conversation  14  years  before, 
that  he  had  heard  Copland^  in  Toulmin* %  presence,  direct  him  to 
make  up  the  books  on  the  footing  of  an  equal  partnership,  and  that 
Toulmin  had  made  no  objection  to  it  ?  Is  that  sufficient  evidence 
to  prove  such  an  agreement  ?  Chief  Baron  Alexander  did  not  think 
that  that  evidence,  accompanied  with  the  evidence  of  Copland's  affi- 
davit, was  sufficient ;  nor  did  he  think  that  the  evidence  of  the  books 
was  sufficiently  conclusive  to  induce  him  to  form  that  judgment. 

'*  I  cannot  conceive  but  that  the  transaction  respecting  the  stocks, 
which  is  the  foundation,  or  one  of  the  foundations  at  least,  of  the 
inference  that  is  drawn  of  an  equal  concern,  is  a  mistaken  one. 


t  See  the  affidavit,  2  Clark  &  F.  684. 
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Appellant  was  to  be  considered  as  in  thirds ;  and  he 
directed  the  accounts  to  be  taken  on  that  principle. 

I  have  no  doubt  that  Harrison  is  a  good  accountant ;  but  I  have  had 
experience  of  many  accountants  in  Courts  of  Justice;  they  sometimes 
make  mistakes  like  other  men ;  their  conclusions  arc  not  absolutely 
inevitable  ;  and  as  Harrison  has  given  us  the  foundation  of  his  judg- 
ment, we  can  look  at  it,  for  it  is  quite  clear,  on  his  statement,  that 
he  refers  for  the  judgment  he  draws  that  these  books  furnish  evi- 
dence of  equality  of  interest,  to  those  particular  items  only  which 
have   been  the  subject  of  discussion  before   me  yesterday; — the 
stock  transactions.     We  find  instances  of  stock  speculations,  which 
are   gambling  transactions,  in  which  the   losses  are  paid  by  the 
partnership  drafts ;  but  immediately,  and  upon  some  direction  by 
Toulmin   himself,  they  are  charged  in  equal  portions   to  the  two 
partners.     Now  that  this  was  not  a  partnership  transaction,  is  per- 
fectly clear.     If  the  parties  had  made  together  an  expedition  to 
Newmarket,  and  had  there  betted  on  some  race,  and  had  put  their 
accounts  into  hotch-potch,  and  paid  them  by  a  draft  of  the  copart- 
nership funds,  they  would  have  just  done  the  same  thing — they 
would  have  directed  the  clerk  to  charge  each  man's  separate  accouxU 
with  an  equal  portion,  but  that  would  not  be  a  partnership  transac- 
tion.    The  very  circumstance  of  its  being  so  charged,  and  charged 
at  the  very  moment,  shows  that  the  transaction  is  completed  at 
once,  and  that  it  is  not  entered  in  the  partnership  books  in  any  other 
way  than  merely  as  a  payment  made  to  each  individual  partner.  It  is 
exactly  the  same  as  if  each  individual  partner  had  drawn  a  draft  on 
the  partnership  concern,  payable  to  himself;  he  does  what  he  likes 
with  that  draft,  the  clerk  charges  him  in  his  private  account  with 
it.     Navy  agents,  1   presume,  do  not  enter  into   transactions  of 
gambling  as  matters  of  partnership ;  if  they  make  joint  transactions 
in  gambling,  on  each  occasion  they  will  do  it  by  a  specific  contract 
with  the  other,  as  one  partner  could  not  bind  another  in  such  a 
ta^nsaction.     Suppose  there  had  been  three  partners  in  this  concern, 
and  all  habitually  paying  their  private  accounts  by  draft  on  the 
partnership,  in  which  case  the   separate  account  of  each  person 
would  be  debited  with  that  draft :  suppose  two  had  agreed  to  have  a 
transaction  in  the  funds  to  make  a  speculation  of  this  nature,  with- 
out consulting  the  other ;  or  the  other,  a  prudent  man,  would  not  be 
concerned  in  it  at  all ;  the  same  thing  would  have  happened ;  they 
would  have  paid  the  money  for  the  loss  by  a  cheque  on  the  bankers  of 
Ihe  partnership;  and  the  clerk  would  have  debited,  in  equal  moieties, 
the  two  partners  who  made  the  transaction,  to  the  amount  of  the  loss. 
I  do  not  think,  therefore,  any  of  those  transactions  furnish  any  evi- 
dence whatever  of  a  partnership  in  equal  moieties  ;  nor  that  those 
were  partnership  transactions,  because  if  they  were,  there  would  be 
no  occasion  to  carry  them  immediately  to  the  debit  of  each  party. 

"Well,  then,  next  come  the  household  expenses.  If  the  charge 
had  been  for  wine  purchased  by  the  house,  and  that  wine  had  been 
sent  to  each  party,  and  each  party  debited  with  the  wine  so  sent, 
what  would  the  inference  have  been  ?    Why,  that  each  partner  dealt 
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By  another  separate  report,  bearing  date  the  15th         i83«. 
oi  February  1836,  the  Master,  after  certifying  that     CoplIkd 
states  of  facts  had  been  laid    before  him  on  behalf    _    v. 
of  the  Appellant  and  Respondents,  supported  respec- 
tively by  the  evidence  mentioned  in  that  report,  found, 
amongst  other  things,  that,  in  taking  the  accounts 

with  the  house,  as  they  would  with  any  other  wine-mcrchaut,  and 
was  charged  in  the  account  with  what  he  had  :  that  is  the  case  as 
to  some  of  the  entries,  but  not  of  the  entries  where  the  charge  is  to 
household  expenses.  The  very  circumstance  of  its  finding  no  further 
place  in  the  accounts,  but  terminating  in  household  expenses, 
shows  it  was  bought  for  some  purpose  connected  with  the  household 
expenses,  as  against  both  these  partners :  tiiat  it  is  inevitable,  and 
it  comes  under  all  those  charges  which  are  charges  of  household 
expenses,  payment  of  house  rent,  payment  of  land  tax,  of  assessed 
taxes,  and  of  every  other  charge  that  belongs  to  the  common  house* 
I  do  not  find  from  the  evidence,  that  they  dispensed  this  wine  in  their 
common  house,  that  is,  the  house  belonging  to  both,  but  yet  it  is 
household  expenses.  It  appears  to  me  to  be  a  just  and  legitimate 
inference,  that  it  was  a  contract  between  them,  that  the  wine  which 
they  purchased  for  the  household  expenses  should  be  equally  divided 
between  them ;  because  the  household  expenses  could  not  fairly  be 
charged,  unless  it  was  for  the  entertainment  of  customers. 

**  What  inference  is  to  be  drawn  from  the  account  not  being  ba- 
lanced, or  settled  at  all  ?  Tt  is  argued  that  it  was  so  much  the 
interest  of  Toulminj  if  he  had  the  larger  share,  to  have  the  accounts 
settled,  that  therefore  the  argument  is  strongly  against  him  that 
they  were  not  balanced  and  settled.  I  do  not  feel  that :  on  the 
other  hand  it  may  be  said,  as  soon  as  the  agreement  was  changed,  if 
it  was  changed,  it  was  so  much  the  interest  of  Cop/and  to  have 
some  evidence  of  it,  as  he  had  none  but  the  honour  of  his  partner 
and  his  memory,  that  he  ought  to  have  it  immediately  evidenced  by 
some  settlement  of  the  books.  One  of  the  clerks  who  had  been 
with  them  all  the  time,  and  who  is  with  Copland  now,  swears  he 
could  not  make  out  by  the  books  to  what  degree  they  were  interested 
respectively.  That  argument,  therefore,  stands  equal ;  it  appears  to 
me  to  make  nothing  in  either  scale. 

'*  Considering  that  the  House  of  Lords  have  established  one  part 
of  this  case  in  a  way  in  which  I  am  not  at  liberty  to  shake  it  by  any 
issue  on  the  subject ;  considering,  that  on  the  remaining  part,  the 
evidence  did  not,  in  the  opinion  of  the  Chief  Baron,  justify  him  in 
coming  to  the  conclusion  that  there  was  any  variation  of  the  agree- 
ment ;  and  considering  that  the  Master  has  had  no  new  evidence  to 
lead  to  that  conclusion,  and  being  myself  very  strongly  of  opinion, 
that  on  the  evidence,  as  it  stood,  the  Master  ought  not  to  have  come 
to  that  conclusion  any  more  than  the  Chief  Baron  did,—- my  dispo- 
sition 16  to  allow  these  exceptions." 
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\s:is.       between  A.  Toubnin  and  the  Appellant,  as  directed  by 
^    ^    '      the  decree  of  June  1828  (b).  all  sums  received  by  the 

Copland  ,  ^   ^'  ,  •' 

V.  firm  of  Toulmin  &  Copland  from  their  customers  and 

clients,  who  had  been  debtors  to  the  former  firm  of 
Richard  &  Abraham  Toulmin^  and  to  whom  advances 
had  been  made  by  the  firm  of  Toulmin  &  Copland^  in 
the  ordinary  and  necessary  course  of  the  business  and 
practice  of  navy  agents,  should,  in  the  first  place,  be 
applied  towards  the  discharge  of  such  advances  and 
interest  respectively,  and  that  the  surplus  only  should 
be  applied  towards  the  discharge  of  debts  due  from 
such  customers  and  clients  respectively  to  the  firm  of 
Richard  8c  Abraham  Toulmin. 

The  Respondents  took  four  exceptions  to  that  re* 
port,  of  which  it  is  only  necessary  to  state  the  second, 
viz.  "that  the  Master,  regard  being  had  to  the  evidence 
laid  before  him,  instead  of  his  said  finding,  ought  to 
have  found,  that  in  taking  the  accounts  between 
A.  Toulmin  and  the  Appellant,  as  directed  by  the  said 
decree,  all  sums  received  by  the  firm  of  Toulmin  & 
Copland  from  their  customers  and  clients  who  had 
been  debtors  to  the  firm  of  Richard  &  Abraham 
Toulmin^  and  whose  debts  had  been  transferred  to 
their  respective  accounts  in  the  books  of  Toulmin  & 
Copland^  should  in  the  first  place  be  applied  towards 
the  discharge  of  the  debts  owing  to  Richard  &  Abra^ 
ham  Toulmin^  and  of  the  interest  thereon,  and  that  the 
surplus  only  (if  any)  should  be  applied  towards  the  dis- 
charge of  the  advances  and  interest  in  the  said  report 
mentioned ;  and  that  the  firm  of  Toubnin  &  Copland^ 
as  between  them  and  Abraham  Toulmin^  should  be 
charged  with  the  sums  so  firstly  applied,  and  with 
interest  thereon  from  the  times  when  the  same  were 

{h)  See  the  decree,  ante^  Vol.  H.  p.  685. 
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respectively  received  to  the  4th  oi  January  1 819,  at  the        1 838. 
rate  of  6/.  per  cent,  per  annuniy  with  annual  rests."  ^    ^^ 

The  four  exceptions  came  on  to  be  heard  before  _  v. 
Lord  Abinger,  C.  B.,  who,  by  an  order  bearing  date  the 
17th  of  December  1836,  was  pleased  to  allow  the  said 
second  exception  (c),  except  where  it  appears  on  the 
face  of  the  accounts  in  the  books  of  the  firm  of  Toulmin 
&  Copland,  in  the  Master's  said  report  mentioned  and 
referred  to,  that  deductions  had  been  made  from  par- 
ticular receipts,  and  the  balances  only  carried  to  the 
credit  of  the  account:  and  it  was  thereby  referred 
back  to  the  Master  to  review  his  said  report,  and  vary 
and  amend  the  same  accordingly. 

In  February  1837,  the  Appellant  presented  his 
appeal  to  this  House  from  the  said  orders,  dated 
respectively  the  27th  of  February  and  the  17th  of 
December  1836. 

While  that  appeal  was  pending,  various  proceedings 
were  taken  in  the  Court  of  Exchequer  in  prosecution  of 
the  original  decree  pronounced  in  June  1828  {d).  In 
November  1837  the  Appellant  enrolled  that  decree  and 
presented  an  appeal  against  it.  That  appeal  was  ob- 
jected to  by  the  Respondents,  as  being  against  the 
standing  orders  of  the  House,  but  the  Appeal  Com- 
mittee sustained  it  on  the  authority  of  the  case  of 
Brooke  v.  Champernowne{e).  Both  appeals  came  to 
be  heard  together  in  May  1838. 

Mr.  Knight  Bruce  and  Mr.  Wakefield^  for  the  Ap- 
pellant : — The  protracted  litigation  between  those 
parties  was  caused  by  the  want  of  any  written  agree- 
ment of  the  terms  of  the  partnership  between  the 
Appellant  and  Abraham  Toulmin.     From  the  com- 

(c)  See  3  Y.  &  C.  625.  (c)  Ante,  Vol.  IV.  p.  247. 

((/)  Id.  382,  643,  and  633. 
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1838.       mcncenient  of  that   partnership  in  1806,  until  tl 
^' — '      death  of  Mr.   Touhnin  in   1819,  their  business  w-j 

Copland  .111  .1  •  1 

V.  carried  on  by  them  without  coming  to  any  settlemei 

of  accounts.  When  the  Respondents,  as  the  repne 
sentatives  oi  A.  Touhnin^  filed  their  bill  for  an  ac< 
count  against  the  Respondent,  they  had  not  a  pa^ 
tide  of  evidence  to  show  the  proportions  of  interat 
which  each  of  the  partners  had  in  the  concern.  The 
only  evidence  on  which  their  claim  to  two-thinb 
has  been  founded,  was  furnished  by  the  RespoD* 
dent,  in  an  affidavit  which  he  made  in  support  d 
a  motion  in  an  early  stage  of  the  cause.  In  that 
affidavit  he  says,  "  It  was  on  the  formation  of  suck 
co-partnership,  in  the  first  instance,  agreed  betweei 
this  deponent  and  the  said  A.  Touhnin^  that  upoB 
the  said  A.  Toulmins  bringing  into  the  said  part^ 
nership  between  him  and  this  deponent  40,000/.  of 
good  debts  which  were  owing  to  the  late  conoenif 
which  was  carried  on  in  partnersliip  between  the  said 
A.  Toulmin  and  Richard  Toulmin^  then  a  lunatic,  and 
which  was  for  the  purpose  of  meeting  the  claims  by 
debts  transferred  from  the  said  firm,  and  upon  this 
deponent's  bringing  4,000/.  into  the  said  partnership 
concern  between  him  and  the  said  A.  Toulmin^  the 
said  A.  Toulmin  should  be  entitled  to  two-thirdsof  that 
concern,  and  this  deponent  to  the  other  third ;  but  the 
said  A.  Tovhnin  not  being  able  to  bring  40,000/1  rf 
good  debts  into  the  said  partnership  concern,  itiMd 
afterwards  agreed  between  this  deponent  and  the  said 
A.  Toulmin^  tliat  they  should  carry  on  their  said  co» 
partnership  trade  or  business  of  navy  agents  tipon 
equal  terms  as  to  profit  and  loss,  and  they  did  accord- 
ingly  so  carry  on  such  trade  or  business." 

This  House  has  decided  in  the  former  appeal  that 
A.  Toulmin  brought  in  tJie  40,000/.  of  good  debts,  in 
the  true  sense  and  meaning  of  the  agreement.    To 
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that  decision  the  Respondent  is  bound  to  submit,  how-  i838. 
ever  aggrieved  he  may  be  by  the  result.  But  although  ^  ""  ' 
the  state  of  facts  presented  to  the  House  justified  the  _  .». 
conclusion  to  which  the  House  came,  there  is  no  incon- 
sistency  in  supposing  that  the  partners  themselves  did 
not  consider  the  terms  of  the  agreement  to  have  been 
complied  with  in  their  sense  of  its  meaning,  and  that 
therefore  they  came  to  a  new  agreement  to  carry  on 
the  business  in  equal  shares  of  profits  and  loss.  That 
supposition  is  consistent  with  the  decision  of  the  House^ 
with  the  state  of  the  accounts,  with  the  affidavit  and 
answer  of  the  Appellant,  and  also  with  an  affidavit 
made  by  A.  Toulmin  in  the  matter  of  his  brother's 
lunacy.  The  latter  part  of  the  Appellant's  affidavit 
stating  the  alteration  of  the  agreement,  is  as  much 
entitled  to  credit  as  the  former  part,  which  states  that 
by  the  original  agreement  Mr.  Toulmin  was  to  be 
interested  in  two-thirds  of  the  business.  This  affidavit 
was  made  evidence  in  the  cause  by  the  Respondents, 
and  if  admissible  at  all,  it  should  be  taken  altogether, 
and  that  part  which  was  for  the  benefit  of  the  Ap- 
pellant should  be  read  for  him,  as  the  other  part  was 
rdkd  against  him  ;  Boardman  v.  Jack8on(d). 

There  were  depositions  of  a  witness  named  Reynolds^ 
read  de  bene  esse  at  the  hearing.  They  set  forth  a 
conversation  which  that  witness  said  he  had  with  the 
Appellant,  after  the  suit  had  commenced,  to  the  effect 
that  the  Appellant  admitted  that  he  was  only  entitled 
to  one-third  share,  but  that  the  Respondents  had 
offered  him  four  ninths,  which  he  would  accept.  These 
depositions  were  properly  objected  to  as  inadmissible 
by  the  rules  of  pleading  and  evidence,  as,  the  alleged 
conversation  not  being  put  in  issue  by  the  pleadings, 
the  Appellant  had  no  opportunity  of  contradicting 

(d)  2  Ball  &  B.  382. 
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1838.  or  explaining  it;  Hallv.  Maltby{€);  Fitzgerald  v. 

^^..  O' Flaherty  if). 

V.  The  Master,  upon  the  whole  of  the  evidence  laid 

TouLMiF,  jjgfQj.g  jjjjjj^  certified  by  his  report  of  the  2d  of  July 

1835,  that  the  original  agreement  was  aflerwards 
varied,  as  stated  in  the  Appellant's  affidavit,  so  that 
the  partners  were  interested  in  moieties  of  the  concern. 
Some  entries  in  the  partnership  books  showed  that  the 
prices  of  wines  purchased,  and  losses  on  certain  stock 
transactions,  were  paid  out  of  the  partnership  funds, 
and  debited  to  the  partners  in  equal  shares ;  there 
was  no  entry  showing  an  inequality  of  shares :  all  the 
accounts  and  all  the  transactions  deposed  to  by  the 
witnesses  were  consistent  with  a  partnership  in  equal 
shares,  which  is  also  the  presumption  of  law  in  the 
absence  of  any  evidence  to  the  contrary  ;  Peacock  v. 
Peacock  (g).  The  Lord  Chief  Baron,  in  his  judgment 
in  February  1836  (A),  allowing  the  exceptions  taken 
to  the  Master's  report,  admitted  that  it  was  not  incon- 
sistent with  the  decision  of  this  House  on  the  former 
appeal ;  but  his  Lordship  was  of  opinion  that  the 
balance  of  evidence  was  against  the  equality  of  part- 
nership. That,  it  is  submitted,  is  an  erroneous 
opinion,  and  the  order  ought  to  be  reversed. 

The  second  order  complained  of  in  the  first  appeal 
allowed  exceptions  to  the  Master's  report  as  to  the 
principle  on  which  he  directed  the  partnership  ac- 
counts to  be  taken.  After  the  declaration  by  this 
House  that  the  40,000/.  of  good  debts  had  been 
brought  into  the  concern  by  A.  Toulminj — without, 
however,  stating  when  or  how, — was  made  an  order 


(e)  6  Price,  240.  (/)  2  Molloy,  326;  see  also  the  late 

cases  of  Atistin  v.  Chambers^  and  Attwoody,  Small,  ante.  Vol.  VI. 
pp.  38,  350,488  &  516. 

(g)  16  Ves.  49.  (A)  Supra,  p.  351. 
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of  the  Court  of  Exchequer,    the  Master  next   re-        isss. 
ported  that  though  he  found  the  40,000/.  had  been     coplamd 
brought  in,  the  agreement  had  been  varied,  and  the  ^^ 

partners  became  equally  interested.  The  Lord  Chief 
Baron  dissenting  from  that  conclusion  directed  the 
Master  to  review  and  vary  that  report,  and  the 
Master  accordingly  by  his  next  report  certified  that 
the  agreement  had  not  been  varied.  By  a  subsequent 
report,  the  Master,  considering  the  partnership  to 
be  two-thirds  to  A.  Toulmin^  and  one^third  to  the 
Appellant,  as  was  declared  by  the  last  order  of  the 
Court,  stated  that  the  principle  on  which  he  proceeded 
to  take  the  accounts  between  them  as  directed  by  the 
decree  of  June  1828,  was  by  applying  all  monies  re- 
ceived by  the  new  firm  of  Totdmin  &  Copland  from 
the  debtors  to  the  former  firm,  to  whom  the  new 
firm  had  made  advances,  in  discharge  of  such  ad- 
vances first,  and  applying  the  surplus  only  in  dis- 
charge of  the  debts  due  by  them  to  the  old  firm. 
The  Lord  Chief  Baron,  in  allowing  exceptions  to  that 
report,  disapproved  of  the  principle  on  which  the 
Master  proposed  to  take  the  accounts,  and  declared 
that  the  converse  of  that  principle,  independent  of  the 
rule  in  Clayton'^  case(i),  was  the  proper  mode  of 
taking  the  accounts  (A).  But  his  Lordship's  argu- 
ments in  support  of  the  order  then  made, — which  is  the 
second  complained  of  in  the  first  appeal,— powerful 
as  they  unquestionably  are,  cannot  stand  against  the 
evidence  contained  in  Mr.  Toulmins  own  affidavit^ 
made  in  the  lunacy  of  Richard  Toulmin^  and  declaring 
that,  in  forming  the  partnership  with  Mr.  Copland^ 
it  was  agreed  between  them  that  the  advances  to 
be  made  by  them  to  the  old  customers  should  have 

(i)  1  MeriT.  572.  (it)  3  Y  &  C.  625. 
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1838.  priority  of  payment  over  the  debts  due  by  the 
^■"'^[[^[^  customers  to  the  former  firm.  The  proceedings  in 
».  the  matter  of  the  lunacy  did  not  affect  Mr.  Copland ; 
as  to  him  they  were  res  inter  alios  acta;  but  A.  TouU 
min  was  bound  by  them.  Notwithstanding  his  aflBidavit 
in  that  cause,  and  Mr.  Copland's  concurrence  in  it, 
the  Lord  Chief  Baron  decided  against  the  agreeing 
statements  of  those  contending  parties  on  the  ground 
that  as  a  matter  was  decided  one  way  in  R.  Toulmins 
lunacy,  another  matter  should  be  decided  in  the  same 
way  in  Toulmin  v.  Copland. 

The  affidavit  of  Mr.  Toulmin  and  the  other  evidence 
— including  the  partnership  books — on  which  the  Mas- 
ter grounded  his  report  of  February  1836,  proved  that 
the  only  correct  mode  of  taking  these  accounts  directed 
by  the  decree  of  1828,  was,  as  stated  by  the  Master, 
that  all  sums  received  by  the  firm  of  Toulmin  &  Cop- 
land from  customers  and  clients  who  had  been  debtors 
of  the  firm  of  A.  &  /?.  Toulmin^  and  to  whom  ad- 
vances had  been  made  by  Toulmin  &  Copland  in  the 
ordinary  and  necessary  course  of  their  business,  should 
in  the  first  place  be  applied  towards  the  discharge  of 
such  advances  and  interest ;  and  that  the  surplus  only 
should  be  applied  towards  the  discharge  of  the  debts 
due  from  such  customers  and  clients  to  the  firm  of  A. 
&  R.  Toulmin.  It  is  alleged  that  those  who  represent 
the  estate  of  Richard  Toulmin  object  to  that  mode  of 
taking  the  accounts,  insisting  that  the  first  payments 
recovered  from  customers  should  be  appropriated  to 
the  payment  of  the  debts  to  the  old  firm.  But  no 
third  party  had  a  right  to  interfere  and  vary  the 
agreement  between  Toulmin  and  Copland.  The  order 
is  manifestly  wrong  so  far  as  it  allows  the  latter 
clause  of  the  second  exception,  which  insists  that 
the  firm  of  Toulmin  &  Copland  should  bo  charged 
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with  interest  at  6/.  percent,  with  annual  rests,  on       isss. 
the  sums  applied  by  them  in  discharge  of  their  own     qopIa 
advances.  v. 

The  second  appeal  complains  of  the  decree  of  1828, 
directing  an  inquiry  to  ascertain  the  terms  of  the 
partnership  agreement,  as  there  was  nothing  in  the 
cause  to  found  such  an  enquiry  on.  In  the  absence  of 
evidence  of  contract,  the  law  presumes  that  persons 
who  enter  into  partnership  together,  are  to  be  inte- 
rested in  equal  shares,  and  the  whole  of  the  evidence 
as  to  the  nature  of  the  partnership  agreement  was 
contained  in  the  Appellant's  affidavit,  of  which  the 
Court  might  judge  without  any  reference.  That  affi- 
davit having  been  read  in  the  cause  by  the  Respon- 
dents, was  to  be  taken  against  them  as  conclusive  of 
the  terms  of  the  partnership.  The  Appellant  did  not 
appeal  against  the  decree  when  it  was  pronounced, 
because  he  believed  he  should  be  able  to  satisfy  the 
Master  that  the  partnership  was  in  equal  shares ;  and 
so  the  Master  found,  and  Chief  Baron  Alexander  was 
of  that  opinion.  If  this  House  should  entertain  any 
doubt  of  the  terms  of  the  partnership,  it  may  yet 
direct  an  issue  to  a  jury,  and  order  Mr.  Copland 
to  be  examined  as  a  witness.  That  course  was  taken 
in  De  Tastet  v.  Bordenave  (/),  Roe  v.  Gvdgeon^  and 
Peacock  V.  Peacock.  These  two  cases  are  not  reported 
on  this  point. 

Mr.  Simpkinson  and  Mr.  Jacobs  for  the  Respon- 
dents:— By  the  decree  of  1828,  Chief  Baron  Alexan^ 
der  directed  inquiries  on  three  heads:  1st.  whether 
the  40,000/.  of  good  debts  were  brought  from  the  old 
to  the  new  firm,  according  to  the  partnership  agree- 
ment. This  House  held  in  the  former  appeal  (m)  that 
the  40,000  /.  were  so  brought  in,  and  reversed  the  Chief 

(/)  Jac.  516.  (m)  2  Clark  &  P.  681. 
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18S8.  Baron's  order,  which  overruled  exceptions  to  the  Mu» 

^""^^  ter*8  report,  finding  that  the  40,000  /-  were  not  brooghc 

V,  in.     The  Master  then  proceeded  on  the  second  heitf 

TOULMIN. 


of  inquiry ;  whether  the  partnership  s^eement 
at  any  time  varied^  and  he  reported  that  it  was.    Elf 
ceptions  taken  to  that  report  were  allowed  by 
present  Lord  Chief  Baron's  order,  which  is  the 
order  complained  of  in  the  first  appeal.     The  Mi 
next  proceeded  to  the  third  head  of  inquiry  di 
by  the  decree,  namely,  as  to  the  mode  of  taking 
partnership  accounts,  taking  the  shares  of  the  pa 
ship  to  be  two-thirds  to  A.  Toulmin  and  one-third 
Copland.    To  the  Master's  report  on  that  point 
exceptions  were  taken,  and  allowed  by  the  Lord  C 
Baron's  order  of  December  1836,  which  is  the 
order  comprised  in  the  first  appeal.     After  that  9if\ 
was  set  down  for  hearing,  the  Appellant  pr 
an  appeal  against  the  decree  of  1 828,  without 
any  notice  of  the  pending  appeal,  or  of  the  order 
the   House  on  the  first   appeal,  declaring  that 
40,000/.  of  good  debts  had  been  brought  in  by 
A.  Toulmin^  in  the  true  meaning  of  the  partn 
agreement ;  and  without  stating  the  several  orders 
proceedings  which  have  taken  place  under  the  d 
and  from  which  the  Appellant  has  not  appealed, 
last  appeal  is  open  to  many  objections,  but  the  Ap{ 
Committee  allowed  it  to  be  brought  t^  a  heari 
This  House  forbids  the  practice  of  splitting  a 
Norbury  v.  Meade  (n).     There  an  appeal  was  b: 
against  part  of  a  decree,  and  the  Appellant,  having 
ceeded,  then  appealed  against  the  other  part. — [Til 
Lord  Chancellor :  There  the  two  appeals  were  agaiail 
the  same  order;  here  they  are  s^inst  different ordefli 
as  in  Champernowne  v.  Brooke  (o).   The  competency  d 

(n)  3  Bligh,  212.261. 

(ft)  Ante,  Vol.  III.  p.  4,  and  Vol.  IV.  p.  589. 
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this  appeal  was  discussed  before  the  Appeal  Committee,  1 838. 
and  allowed.] — The  objections  to  it  on  the  merits  coplakd 
remain  yet  to  be  disposed  of.  The  real  object  of  ^• 
this  appeal  is  to  get  rid  of  the  order  of  the  House  in 
the  former  appeal,  and  to  send  for  inquiry  before  a 
jury  the  very  question  which  this  House  has  already 
decided.  After  that  decision,  that  the  40,000/.  of 
good  debts  were  brought  in  by  A.  Toulmin  in  the 
true  sense  of  the  partnership  agreement,  there  was  no 
longer  any  question  to  be  made  that  the  partnership 
was  in  thirds.  If  the  Appellant  had  been  dissatisfied 
with  the  inquiries  directed  by  the  decree,  he  ought, 
before  the  inquiries  were  completed,  to  have  asked 
the  issue  which  he  now  claims.  In  that  case  the 
Court  might  have  followed  the  course  pointed  out  in 
De  Tastet  v.  Bordenave  and  the  other  cases  that  were 
referred  to.  But  if  appeals  of  this  kind  were  en- 
couraged, orders  of  very  ancient  date,  which  might 
appear  defective,  erroneous,  or  imperfectly  expressed, 
would  be  brought  under  review,  although  all  the 
subsequent  proceedings  in  the  causes  in  which  such 
orders  were  pronounced  might  be  perfectly  right.  An 
instance  has  recently  occurred  in  the  case  of  The 
Earl  of  Kingston  v.  Viscount  Lorton  (p). 

The  inquiries  directed  by  the  decree  were  neces- 
sary in  consequence  of  the  ambiguous  and  contra- 
dictory statements  made  by  Copland  of  the  terms  of 
the  partnership,  in  his  affidavit  and  in  his  answer, 
agreeing  only  in  this,  that  the  partnership  was  to  be  in 
two-thirds  and  one-third,  if  Toulmin  brought  in  the 
40,000/.  This  House  has  acted  on  the  decree,  and 
decided  that  Toulmin  did  bring  in  that  amount  of 
good  debts  according  to  the  true  intent  and  meaning 

(p)  Ante,  Vol.  V.  p.  260. 
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1 838.       of  the  partnership  agreement.      Any  variation  that 
J!!    ""    '      the  House  miffht  now  make  in  the  decree   would  be 

Copland       .  .  .  ,      .        « 

V.  mconsistent  with  its  former  order,  and  the  parties 

ovLutv.     gQ^jj  ^^^  jjQ^  Ijg  placed  in  the  situation  they  would 

have  been  in  if  that  order  had  not  been  made.  Be- 
sides, the  decree  was  warranted  by  the  evidence 
adduced  at  the  original  hearing.  Altliough  the  depo- 
sitions of  Reynolds  of  the  conversation  with  tlie  Appel- 
lant were  not  strictly  admissible  in  evidence,  as  not 
being  put  in  issue  by  the  bill,  they  showed  that  Cop- 
land's  answer  to  the  bill  was  not  to  be  trusted,  and 
that  inquiry  was  necessary. 

The  law  does  not  always  presume,  in  the  absence 
of  agreements,  that  partnerships  are  on  equal  shares : 
the  rule  depends  on  circumstances.  In  Peacock  v. 
Peacock  (^q)j  the  jury  inferred  from  the  circumstances 
that  the  partnership  was  in  quarter  shares,  three  to 
the  father  and  one  to  the  son.  The  circumstances 
of  the  present  case  were  these :  A.  Toulmin  was  the 
remaining  partner  of  an  old-established  firm,  having 
upwards  of  1,000  accounts  with  naval  men;  Cop- 
landj  a  purser  in  the  navy,  without  any  connexion, 
brings  only  4,000/.  into  the  concern  :  it  is  reasonable 
that  a  partnership  under  such  circumtsances  would 
be  in  the  proportion  of  two  shares  to  one.  An  instance 
of  it  occurred  in  the  case  of  Rohley  v.  Brooke  (r). 

As  to  the  other  appeal  from  the  orders  of  the  27th  Fe^ 
hruary  and  1 7th  December  1836,  there  was  no  case  made 
by  the  Appellant  to  justify  the  House  in  dissenting  from 
these  orders.  It  has  been  before  decided  that  the 
terms  of  the  original  agreement,  stated  by  the  Appel- 
lant liimself  to  have  been  in  thirds,  were  strictly  com- 
plied with,  and  there  was  no  evidence  that  the  agree- 

(q)  16  Vea.  49.  (r)  Bligh,  20. 
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ment  was  ever  varied  after  the  commencement  of  the        i838. 
partnership.  "7^^ — ' 

From  the  mode  of  keeping  the  accounts  with  the  v. 

customers  of  the  firm  of  Richard  &  Abraham  Toulmin,     '^°"^**"'- 
adopted  by  the  firm  of  Toulmin  &  Copland^  and  con- 
tinued down  to  the  death  of  J.  Tbu/min,  the  first  receipts 
from  such  customers  were  applicable  to  the  payment 
of  the  balances  owing  to  the  firm  of  R.  &  A.  Toulmin. 
The  advances  made  to  such  customers  were  in  fact 
(except  to  the  extent  of  so  much,  if  any,  of  the  4,000/. 
capital   brought   in  by  the  Appellant,  as  might  be 
applied  to  that  purpose),  made  by  the  firm  of  Toul- 
min &  Copland  J  out  of  the  assets  of  the  firm  oi  R.k,  A. 
Toulmin.     And  the  balances,  owing  to  the  firm  of  R. 
&  A.  Toulmin^  and  adopted  by  the  firm  of  Toulmin  & 
Copland^  cannot  be  recovered  by  the  representatives 
of  B.  8c  A.  Toulmin  J  in  consequence  of  the  mode  of 
dealing  with  them  by  the  firm  of  Toulmin  &c  Copland; 
and  all  remedies  to  recover  them  are  barred  by  lapse 
of  time.     The  decision  in  the  lunacy  on  the  question 
was,  in  fact,  a  decision  as  binding  upon  the  Appel- 
lant as  upon  Abraham  Toulmin. 

The  Lord  Chancellor:  —  The  questions  raised  in 
these  appeals  depend  on,  circumstances  so  numerous 
and  various,  that  it  will  be  necessary  to  take  time  to 
consider  them  before  we  can  give  judgment. 


The  Lord  Chancellor : — My  Lords,  this  case  came        i840 : 
before  your  Lordships  on  two  appeals ;  the  first  is  ^* 

from  certain  orders  of  the  Court  of  Exchequer :  after 
that  appeal  was  presented,  the  second  was  brought, 
complaining  of  the  original  decree  in  the  cause,  pro- 
nounced so  long  ago  as  the  12th  of  June  1828. 

VOL.  VII.  B  B 
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1 840  I  propose  to  consider  this  second  appeal  first,  as  it 

relates  to  the  earlier  stage  of  the  cause ;  and  if  your 
w! '"     Lordships   should  be  of  opinion   that   the   original 
TouLMiN.     je^jpee  ^as  wrong,  it  necessarily  follows  that  all  the 
subsequent  proceedings  will  fall  with  it.     That  de- 
cree merely  contained  a  reference  to  the  Master  to 
inquire,  first,  whether  one  of  the  partners  of  the  firm, 
A.  TotUmiUf  brought  into  the  partnership  of  Toulmin 
&   Copland  40,000/.  good  debts  due  to  the  former 
partnership^  according  to  the  true  intent  and  meaning 
of  the  agreement,  stated  in  a  certain  affidavit  of  the 
Appellant;  and,  secondly,  whether  such  agreement 
was  at  any  time  varied.     Under  that  reference  the 
Master  made  a  report  on  the  26th  of  May  1830,  in 
which  he  negatived  the  fact  first  inquired  into.     The 
accuracy  of  that  finding  was  questioned  by  exceptions 
taken,  which  were  heard  in  JDeceinber  1830,  and  were 
overruled.     The  result  therefore  of  the  decision  of  the 
Court  of  Exchequer  upon  that  subject  was  to  negative 
the  proposition  that  40,000/.  good  debts  had  been 
brought   into   the  concern  of  Toulmin  &    Copland. 
That  decision  became  the  subject  of  appeal  to  this 
House,  and  by  an  order  of  this  House,  oi  May  1834, 
the  decision  was  reversed,  and  the  exceptions  taken 
to  the  report  were  allowed  (5).     It  therefore  became 
established,  by  an  authority  which  could  no  longer  be 
questioned  anywhere,  that  A.  Toulmin  had  brought 
into  the  concern  40,000/.  of  good  debts,  and  he  had 
therefore  to  that  extent  performed  the  contract  which 
he  had  entered  into  with  bis  partner  Copland. 

The  parties  went  on,  and  in  July  1835,  there  was 
a  report  on  the  second  part  of  the  inquiry,  by  which 
the  Master  found  the  agreement  had  been  varied. 

(5)  Ante,  Vol.  II.  p.  681. 
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That  finding  also  became  matter  of  question  before       1840. 
the  Court  of  Exchequer  on  exceptions  to  that  report ;      Copland 
and  by  an  order  made  in  the  vear  1836,  the  excep-  »• 

tions  were  allowed.  The  Court  of  Exchequer  in  that 
instance,  therefore,  established  the  fact  that  the 
original  agreement  had  not  been  varied  by  any  sub- 
sequent agreement  between  the  parties. 

Various  proceedings  followed  in  the  cause,  until  at 
last,  in  the  year  1837,  nine  years  and  a  half  after  the 
original  decree  had  been  made,  the  Appellant  thought 
it  expedient  to  appeal  against  that  decree,  to  which 
appeal  I  am  now  confining  my  observations.  That 
decree  directed  mere  inquiry.  It  may  be  undoubt- 
edly true  that  a  decree  ought  not  to  contain  a  mere 
inquiry,  and  that  there  was  either  no  ground  for  the 
inquiry,  or  that  some  other  mode  of  inquiry  ought  to 
have  been  adopted  ;  but  it  will  require  a  very  strong 
case,  where  all  the  objects  of  the  decree  have  been 
exhausted — where  the  decree  adjudicates  no  right, 
establishes  no  fact,  but  is  merely  an  act  of  the  Court 
by  which  the  Court  desires  that  further  information 
may  be  obtained — it  will  require  a  strong  case  to 
induce  your  Lordships  to  reverse  a  decree  made 
merely  for  the  purpose  of  ascertaining  the  fact  in 
order  to  enable  the  Court  with  more  certainty  to 
adjudicate  between  the  parties.  Now  it  appears  that 
the  answer  which  the  Appellant  put  in  to  the  Re- 
spondent's bill  stated  the  contract  to  have  been,  that 
if  A.  Toulmin  brought  in  40,000  L  of  good  debts,  then 
the  partnership  between  them  should  be  in  thirds; 
Toulmin  being  in  that  case  to  have  two-thirds,  and 
Copland  to  have  one- third.  We  have  now  the  fact, 
by  the  judgment  of  this  House,  that  those  40,000  /. 
were  brought  in,  and  that  Toulmin  therefore  did  per- 
form his  part  of  the  contract.     We  have,  therefore, 
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18-K).       according  to  the  answer,  a  statement  of  tlie  partner- 
^^^^^^j^     ship   terms;   the   answer   denying   the   fact   of  the 
V.  40,000/.  having  been  brought  in,  but  that  fact  being 

established ;  the  case  stated  by  the  answer  is  that  in 
an  event,  now  proved  to  have  existed,  the  parties  were 
to  divide  the  profits  in  thirds.  The  present  contest, 
on  the  part  of  Mr.  Copland^  is,  that  the  ultimate  agree- 
ment between  the  parties  was,  that  the  partnership 
profits  were  to  be  divided  in  moieties.  The  affi- 
davit referred  to  in  the  decree  is  an  affidavit  in 
which  it  is  stated  that,  upon  failure  of  A.  Toulmin  to 
bring  in  40,000/.  a  new  agreement  was  made.  It 
states  the  original  agreement,  namely,  that  the  par- 
ties were  to  divide  in  thirds,  if  40,000/.  were  brought 
in,  the  same  as  the  answer  ;  but  the  affidavit  goes  on 
to  say,  that  A.  Toulmin  having  failed  in  bringing  in 
40,000/.,  *the  parties  afterwards  agreed  to  divide  the 
profits  in  moieties.  Now  inasmuch  as  it  has  been 
established  by  the  judgment  of  this  House  that  the 
40,000/.  were  brought  in,  according  to  the  true  intent 
and  meaning  of  the  contract,  that  event  never  oc- 
-curred  upon  which,  according  to  the  affidavit,  the 
parties  entered  into  a  new  contract;  the  a&davit 
stating  that  it  was  on  failure,  that  is,  on  an  event 
which  never  took  place,  that  the  new  contract  was 
entered  into  between  the  parties. 

My  Lords,  it  was  said  that  this  affidavit  must  be 
taken  altogether ;  that  is  to  say,  if  it  is  used  for  the 
purpose  of  showing  what  the  original  contract  was 
(namely,  that  there  should  be  a  division  into  thirds 
if  the  40,000/.  were  brought  in),  it  must  be  taken 
together,  and  therefore  you  are  bound  to  take  that 
part  of  the  statement  which  states  the  new  contract 
It  is  quite  certain  that  it  must  be  taken  together,  but 
it  does  not  follow  because  it  must  be  taken  together, 
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that  every  part  of  it  is  conclusive  of  the  fact  of  which        is  10. 
it  is  evidence,  and  the  Court  therefore  required  further     coplaTd 
information,  and  directed  the  Master  to  exhaust  the      ,   «• 
first  inquiry  as  to  the  payment  in  of  the  40,000/.,  and 
then  directed  him  to  inquire  whether  there  had  been 
any  subsequent   contract  entered  into  between  the 
parties.     That  inquiry  refers  to   the  other   appeal ; 
1  need  not  advert  to  it  further  than  to  state  that  the 
party  now  appealing  having  exhausted  the  subject 
matters  of  inquiry,  and  having  in  my  opinion  failed 
in  both,  he  then  complains  of  the  Court  having  in- 
quired into  these  facts  at  all. 

My  Lords,  I  think  that  extreme  case  does  not  occur 
here,  in  which  your  Lordships  would  be  disposed  to 
disturb  a  decree  merely  directing  inquiries,  after  the 
lapse  of  time  which  has  taken  place,  and  after  the  pro- 
ceedings which  the  parties  themselves  have  followed 
up  in  consequence  of  the  inquiries  directed  by  that 
decree ;  but  if  it  were  not  for  that  time,  and  if  your 
Lordships  were  called  upon  to  exercise  an  opinion 
upon  the  original  decree  immediately  after  it  was 
pronounced,  I  should  say  this  is  a  case  of  all  others 
in  which  it  was  the  bounden  duty  of  the  Court  fur- 
ther to  inquire  of  the  facts,  because  the  answer  sets  up 
the  defence.  I  know  that  the  answer  was  not  read, 
but  the  Court  and  both  parties  are  entitled  to  look  to 
the  answer  to  see  what  is  the  nature  of  the  defence  set 
up.  The  defendant  (now  Appellant)  sets  up  a  defence 
depending  upon  certain  facts,  upon  which  there  was 
much  dispute  at  the  hearing ;  it  was  impossible  for  the 
Court  to  come  to  any  satisfactory  conclusion  upon  the 
fects  so  stated.  The  Court  adopts  one  or  other  mode 
of  ascertaining  the  facts,  which  are  not  at  that  moment 
before  it  in  a  way  to  enable  it  to  dispose  of  the  case. 
It  might  have  directed  an  issue :  that  is  one  of  the 
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1840.  arguments,  that  there  ought  to  have  been  an  is8ue. 
ol^^^jy  There  might  have  been  an  issue,  or  it  was  competent 
f^'  to  the  Court  to  direct  an  inquirv.  The  Court  directed 
an  inquiry,  and  no  complaint  was  made  ot  the  inquiry 
directed  until  all  the  subject-matter  had  been  exhausted 
and  the  party  now  complaining  had  failed  in  establish- 
ing the  facts  in  his  favour.  I  think  this  House  will 
not  listen  to  a  complaint,  under  the  circumstances  of 
this  case,  of  a  decree  merely  directing  an  inquiry,  after 
all  that  has  taken  place,  and  I  think  the  inquiry  itself 
was  perfectly  proper ;  and  upon  both  grounds  there- 
fore that  appeal,  that  is,  the  appeal  against  the  original 
decree,  has  no  foundation  to  rest  on,  and  therefore 
must  be  dismissed,  with  costs. 

The  other  appeal,  the  first  in  point  of  date,  that  is, 
the  first  presented,  though  relating  to  a  subsequent 
part  of  the  case,  complains  of  two  orders ;  first,  of  the 
order  of  the  27th  of  February  1836,  by  which  excep- 
tions were  allowed  to  the  report  of  the  2d  of  July 
1836; — Now  the  effect  of  allowing  those  exceptions 
was  to  decide  that  there  had  been  no  alteration  in 
the  agreement  after  the  commencement  of  the  part- 
nership— secondly,  of  another  order  of  the  17th  of 
December  1836,  which  allowed  the  second  exception 
taken  to  the  report  of  the  15th  of  February  1836, 
by  which  the  Master  had  reported  that  all  sums  re- 
ceived by  Toulmin  &  Copland  from  their  customers 
ought  to  be  applied  in  repaying  the  advances  of  the 
firm,  and  the  surplus  only  applied  in  payment  of  the 
debts  due  to  the  former  firm.  The  effect,  thereforet 
of  this  order  was  to  establish  the  converse  of  that  pro- 
position as  to  the  rule  to  be  followed  in  taking  the 
accounts. 

As  to  the  order  of  the  27th  oi  February  1836,  it  is 
to  be  observed  that  Copland"^  affidavit  rested  alto- 
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gether  upon  the  new  agreement  having  been  made  on        1  g  to. 
the  assumption  that  the  40,000  L  good  debts  had  not     ^^    ' 
been  brought  into  the  concern  by  A.  Toulmin.     But  v. 

this  House  having  decided  that  such  assumption  was 
unfounded,  the  very  ground  on  which  the  supposed 
existence  of  such  new  agreement  rested  failed ;  and 
after  a  careful  examination  of  the  evidence,  I  think 
there  is  no  proof  of  any  such  new  agreement.  I  lay 
aside  all  evidence  of  declaration  and  admission  im- 
puted to  A.  Toulmin  or  Mr.  Copland^  which  are  not 
stated  in  the  pleadings,  and  which  there  was  not  tliere- 
fore  any  opportunity  of  explaining  or  disproving.  And 
in  the  absence  of  all  direct  evidence  on  the  subject, 
either  verbal  or  in  writing,  it  can  only  be  ascertained 
by  reference  to  the  evidence  furnished  by  the  very 
books  themselves.  The  books  do  not  contain  any 
division  of  profits.  And  here  I  may  observe,  that  a 
supposed  new  contract,  according  to  the  proposition 
of  the  Appellant^  must  take  place  at  some  subsequent 
period.  Now  there  is  a  total  absence  of  any  trace  in 
the  books  of  any  altered  mode  of  keeping  the  accounts. 
If  the  parties  had  been  originally  connected  together 
according  to  a  certain  agreement  as  to  the  division  of 
profits,  and  at  a  subsequent  period  had  agreed  to 
adopt  a  different  mode  of  dividing  the  profits,  it  is 
hardly  to  be  supposed  that  the  accounts  would  have 
gone  on  and  been  found  to  have  been  kept  during  the 
whole  of  that  period  in  the  same  manner,  if  that  altered 
contract  had  taken  place  between  the  parties.  The 
books  are  uniform,  following  the  same  system  from  the 
beginning  to  the  end,  and  no  alteration  is  to  be  found 
in  the  keeping  of  the  accounts  at  any  alleged  period  when 
the  new  contract  is  supposed  to  have  been  entered  into. 
The  books  do  not  contain  any  division  of  the  profit 
and  loss  as  to  the  general  business  between  the  par- 
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1840.       ties,  and  so  far  they  afford  no  evidence  of  any  new 
."r^  contract.    But  as  to  the  particular  items,  they  do  show 

Copland  ,  *  ^        J 

V.  that  certain  expenses  and  losses  were  charged  equally 

to  the  partners,  that  is,  as  to  certain  losses  in  the  pur- 
chasing and  selling  of  stock  in  the  public  funds,  and 
that  certain  wines  purchased  by  the  firm  were  divided 
equally  between  the  partners.  But  to  this  it  is  an- 
swered, that  these  purchases  and  sales  of  stock  were 
not  on  the  partnership  account,  but  that  they  were 
speculations  of  the  two  partners  as  individuals,  and 
that  the  losses  were  therefore  properly  charged  in 
moieties  to  each  of  the  two ;  and  such  appears  to  me 
to  be  probably  the  true  solution  ;  for  if  they  were,  in 
fact,  partnership  transactions,  why  were  they  kept 
separate  from  the  other  transactions  of  the  firm,  and 
why  were  the  results  carried  to  the  account  of  each 
partner,  when  no  such  course  was  followed  as  to  any 
of  the  other  partnership  transactions?  It  may  also 
be  observed,  that  if  the  parties  were  to  bear  the  result 
of  all  the  transactions  in  moieties,  why  were  the  losses 
on  these  stock  transactions  to  be  carried  separately  to 
the  account  of  each  partner  ?  But  if  they  were  to  bear 
these  losses  in  moieties,  and  the  result  of  the  general 
business  of  the  partnership  in  thirds,  there  was  an 
obvious  propriety  in  separating  the  results  of  these 
adventures  from  those  of  the  general  business.  As  to 
the  wine  which  was  divided  between  the  parties,  the 
answer  given  was,  that  that  was  so  divided  to  meet 
the  expenditure  of  entertaining  the  customers  of  the 
firm ;  and  there  seems  some  probability  for  this  sup- 
position. The  reference  in  the  accounts  to  the  house 
expenses,  leads  to  this  conclusion,  and  if  any  use  could 
have  been  made  of  it  for  the  purpose  of  showing  a  ge- 
neral division  of  profits  in  moieties,  it  would  have  been 
nccessarv  to  have  shown  that  the  same  mode  of  divi- 
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sion  applied  to  all  similar  purchases,  which  does  not        1840. 
appear  to  be  the  case.     The  evidence,  therefore,  of  a     Copland 
new  agreement  to  divide  the  profits  equally,  in  my  «• 

opinion,  wholly  fails,  and  the  order  of  the  27th  of 
Fehmary  1836,  appears  to  me  to  be  correct,  and  that 
the  exceptions  to  the  report  of  tbe  2d  of  July  1836, 
were  properly  allowed. 

As  to  the  order  of  the  17th  of  December  1836,  it 
establishes  a  rule  for  taking  the  accounts  consistent 
with  the  ordinary  course  of  business,  and  which  the 
law  assumes  to  be  the  course  to  be  followed,  unless 
there  be  proof  of  a  contrary  course  agreed  on  between 
tlie  parties.  Certain  debts  due  from  the  customers  of 
the  house  to  the  former  firm  of  Richard  k  Abraham 
Toulmin  were  by  agreement  between  ^.  Toulmin  & 
Copland^  upon  the  formation  of  the  partnership  be- 
tween them,  transferred  into  the  books  of  the  new  firm 
of  Toulmin  k  Copland^  and  the  transactions  with  such 
customers  continued  as  before ;  monies  were  received 
on  their  account,  and  advances  were  made  to  them, 
or  payments  made  on  their  account,  without  a  dis- 
tinct appropriation  by  the  customers  paying  the 
money ;  at  least  that  is  the  general  course  of  business ; 
in  some  particular  instances  there  seems  to  be  a  par- 
ticular appropriation,  but  generally  without  any  appro- 
priation by  the  customers  paying  the  money,  or  any 
agreement  between  the  parties  prescribing  a  different 
course  of  appropriating  the  monies  so  received  to  the 
earlier  debts.  What  then  is  the  proof  that  there  was 
any  such  agreement?  And  here  again  I  must  lay 
aside  all  declarations  imputed  to  A.  Toulmin^  which 
are  not  stated  in  the  pleadings.  In  the  accounts  of 
the  customers  the  old  and  new  debts  constitute  one 
account,  and  the  balance  struck  is  the  result  of  the 
pending  account ;    but  it  is  said,  that  in  certain  pro- 
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1840.       ceedings  between  A.  Toulmin  and  the  estate  of  his 
CopiTTd     ^^r™6r  partner,  who  had  become  a  lunatic,  he  had 
V.  represented  that  the  monies  so  subsequently  received 

were  to  be  first  applied  in  repaying  the  subsequent 
advances ;  but  it  will  be  found  by  the  objection  and 
exception  of  A.  Toulmin^  in  the  matter  of  the  lunacy, 
that  he  endeavoured  to  support  this  proposition — 
although  in  the  affidavit  he  states  the  contract,  yet 
when  he  brought  the  matter  before  the  Court  he  en- 
deavoured to  support  the  proposition  on  the  ground 
of  the  custom  of  the  trade,  as  applicable  to  that  par- 
ticular business,  and  not  of  any  special  contract  for 
that  purpose.  But  the  decision  of  Lord  JSldon  (t) 
negatived  any  such  contract,  or  any  such  custom,  by 
deciding  that  as  between  those  two  branches  of  the 
firm — no  doubt  ^.  Toulmin  being  the  nominal  party  as 
between  hinlself  and  the  estate  of  his  late  partner,  yet 
there  was  abundant  to  show  that  Copland  was  a  party 
and  privy  to  the  proceedings  then  carried  on — Lord 
Eldon  decided  upon  the  evidence  in  that  case,  that 
the  monies  received  were  to  be  applied  in  payment  of 
the  older  debts.  He  therefore  negatived  the  two 
grounds  set  up  for  a  contrary  proposition,  namely, 
that  either  by  the  custom  of  the  trade  or  contract  it 
was  to  be  applied  first  in  payment  of  the  advances  by 
the  subsequent  firm.  I  think,  therefore,  there  is  no 
proof  of  any  special  contract  or  any  particular  custom 
of  the  trade  to  support  the  proposition  contended  for 
by  the  Appellant,  and  the  general  rule  of  law  is 
against  it.  So  far,  therefore,  I  think  the  order  of  the 
17th  of  December  1836  is  correct. 

That  order,  however,  allows  the  second  exception, 
with  an  exception  which  I  think  very  proper,  but  which 

{fy  Ex  parte  Toulmin^  Devaynes  v.  Noble,  3  Merivale,  598  n. 
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is  not  here  in  question  (w).  It  therefore  allowed  that  i840. 
part  of  the  second  exception,  which  asserted  "  that  the  "  ^ 
firiji  of  Toulmin  &  Copland,  as  between  them  and  A.  _  v. 
Toulminj  should  be  charged  with  the  sums  firstly  ap- 
plied, and  with  interest  thereon  from  the  times  when 
they  were  respectively  received  to  the  4th  of  January 
1819,  at  the  rate  of  five  per  cent,  per  annumy  with 
annual  rests."  The  Master,  by  the  report  to  which 
this  exception  was  taken,  after  stating  his  opinion  as 
to  the  manner  in  which  he  conceived  the  monies  re- 
ceived ought  to  be  applied,  stated  that  he  had  for- 
borne to  take  the  account  until  this  point  was  decided. 
Now  the  part  of  the  exception,  to  which  I  refer,  does 
not  relate  to  the  question  of  the  manner  of  applying 
the  monies  received  as  raised  by  the  report,  but  to  the 
manner  of  taking  the  account,  consequential  indeed 
perhaps  on  the  decision  of  the  first  point,  but  which 
was  not  directly  raised  by  it,  an  account  which  the 
Master  has  stated  he  had  forborne  to  take.  It  is  im- 
possible, therefore,  to  say  that  the  Master,  if  he  was 
right  in  making  a  separate  report  at  all,  as  to  the 
mode  of  applying  the  receipts,  ought  to  have  reported 
in  the  terras  of  the  latter  part  of  the  second  exception 
to  which  I  have  alluded.  I  by  no  means  wish  to  be 
understood  as  expressing  any  opinion  against  the  pro- 
position so  raised ;  but  before  the  account  is  taken, 
and  without  some  more  information  as  to  the  fact,  I 
think  it  would  not  be  safe  for  this  House,  a  priori,  to 
lay  down  that  or  any  other  proposition  beyond  what 
is  necessary  to  decide  the  question  raised  by  the  re- 
port, and  I  have  before  said,  that  it  is  not  regular  by 
an  exception  to  raise  a  proposition  foreign  to  the 
subject-matter  of  the  report  excepted  to.     I  think, 

(«)  Vide  antCf  p.  357. 
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1 840.  therefore,  that  there  should  be  a  variation  of  the  Or- 
CopfAND  ^^^  of  the  17th  of  December  1836,  so  as  to  make  it 
V.  allow  the  second  exception,  except  that  concluding 
part  of  it  to  which  I  have  alluded  ;  not  for  the  pur- 
pose of  expressing  any  opinion  against  the  proposition 
so  raised,  but  because  T  think  it  was  not  regular  to 
express  any  opinion  in  that  state  of  the  case  and  on 
that  exception  to  such  a  report. 

I  have  had  some  doubt  whether  this  alteration  in 
the  order  ought  to  protect  the  Appellant  from  the 
payment  of  the  costs  of  the  appeal.  This  objection  to 
the  order  is  not  put  forward  as  a  ground  of  appeal  in 
the  printed  case,  but  it  was  insisted  on  at  the  bar,  and 
I  think  it  is  of  some  importance.  On  the  whole, 
therefore,  I  think  that  the  Appellant  should  pay  the 
costs  of  the  second  appeal,  and  of  so  much  of  the 
first  appeal  as  complains  of  the  order  of  the  27th  of 
February  1836,  and  that  each  party  should  bear  their 
own  costs  of  the  remaining  part  of  the  first  appeal. 

[It  was  accordingly  ordered  that  the  appeal  against 
the  decree  (the  second  appeal)  be  dismissed,  and  that 
the  decree  be  aflGirmed,  with  costs  to  be  paid  by 
the  Appellant. 

And  as  to  the  first  appeal,  it  was  ordered,  that  the 
order  of  the  27th  oi  February  1836  be  affirmed,  and 
that  the  order  of  the  17th  oi  December  1836  also  be 
affirmed,  except  so  far  as  that  order  allowed  that  part 
of  the  second  exception  which  asserts  "  that  the  firm 
of  Toulmin  &  Copland^  as  between  them  and  A. 
Toulmin^  should  be  charged  with  the  sums  so  firstly 
applied,  and  interest  thereon  from  the  times  when 
the  same  were  respectively  received,  to  the  4th  of 
January  1819,  at  the  rate  of  5/.  per  cent,  per  annum^ 
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with  annual  rests,"  which  part  of  the  said  exception        i840. 
is   overruled,  but  without   prejudice   to   any  future      ^~~^ 
question  as  to  charging  such  sums  and  interest.     And     ^    ». 
it  is  further  ordered  that  the  Appellant  pay  the  Re- 
spondent the  costs  of  so  much  of  the  said  appeal  as 
complains  of  the  said  order  of  the  27th  of  February 
1836,  and  that  each  party  pay  Kis  own  costs  with 
reference  to  the  remaining  part  of  the  said  appeal;  and 
it  is  further  ordered  that,  with  this  variation,  the  cause 
be  remitted  to  the  Court  of  Exchequer.] 


John  Galwey      -     -     -     .     -  Plaintiff  in  Error.  i838; 

March  13.  15. 

Godfrey  Thomas  Baker  -     -  Defendant  in  Error.      jVV^ 

A  CLAUSE  in  an  indenture  of  lease  reserving,  out  of  the  demise,  to         Ltate 
the  lessor  ''all  wood  and  underwood,  timber  and  timber  trees.     Covenants  in. 
standing,  growing,  or  being  thereon,  or  at  any  time  thereafter  to     Timber  TVees. 
stand  or  g^ow  thereon,  with  full  and  free  liberty  of  ingress  and        Practice. 
egress  to  take  and  carry  away  the  same,"  applies  only  to  trees 
standing  when  the  lease  was  granted,  and  not  to  those  afterwards 
planted  by  the  tenant. — Its  operation  is  so  restricted  by  the  23 
&  24  Geo.  3,  c.  39. 

Qw^erci— Whether  a  judgment  given  by  the  Court  of  Queen*s  Bench 
in  Ireland,  on  a  bill  of  exceptions*  tendered  to  the  charge  of  a 
Judge  of  that  Court  in  an  action  brought  and  tried  in  that  Court, 
is  not  in  itself  irregular  and  erroneous  ? 


This  was  a  writ  of  error  on  a  judgment  of  the 
Court  of  Exchequer  Chamber  in  Ireland.  John  and 
Edward  Galwey,  being  seised  in  fee  of  and  in  the 
lands  of  Lota,  and  the  dwelling  house  thereon,  by- 
indentures  of  lease  and  release,  dated  the  28th  and 
29th  of  October  1789,  demised  unto  Sir  Richard 
Kellett,  knight,  the  said  dwelling  house  and  lands  of 
Lota,  to  hold  the  same  unto  the  said  Sir  Richard 
Kellett  and  his  heirs  for  the  term  of  three  lives  therein 
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1838.       named,  with  covenants  for  perpetual  renewal,  reserv- 
r.  iTT*      i^S  a  certain  rent  therein  mentioned. 

Oalwey  ^ 

V.  The  indenture  of  release  contained  a  clause  in  the 

words  following ;  viz.  "  Saving  and  always  reserving 
out  of  the  said  demise  unto  the  said  John  Galwey 
and  Edward  Galwey^  and  to  the  person  or  persons 
who  shall  from  time  to  time  be  entitled  to  the  rever- 
sion in  said  lands,  all  mines,  minerals,  and  royalties 
happening  or  being  thereon,  and  also  all  wood  and 
underwood,  timber  and  timber  trees,  standing,  grow- 
ing, or  being  thereon,  or  at  any  time  thereafter  to 
stand  or  grow  thereon,  with  full  and  free  liberty  of 
ingress  and  egress,  to  take  and  carry  away  the  same." 

John  Galwey^  the  plaintiff,  had  since  become  seised 
of  the  reversion  in  fee  of  the  said  premises,  subject  to 
the  demise  for  the  term  of  lives,  which  term  is  still 
subsisting. 

Some  time  after  the  execution  of  the  indentures  one 
William  Massey  Baker  became  seised  of  the  estate 
and  interest  of  Sir  Richard  Kellett  in  a  part  of  the 
demised  premises,  by  assignment,  and  planted  divers 
timber  trees  thereon,  and  duly  registered  the  same 
pursuant  to  the  provisions  of  the  Irish  statute  of  23 
&  24  Geo.  3,  chap.  39  (a),  and  shortly  after  died, 
leaving  Godfrey  Thomas  Baker^  the  defendant,  his 
heir,  who  thereupon  became  seised  of  the  premises  so 
assigned  as  aforesaid  for  lives  renewable  for  ever ; 
the  reversion  in  fee  belonging  to  the  plaintiff.  The 
defendant  cut  down  and  sold  certain  of  the  trees  (of 
the  value  of  1  /.)  which  had  been  planted  and  re- 
gistered by  William  Massey  Baker,  whereupon  the 
plaintiff,  in  Hilary  term  1835,  brought  an  action  of 
trover  in  the  Court  of  King's  Bench  in  Ireland  to 
recover  the  value  of  the  said  trees,  and  the  defendant 

(a)  See  post,  382. 
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having  pleaded  the  general  issue,  the  action  came  on       isss. 
to  be  tried  on  the  21st  day  of  March  1835,  at  the 
assizes   for  the   county  of  the  city  of  Cork,  before 
Richard  fVilson  Greene^  esquire,  one  of  his  Majesty's 
Serjeants  at  Law;  and  the  several  matters  and  things 
hereinbefore  stated  having  been  proved  or  admitted,  the 
counsel  for  the  plaintiff  contended  that  the  clause  in 
the  indenture  of  the  29th  day  of  October  1789,  reserved 
to  the  reversioner  the  property  in  all  trees  at  any  time 
growing  upon  the  demised  premises ;  but  the  counsel 
for  the   defendant  contended,  that  notwithstanding 
that   clause  all  timber  trees  planted  after  the  exe- 
cution of  the  indenture  were,  under  the  provisions 
of  the  6  &  6  Geo.  3,  c.  17  (6),  and  23  &  24  Geo.  3, 

(fi)  Intitled,  '^  An  Act  for  encouraging  the  planting  of  Timber 
Trees,"  by  which  it  is  recited  that,  '*  Whereas  the  distress  this  king- 
dom must  soon  be  in  for  want  of  timber  is  most  obvious :  And 
whereas  it  is  equal  to  inheritors  whether  tenants  do  not  plant  or  have 
a  property  in  what  they  plant  ;*'  and  then  enacted,  **  That  from  and 
after  the  first  day  of  September  one  thousand  seven  hundred  and 
sixty-six,  tenants  for  lives  renewable  for  ever,  paying  the  rents  and 
performing  the  other  covenants  in  their  leases,  shall  not  be  impeach- 
able of  waste  in  timber  trees  or  woods  which  they  shall  hereafter 
plant,  any  covenant  in  leases  or  settlements  heretofore  made,  law  or 
usage,  to  the  contrary  notwithstanding. 

**  2.  Be  it  enacted,  that  if  from  the  time  aforesaid  any  tenant  for 
life  or  lives,  by  settlement,  dower,  courtesy,  jointure,  lease,  or  any 
office,  civil,  military,  or  ecclesiastical,  impeachable  of  waste,  or  any 
tenant  for  years  exceeding  twelve  years  unexpired,  shall  plant  sally, 
ozier,  or  willows,  the  sole  property  of  such  shall,  during  the  conti- 
nuance of  the  term,  vest  in  the  tenant,  and  he  may  cut  and  fell  the 
same,  under  the  restrictions  hereinafter  mentioned ;  and  if  such 
tenant  shall  plant  any  timber  trees  of  oak,  ash,  elm,  firs,  pine,  wal- 
nuty  chestnut,  horse  chestnut,  quicken  or  wild  ash,  alder,  poplar,  or 
other  timber  trees,  such  tenant  during  the  term  shall  be  entitled  to 
a  house-bote,  plough-bote,  cart-bote,  and  car-bote  of  such  trees  by 
him  planted  ;  and  at  the  expiration  of  the  term,  or  where  such  trees 
shall  have  attained  maturity,  which  shall  first  happen,  shall  be  enti- 
tled to  the  said  trees,  or  the  value  of  them,  according  to  the 
directions  hereinafter  mentioned,  any  covenant  heretofore  made,  law 
or  usage  to  the  contrary  notwithstanding. 

'*  Provided  always,  that  each  person  so  planting  shall  within  six 
months  next  after  such  planting  lodge  with  the  clerk  of  the  peace 
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1838.       c.  39  (c),    the  property  of  the  tenant  who  planted 
^""^      them,  and  did  not  belong  to  the  reversioner,  and  sub- 


V, 

Baker. 


of  the  county  where  such  plantation  is  made,  a  certificate  under  the 
hand  of  the  tenant,  containing  the  number  and  kind  of  the  trees 
planted,  their  height  and  years  growth  at  the  time  of  planting,  and 
a  clear  description  of  the  places  and  manner  wherein  they  shall  be 
planted;  which  certificate  shall  be  kept  on  a  separate  file  among  the 
records  of  the  county,  and  entered  in  an  alphabetical  book  by  the 
denomination  of  the  land  in  the  said  county ;  and  such  certificate, 
or  a  copy  thereof  attested  by  the  acting  clerk  of  the  peace,  shall  be 
evidence  of  notice  of  such  plantation  in  all  courts  ;  to  which  book 
and  certificate  all  persons  may  resort  during  each  quarter  sessions 
to  be  held  for  such  county,  without  any  fee.*' 

(c)  Intitled, ''  An  Act  to  amend  the  Laws  for  the  encouragement  of 
planting  Timber  Trees ;"  which,  after  reciting  that,  **  Whereas  the 
laws  for  the  encouragement  of  tenants  to  plant  timber  trees  have  proved 
ine£fectaal,"  enacted,  '*  That  from  and  after  the  passing  of  this  Act 
any  tenant  for  life  or  lives,  by  settlement,  dower,  courtesy,  jointure, 
lease,  or  office,  civil,  military,  or  ecclesiastical,  impeachable  of  waste, 
or  any  tenant  for  years  exceeding  fourteen  years  unexpired,  who 
shall  plant  or  cause  to  be  planted  any  timber  trees  of  oak,  ash,  elm, 
beech,  fir,  alder,  or  any  other  trees,  shall  be  entitled  to  cut,  fell,  and 
dispose  of  the  same  or  any  part  of  the  same,  at  any  time  during  the 
term :  Provided  always,  that  any  tenant  so  planting  or  causing  to  be 
planted  shall  within  twelve  calendar  months  after  such  planting 
lodge  with  the  clerk  of  the  peace  of  the  county  or  county  of  a  city 
where  such  plantation  shall  be  made,  an  affidavit,  sworn  before  some 
justice  of  the  peace  \>f  the  said  county,  reciting  the  number  and  kind 
of  the  trees  planted,  and  tlie  name  of  the  lands,  in  form  following  :" 
23  &  24  Geo.  3,  c.  39,  s.  6. 

By  s.  7,  it  was  enacted  that  ^'  any  tenant  may  sell  his  or  her 
right,  title,  and  property  in  said  trees  or  coppices,  or  any  part  of  the 
same,  to  any  person  under  whom  he  or  she  may  derive  mediately 
or  immediately,  and  that  the  person  so  purchasing  may  have  all 
the  rights,  titles,  and  properties,  and  privileges  therein  which  are, 
or  by  this  Act  shall  be  secured  to  the  said  tenant/' 

By  8.  8,  it  was  provided  '^  that  no  sale  or  transfer  of  the  same 
shall  be  deemed  good  in  law,  unless  and  until  the  same  shall  be 
done  in  writing,  and  an  attested  copy  of  such  writing  lodged  with 
the  clerk  of  the  peace,*'  who  shall  register  the  same :  ^^  and  if  the 
head  or  principal  landlord  shall  so  purchase  the  said  trees  or  cop- 
pices from  an  under  tenant  having  a  right  to  sell  the  same,  then  from 
and  after  the  registry  of  the  sale  as  aforesaid,  the  said  trees  shall 
belong  to  the  landlord,  notwithstanding  any  intermediate  term  that 
may  exist  between  the  term  of  the  said  tenant  and  the  estate  of  the 
said  landlord.** 

By  8.  12,  it  was  declared  that  the  surrender  of  a  lease  for  the 
purpose  of  taking  a  new  one  should  not  be  considered  an  expiration 
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xnitted  to  the  learned  Judge  that  the  defendant,  upon  igsg. 
the  facts  proved  and  admitted,  was  entitled  to  a  ver-  "^  ' 
diet.  The  learned  Judge,  however,  was  of  a  different  _  r. 
opinion,  and  directed  the  jury,  if  they  believed  the 
evidence,  to  find  a  verdict  for  the  plaintiff  for  the 
value  of  the  timber  so  cut  down  ;  whereupon  the  jury 
found  a  verdict  for  the  plaintiff,  damages  1/.  The 
counsel  for  the  defendant  tendered  a  bill  of  excep- 
tions, to  which  the  Judge  put  his  seal^  and  the  case 
was  afterwards  brought  on  for  argument  before  the 
Court  of  King's  Bench  in  Michaelmas  term  6  Will.  4, 
when  thatCourt  gave  judgment  for  the  defendant.  The 
plaintiff  sued  out  a  writ  of  error  to  the  Court  of  Exche- 
quer Chamber  in  Ireland^  by  which  the  judgment  of 
the  Court  of  King's  Bencli  was  unanimously  afiirmed, 
and  the  present  writ  of  error  was  then  brought. 

The  Attorney  ^general  (Sir  J.  Campbell),  for  the 
Plaintiff  in  Error : — There  has  been  one  great  blunder 
committed  in  this  case.  The  action  was  brought  ii| 
the  Court  of  King's  Bench,  and  the  bill  of  exceptions 
was  argued  before  that  Court.  In  fact,  the  bill  of 
exceptions  was  treated  as  if  it  was  a  special  verdict- 
This  was  clearly  erroneous :  if  the  proceeding  had 
been  regular,  the  verdict  given  before  the  Judge. at 
Nisi  Prius  would  have  gone  before  the  Court  of  Error ; 
and  then,  if  that  Court  thought  that  the  verdict  could 
not  be  sustained,  it  would  have  awarded  a  venire  de 

of  the  term  so  far  as  regarded  that  Act,  but  that  every  renewal 
should  be  considered  a  further  continuance  of  the  original  term»  and 
the  tenant  should  be  entitled  to  enjoy  all  the  benefits  of  the  plant- 
ing,  &c.  given  by  the  Act  in  the  same  manner  as  if  the  additional 
term  had  been  contained  in  the  original  lease. 

S.  21  declared  that  ^^  nothing  herein  shall  be  construed  to  extend 
or  relate  to  any  trees  planted  or  to  be  planted  in  pursuance  of  any 
covenant  contained  in  any  lease,  nor  to  affect  or  invalidate  any  such 
covenants.*' 

VOL.  VII.  C  C 
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1898.  nom.  But  here  the  course  has  been  quite  different, 
for  the  Court  of  Error  has  set  aside  the  verdict,  and 
ordered  a  judgment  to  be  entered  for  the  defendant. 
This  course  is  itself  erroneous.  The  Statute  of  West- 
minster (18  Ed.  1,  Stat.  1,  c.  31),  which  first  gave  a 
party  the  right  to  a  bill  of  exceptions,  was  introduced 
into  Ireland  by  Poynings'  law,  and  the  law  on  bills 
of  exceptions  therefore  must  be  the  same  in  both 
countries. 

Sir  F.  Pollock,  who  appeared  for  the  Defendant  in 
Error^  said  that  he  did  not  know  whether  the  fact 
would  appear  on  the  record,  but  he  understood  that 
there  was  a  written  consent  given,  when  the  case  came 
before  the  Court  of  King's  Bench,  that  it  should  be 
treated  as  a  special  verdict. 

Lord  Brougham : — ^The  case  comes  before  us  on  this 
record  as  a  writ  of  error  on  a  judgment  given  on  a 
bill  of  exceptions,  which  is  all  that  we  can  know  about 
it.  By  that  it  appears  that  a  judgment  of  this  extra- 
ordinary description  has  been  given  on  this  bill  of 
exceptions.  If  any  consent  of  the  kind  spoken  of  wtis 
given,  a  special  verdict  might  have  been  substituted 
for  the  bill  of  exceptions. 

The  Attorney-general : — That  could  have  been  done. 
If  this  judgment  had  been  reversed  a  venire  de  novo 
might  have  issued,  returnable  in  the  Court  of  King's 
Bench.  The  course  pursued  here  was  clearly  erro- 
neous. In  Nepean  v.  Knight  (d)  the  rule  is  distinctly 
laid  down.  In  delivering  judgment  there.  Lord  Den- 
man  said  (e) :  **  For  these  reasons^  we  are  of  opinion 

(d)  2  Mee.  &  W.  894.  (e)  Id.  914. 
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that  the  learned  Judge's  direction  to  the  jury,  in  i838. 
respect  of  which  the  lessor  of  the  plaintiff  tendered  a 
bill  of  exceptions,  was  correct,  and  that  the  verdict 
ought  to  have  been  found  for  the  defendant ;  but  as 
we  cannot  order  it  to  be  so  entered,  the  result  is  that 
the  verdict  found  for  the  lessor  of  the  plaintiff  must 
be  set  aside,  and  a  venire  de  novo  awarded/'  On  this 
ground  alone  the  judgment  must  be  reversed. 

But  besides  this,  it  is  clear  that  the  exceptions  can-r 
not  be  maintained,  and  that  the  direction  at  Nisi 
Prius  was  right.  The  provisions  of  the  covenant  are 
direct  enough ;  but  then  there  are  two  Irish  statutes, 
on  which  it  is  said  that  doubts  may  arise  whether  the 
plaintiff  is  entitled  to  recover.  The  plaintiff  is  the 
reversioner ;  the  defendant  the  tenant  pur  auter  vie  of 
an  estate  in  Ireland^  and  has  cut  down  timber  from 
the  demised  premises.  The  question  is,  whether 
under  the  5  Geo.  .3,  c.  17  (/),  and  23  &  24  Geo.  3, 
c.  39  (g\  such  a  person  can  cut  the  timber  which  he 
or  his  ancestor  has  planted.  At  first  sight,  the  terms 
of  the  statutes,  especially  the  later  one,  may  appear  to 
give  the  tenant  this  right ;  but  even  in  that  statute 
itself  there  is  a  restriction  on  his  right ;  for  the  21st 
section  provides,  ^'  that  nothing  herein  contained  shall 
be  construed  to  extend  or  relate  to  any  trees  planted 
or  to  be  planted  in  pursuance  of  any  covenant  con- 
tained in  any  lease,  nor  to  affect  or  invalidate  any  such 
covenants/' — [Lord  BrougJiam :  Does  not  that  mean 
such  covenants  as  are  antecedent,  such  covenants  as 
those  by  which  the  tenant  expressly  undertakes  to 
plant  the  property  ?] — It  is  submitted  that  the  section 
cannot  be  so  restricted,  but  that  it  applies  to  any  co* 
venant  respecting  the  planting  of  trees.    There  are 

(/)  Irish  StatuteB)  vol.  ix.  (^)  Id.  vol.  xiii. 

c  c  2 


386  CASES  IN  THE  HOUSE  OF  LORDS. 

1838.      many  such   covenants   in  reservation   or  exception. 

^•^    '      The  present  is  one  of  that  sort.     There  may  be  a  cove- 
ts, nant  of  reservation,  which  would  still  reserve  to  the 

^**^'*'  lessor  all  the  right  in  the  timber  grown  during  the 
term.  There  is  no  question  that  by  the  terms  of  the 
statute  the  tenant  may  sell  the  timber  when  grown  ; 
then  why  may  he  not  sell  his  right  to  it  before  it  is 
planted  ?  The  question  here  is  whether  there  is  any 
objection,  in  point,  of  law,  for  the  lessor,  after  these  Acts 
passed,  by  apt  words  to  reserve  to  himself  the  right  to 
timber  trees  growing  on  the  premises,  or  planted  there 
during  the  term.  If  an  Act  of  Parliament  grants  to 
a  tenant  a  particular  right,  there  may  still  be  an  ex- 
ception introduced  in  a  case  which,  by  agreement 
between  the  parties,  may  put  an  end  to  that  right. 
One  species  of  minerals  may  be  reserved  and  not  an- 
other. Those  which  are  between  the  surface  and  the 
centre  may  be  parcelled  out,  and,  in  fact,  the  rights 
of  the  two  parties  may  be  strictly  dependent  on  the 
agreement  into  which  they  have  chosen  to  enter. 
But  it  was  objected  in  the  Court  below,  that  though 
there  may  be  a  reservation  of  things  existent,  there 
cannot  be  one  of  things  non-existent;  so  that  the 
timber  growing  may  be  reserved,  but  not  the  timber 
to  grow,  for  that  the  exception  must  come  out  of 
the  subject-matter  demised. — [Lord  Brotigham:  How 
do  you  reserve  rent  to  become  due  ?  That  may  be 
payable  in  com  to  be  grown,  as  well  as  in  monies 
numbered.] — It  is  quite  clear  that  that  objection  made 
in  the  Court  below  is  untenable ;  for  Sir  F.  Barring^ 
ton's  case  (h)  distinctly  shows  that  there  may  be  a 
grant  or  reservation  of  trees  growing  or  to  grow. 
Then  in  Stanley  v.  White  (i),  a  belt   of  trees  grew 

{h)  8  Hep.  271.  (0  14  Eaat,  332. 
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round  Sir  T,  Stanleys  estate;  the  soil  iu  which  they  isss. 
grew  was  not  in  him,  but  was  in  the  owner  of  the 
adjoining  land,  and  it  was  held  that  they  might 
belong  to  his  freehold,  for  that  there  might  have  been 
a  conveyance  of  the  soil,  with  a  reservation  of  the  trees 
growing  and  to  grow.  If  there  may  be  a  reservation 
of  trees  to  grow  in  future,  where,  as  in  that  case,  there 
was  a  conveyance  in  fee  simple,  there  may  also  be  one 
where  there  is  a  reversion  still  existing  in  the  lesson 
If  a  lease  does  not  reserve  mines  the  lessor  cannot 
maintain  trespass  for  digging  the  soil  and  opening 
the  mine,  but  he  may  maintain  case  for  an  injury  to 
the  reversion.  But  if  there  is  a  reservation  in  a  lease 
of  timber  or  minerals,  trespass  may  be  maintained  by 
the  lessor.  Then  as  it  is  clear  that  such  a  special 
reservation  may  be  made,  and  as  a  reservation  has 
been  made  in  this  case,  the  question  is  whether  here 
it  is  restricted  to  trees  existing  at  the  time,  or  will 
include  those  which  were  thereafter  to  be  planted. 
The  words  of  the  lease  clearly  include  all  trees  grow- 
ing and  to  grow.  The  Earl  of  Cardigan  v.  Armitage  (Jk) 
was  cited  on  the  other  side  in  the  Court  below,  but  it 
is  difficult  to  see  how  it  can  apply  to  the  present  case, 
and  the  same  observations  may  be  made  with  regard 
to  Bullen  v.  Denning  (/).  At  the  time  of  the  making 
of  this  lease  the  lessor  was  the  owner  in  fee  simple;  he 
might  therefore  grant  a  part  or  the  whole  of  his  right 
over  the  estate.  He  has  only  granted  a  part.  Had 
it  not  been  for  this  express  reservation  in  the  lease 
the  property  in  the  timber  planted  would,  by  the  ope- 
ration of  the  statute,  have  passed  to  the  lessee.  But 
here  is  an  express  reservation  to  those  entitled  in  rever- 
sion.—  [The  Lord  Chancellor  :  This  reservation  is  ia 

(A)  2  Barn.  &  Ores.  197.  (/)  5  Barn.  &  C.  842, 
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1 838.  derogation  of  the  granti  but  it  did  not  require  the 
Oalwet  gr^^t  *o  give  the  tenant  the  right  to  the  trees  in 
^-  question.]  —  But  the  reservation  is  not  inconsistent 
with  the  grant,  for  if  it  was  it  would  be  null  and  void. 
It  is  a  particular  reservation  of  something  which  the 
lessor  has  a  right  to  reserve,  and  is  therefore  good. 
It  was  not  denied  in  the  Court  below,  and  is  even 
admitted  here  on  the  face  of  the  reasons  presented  to 
the  House,  that  the  trees  growing  from  old  stocks 
belong  to  the  lessor.  Then  why  not  the  rest  ?  The 
direction  at  Nisi  Prius  was  good,  and  the  judgment 
must  be  reversed. 

Sir  W.  Follett^  on  the  same  side : — The  most  im- 
portant part  of  this  case  will  be  the  construction  of 
the  second  of  these  statutes,  on  which  as  yet  no  decision 
has  been  given  in  Ireland.  The  provisions  of  the 
statute  are  not  intelligible  if  they  are  to  be  taken  to 
apply  to  leases  existing  at  the  time  of  the  passing  of  the 
Act,  and  not  meant  to  control  contracts  or  covenants 
which  might  be  entered  into  after  the  passing  of  the 
Act.  It  was  supposed  in  the  Court  below,  that  the  first 
Act  did  not  apply  to  leases  made  after  the  passing  of  that 
statute.  The  whole  question ,  therefore,  depends  on  the 
23  &  24  G.  3,  c.  39.  That  statute  gives  to  the  tenant 
the  power  to  cut  or  fell  any  timber  trees  which  he 

•  may  plant.  What  is  the  effect  of  that  statute  ?  Is  it 
intended  that  it  shall  interfere  with  contracts  or  cove- 
nants afterwards  entered  into  r     If  not,  then  here  is  a 

•  distinct  covenant  defining  the  rights  of  the  parties.  If 
there  was  no  covenant,  the  trees  under  the  common  law 
would  have  belonged  to  the  landlord.  But  then  the  sta- 
tute interposes  for  the  benefit  of  the  tenant.  But  that 
leaves  either  party  at  liberty  to  give  up  his  right  to  the 
other;  a  tenant  may,  if  he  pleases,  covenant  to  give  up 
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his  right  to  house-bote.     The  only  question  therefore       1S38. 
is,  whether  there  has  or  not  been  any  such  contract  in 
this  case.     In  this  lease  there  is,  first,  a  reservation  of 
all  trees,  and  then  a  covenant  that  all  improvements, 
which  must  include  trees  planted,  shall  belong  to  the 
lessor.     If  a  lease  contains  a  covenant  on  the  part  of 
the  tenant  not  to  cut  or  fell  trees,  the  next  question  is 
whether  the  landlord  has  not  a  right  to  reserve  to 
himself  an  action  if  the  trees  are  cut.     If  the  trees 
are  the  property  of  the  landlord  while  on  the  land, 
they  are  equally  so  when  they  have  been  wrongfully 
cut  by  the  tenant.    The  reservation  in  the  lease  made 
them  his  property.     According   to  Lord  Coke  (?/i), 
"  Reserving  sometime  hath  the  force  of  saving  or 
excepting,  so  as  sometime  it  serveth  to  reserve  a  new 
thing,  namely,  a  rent,  and  sometime  to  except  part  of 
the  thing  in  esse  that  is  granted.**     The  words  of  ex- 
ception in  this  lease  are  strong ;  parties  must  be  sup- 
posed to  know  their  legal  rights,  and  if  the  tenant  did 
not  mean  to  allow  his  landlord  to  reserve  a  right  to 
all  the  trees  that  might  be  planted,  he  ought  to  have 
stated  his  intention.    The  landlord  is  to  have  the  right 
to  enter  and  cut  and  take  away  the  trees  ;  there  is  no 
distinction  made  as  to  any  particular  sort  of  trees,  and 
there  is  nothing  to  show  that  the  words  used  have  not 
their  ordinary  meaning.     One  of  the  learned  Judges 
in  the  Court  below  said  that  it  might  be  doubtful 
whether  the  tenant  intended  to  give  up  his  established 
rights.     It  might  be  so  if  the  language  used  here  did 
not  sufficiently  show  that  that  was  the  case. 

As  to  the  form  of  the  judgment  here,  it  is  clearly 
erroneous.  The  Court  of  Error  had  no  right  to  direct 
the  verdict  to  be  entered  as  found  by  the  jury,  when 

(m)  Co.  Litt.  143  a. 
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1838.  it  appeared  on  the  record  itself  that  the  verdict  was  not 
so  found.  An  Irish  statute  of  the  28  Geo.  3  (»)  will  be 
relied  on  by  the  other  side  to  show  that  the  proceed- 
ings here  are  correct.  The  great  object  of  that  statute 
is  to  take  away  from  the  Judge  the  necessity  of  sealing 
the  bill  of  exceptions,  and  to  render  his  signature  suf- 
ficient. It  is  true  that  the  statute  says  that  the  Court 
may  make  such  order  as  is  agreeble  to  justice ;  but 
that  does  not  give  a  Court  of  Error  the  right  to 
enter  a  verdict.  There  must  be  a  clear  enactment  to 
enable  the  Judges  to  place  themselves  in  the  situation 
of  a  jury. — [Lord  Brougham  :  A  special  verdict  is  not 
a  verdict  by  the  Court,  but  the  Court  directs  how  it 
is  to  be  entered,  on  the  finding  of  the  jury.  The  lA>rd 
Chancellor:  But  that  is  not  assigned  here  as  error.] 
— The  assignment  is  in  general  terms  that  the  judg- 
ment is  erroneous;  the  statute  does  not  cure  the  mate- 
rial objection  of  directing  the  verdict  to  be  entered. 
So  that  even  if  the  direction  of  the  Judge  at  Nisi  Prius 
was  wrong,  there  ought  to  be  a  new  trial ;  but  that 
direction  was  right,  and  the  verdict  for  the  plaintifi* 
ought  to  stand. 

Sir  F.  Pollock^  for  the  Defendant  in  Error :- — The 
object  here  was  to  save  expense  in  putting  this  case 
in  the  Court  below  into  the  shape  of  a  special  verdict 
instead  of  that  of  a  bill  of  exceptions.     It  is  impos- 

(n)  28  Geo.  3,  c.  31,  b.  1,  after  reciting  that  the  carrying  of 
a  cause  by  bill  of  exceptions  to  a  superior  Court  is  a  cause  of  great 
expense,  enacts  '*  that  it  shall  be  sufficient  if  the  Judge  to  \%'honi 
such  bill  of  exceptions  shall  be  tendered  sign  the  same,  and  that  it 
shall  not  be  necessary  for  him  to  put  his  seal  thereto,  and  that  such 
bill  of  exceptions  so  signed  shall  remain  with  the  clerk  of  nisi  prius, 
and  be  incorporated  in  the  postea  and  be  returned  therewith  to  the 
Court  in  which  the  action  is  brought,  which  Court  shall  have  author 
rity  to  examine  the  same,  and  give  judgment  thereon,  or  make  such 
order,  either  by  arresting  the  judgment,  granting  a  rewire  facias 
de  novOy  or  otherwise,  as  shall  be  agreeable  to  justice.*' 
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Bible  for  this  House,  after  judgment  in  two  Courts,       i838. 
to   avoid   coming  to  the  conclusion  that  there  was 
an  arrangement  between  the  parties  as  to  the  form  in 
which  judgment  should  be  prayed.     But  the  words  of 
the  statute  amply  justify  this  judgment.     The  words 
**  or  otherwise  "  enable  the  Court  to  give  a  judgment 
on  the  very  right  and  justice  of  the  case,  even  though 
the  form  of  it  should  be  that  of  a  bill  of  exceptions,*^ 
when  in  substance  it  is  a  special  verdict.      The  prac* 
tice  of  the  Court  is  according  to  that  construction  of 
the  statute.—  [Lord  Brougham:  But  the  practice  is  not 
shown  to  us.] — The  practice  of  the  Courts  must  be 
evidenced  by  what  the  Courts  have  done  in  this  case. 
The  Courts  of  King's  Bench  ^nd  Exchequer  Chamber 
have  in  this  very  instance  shown  what  is  the  practice. 
What  better  authority  can  there  be  for  showing  what 
is  the  practice,  than  the  fact  that  these  two  Courts 
have  pursued  this  course  in  the  present  instance? 
— [The  Lord  Chancellor  :  And  the  Plain tiflf  in  Error 
has  not  raised  the  objection  in  his  statement  of  errors.] . 
— Which  shows  that  in  the  Courts  in  Ireland  the 
practice  must  be  considered  as   established.      This 
House  will  not  favour  an  objection  which  must  either 
have   been   abandoned  or   considered   untenable  in 
Ireland.     That  practice  must  be  taken  to  give  the 
true  construction  of  the  statute,  or  at  all  events  this 
House  will  not,  without  being  clearly  satisfied  that 
that  is  not  the  case,  deprive  the  Court  of  the  power  of 
dealing  out  justice  to  the  defendant  as  well  as  the 
plaintiff,  when  both  have  shaped  the  record  in  such  a 
way  that  the  real  merits  of  the  case  may  be  seen.    It  is 
clear  that  it  was  intended  that  by  this  Act  the  Judges 
should  have  a  larger  power  than  they  possessed  by 
virtue  of  the  Statute  of  Westminster.     In  the  first 
place,  the  same  Court  as  that  out  of  which  the  writ 
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1838.  proceeds,  may  examine  the  bill  of  exceptions;  in  the 
next,  it  may  arrest  the  judgment,  and  it  may  do  so 
on  what  occurs  at  the  trial,  and  on  what  is  shown  on 
the  bill  of  exceptions. 

There  is  nothing  in  the  pleadings  here  to  import 
that  there  was  a  planting  of  trees  by  the  defendant  or 
his  ancestor,  or  a  registering  of  them  under  the 
'Statute,  but  if  the  bill  of  exceptions  puts  the  Court 
in  possession  of  the  real  merits  of  the  case,  it  was 
intended  by  the  statute  that  the  Judges  might  adopt 
any  course  that  justice  might  appear  to  them  to  re- 
quire. They  may,  therefore,  as  it  appears  proper 
to  them,  either  arrest  the  judgment  or  grant  a  new 
trial,  or  they  may  give  judgment  thereon  on  the 
record,  as  it  stands  before  them,  or  direct  a  venire 
facias^  "  or  otherwise,  as  shall  be  agreeable  to  justice." 
These  latter  words  must  have  some  meaning.  What 
is  that  meaning  i  It  is  that  the  Courts  may  give 
judgment  for  the  defendant  if  there  is  anything  to  call 
for  it;  that  they  may  do  anything  which  will  be  agree- 
able to  public  justice.  Where  the  object  of  a  statute 
is,  as  it  is  here,  to  prevent  delay  and  to  save  expense, 
and  powers  are  given  to  the  Court  for  that  purpose, 
this  House  will  construe  that  statute  in  as  large  and 
ample  a  manner  as  may  be  necessary  for  effectuat- 
ing the  object  of  the  Legislature. 

Then  as  to  the  principal  question  in  the  case;  it 
may  be  true  that  a  reservation  of  timber  in  a  lease 
may  apply  to  all  timber,  whether  growing  on  old 
stocks  or  raised  by  the  labour  of  man.  Barringto7C% 
ca8e(o)  may  be  admitted  as  undisputed  law,  and  so 
may  Stanley  v.  White  (/?),  which  proceeded  upon  it, 
and  yet  the  argument  attempted  to  be  raised  upon 


(o)  8  Rep.  271.  {p)  14  Eaat,  332^ 
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them  would  not  be  true.  In  the  first  place,  they  are  i838. 
not  precisely  in  point  with  the  present  case.  But  in 
the  next,  this  case  is  wholly  independent  of  them, 
and  depends  on  the  construction  of  the  two  statutes 
for  the  encouragement  of  the  growth  of  timber ;  and 
on  the  construction  of  those  statutes  it  is  clear,  that 
unless  there  was  a  distinct  renunciation  of  the  timber 
by  the  tenant,  the  trees  planted  by  him  must  be  his 
property.  Now,  in  the  first  place,  there  can  be  no 
such  thing  as  the  renunciation  of  a  right  created  for 
a  great  public  purpose. — [Lord  Brougham :  Is  it  quite 
clear  that  that  argument  can  be  supported  ?  Suppose 
the  Legislature  should  say  that  all  game  shall  belong 
to  the  tenant,  could  not  the  tenant  renounce  it  ?  The 
Legislature  trusts  to  people's  attention  to  their  own 
interests,  and  vests  rights  in  a  party,  but  does  not 
prevent  him  from  disposing  of  them.] — In  this  case 
something  more  than  a  mere  private  right  was  created. 
A  great  public  purpose  was  secured  by  creating  a 
private  right.  Nothing  but  express  words  of  renun- 
ciation can  surrender  that  right.  Generally  speak- 
ing,  it  is  undoubtedly  true  that  a  right  may  be 
abandoned  by  a  party,  as  a  pecuniary  right  and  the 
like,  but  that  is  not  true  with  respect  to  all  rights. 
For  example,  no  man  can  voluntarily  part  with  his 
right  to  personal  liberty ;  he  cannot  give  another  the 
power  to  detain  him  in  prison,  or  to  do  him  some 
bodily  harm.  There  is  but  one  way  in  which  the 
landlord  can  secure  to  himself  the  right  to  these  after- 
planted  trees,  and  that  is  by  making  the  tenant  cove- 
nant to  plant  them.  No  other  reservation  whatever 
can  operate  to  contravene  the  policy  of  these  two  sta- 
tutes.— [Lord  Brougham :  The  5  &  6  Geo.  8  strikes 
at  leases  already  made,  but  does  it  not  leave  landlords 
and  tenants  to  deal  with  each  other  for  the  future  ?] 


Baker. 
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1838.       —It  does  not.     With   respect  to  past  contracts,  i 

Galwet      required  the  express  language  of  the  Legislature         t 
meddle   with   them,  but  with  respect  to  all  futi 
leases,  as  it  was  clear  that,  if  made  in  contraventi( 
of  the  statute,  they  would  be  contrary  to  law,  it  w 
not    deemed    necessary   to    mention    them. — [Loi 
Brougham:  Does  not  the  16th  section   of  the  lat 
statute  affect  your  argument  ?] — That  is  in  the  seco: 
statute,  and  may  be  observed  on  presently.    As  to 
first  statute,  it  is  clear  that  that  extends  to  futu 
leases,  and  that  if  any  tenant  should  make  any  co 
nant  that  any  timber  he  may  in  future  plant  shall 
the  property  of  the  landlord,  such  covenant  will 
void  as  contrary  to  the  policy  of  the  statute.     The 
are  many  cases  where  protections  are  thrown  rou 
individuals   for  the  purposes  of  public   policy, 
where  those  individuals  cannot  by  any  arrangem 
of  their  own  get  rid  of  those  protections.     The  publi 
purpose  must  be  served  at  all  events.     Minors  an 
married  women  are  instances  of  this  sort,  and  so  a 
persons  whose  acts  are  affected  by  the  usury  law 
Now  in  these  statutes  the  declaration  that  the  sob 
property  in  the  trees  planted  shall  be  in  the  tenan 
for  life  or  years,  and  the  fact  that  liberty  is  expressl 
reserved  to  the  reversioner  to  purchase  the  tenant' 
right,  shows  how  absolutely  that  right  is  given.     No 
is  his  right  the  less  certainly  vested  because  it  is  re 
stricted  to  the  continuance  of  the  term.     But  then 
it  is  said  that  the  16th  clause  of  the  statute  affects  the 
tenant's  right.     That  clause  applies  to  no  covenants 
but  such  as  are  covenants  to  plant  imposed  by  the 
lessor  on  the  tenant.     If  the  effect  of  the  statute  may 
be  got  rid  of  by  a  reservation  or  covenant,  the  16th 
section  is  mere  surplusage,  for  if  the  tenant  would  be 
bound  tit  all  events  to  do  what  is  there  supposed  to  be 
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done  in  consequence  of  an  express  covenant,  that  isss. 
section  was  at  best  quite  useless.  On  the  other  hand, 
is  it  not  clear  that  the  maxim,  expressio  unius  est 
exclusio  alteriuSj  must  be  applied,  and  that  this  one  case 
of  trees  planted  under  a  covenant  to  plant,  being 
thereby  excepted  from  the  operation  of  the  statute,  all 
trees  planted  without  such  a  covenant  must  be  taken 
to  be  within  the  statute  ?  As  an  encouragement  to 
plant  trees,  the  Legislature  says  that  all  trees  may  be 
cut  down  by  the  persons  who  planted  them,  and  the 
only  exception  is  when  the  trees  are  expressly  planted 
for  the  benefit  of  the  landlord.  In  that  case  what  the 
tenant  did  would  be  matter  of  bargain^  and  the  pur- 
pose of  the  statute  would  be  fully  answered.  The  1 6th 
section  may  be  read  thus :  "  that  nothing  herein  con- 
tained shall  extend  to  trees  planted  according  to  a 
covenant  for  that  purpose,  but  that  as  against  the 
object  of  this  Act  all  other  covenants  shall  be  void.*' — 
[The  JLord  Chancellor :  And  the  statute  is  so  anxious 
to  reserve  to  the  tenant  the  right  to  the  trees,  that 
he  is  only  entitled  to  sell  them  to  the  landlord 
under  certain  restrictions.] — It  might  be  contended  in 
general  terms  that  the  statute  meant  to  contravene  all 
past  and  all  future  covenants,  except  those  of  a  special 
kind.  But  it  is  not  necessary  for  the  purposes  of  this 
argument  to  go  to  that  extent.  To  effect  the  purpose 
insisted  on  by  the  other  side,  the  words  of  the  cove- 
nant ought  to  have  been  much  stronger  than  they  are. 
They  might  have  been  to  this  effect,  ^^  although  planted 
and  registered  by  the  tenant  in  pursuance  of  two  statutes 
of  the  6  &  24  Geo.  3."  Such  a  covenant  might  have 
overcome  the  force  of  these  statutes,  but  none  other 
could  produce  any  such  effect.  The  case  of  The  Earl 
of  Cardigan  v.  Armitage{(j)  was  cited  by  Mr.  Justice 

{q)  2  Barn.  &  Cres.  197. 
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1 8S8.  Bayley^  in  Bullen  v.  Denning  (r),  for  the  principle  t 
where  there  was  any  reasonable  degree  of  doubt  a< 
the  meaning  of  an  exception  in  a  lease,  the  word 
the  exception,  being  the  words  of  the  lessor,  were 
be  construed  favourably  to  the  lessee,  and  against 
lessor.  The  clause  in  this  lease  is  only  that  wh 
was  in  leases  before  the  statute,  and  there  can  be 
doubt  that  if  these  words  had  been  found  in  a  le 
made  before  the  year  1766,  they  would  hare  hk 
abrogated  by  force  of  that  statute.  All  the  te 
writers  agree  that  where  there  is  a  distinct  grant  Ir 
lessor,  or  by  the  Crown  itself,  and  afterwards  an  exo 
tion  which  destroys  such  grant,  such  exception  is,  ei 
in  the  case  of  the  Crown,  void,  and  the  grant  is  val 
On  the  whole  it  is  clear  in  this  case,  that  in  the  fi 
place  the  Court  of  King's  Bench  had  a  right  to  g 
the  judgment  it  has  given :  in  the  second,  that  i 
right  of  the  tenant  being  introduced  to  favour  a  gr 
public  object^  it  was  not  intended  that  the  tenant 
any  voluntary  act  should  strip  himself  of  the  rij 
thus  given,  or  deprive  himself  of  the  advantage  wh 
the  Legislature  had  conferred  upon  him  for  the  p 
pose  of  inducing  him  to  plant  trees  on  his  Ian 
thirdly,  that  the  language  of  the  covenant  being  oq 
such  as  was  in  use  before  these  Acts  passed,  it  must 
at  least  doubtful  whether  it  could  ever  have  been 
tended  to  operate  upon  these  statutable  rights :  i 
lastly,  the  doctrine  in  Bullen  v.  Denning  is  applioal 
and  the  language  and  intention  of  the  parties  bei 
doubtful,  the  tenant  is  entitled  to  the  advantage  ( 
construction  in  his  favour,  and  the  more  so  as  si 
construction  will  best  effectuate  the  object  of  t 
important  public  statutes. 

(r)  8  Barn.&  Cr.  847. 
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The  Attorney-generaly  in  reply :— The  first  question        1838. 
now  is,  whether  the  judgment  can  be  supported  on  the      Gai.wet 
bill  of  exceptions.     The  reference,  by  the  other  side,  v- 

to  the  agreement,  shows  that  the  course  adopted  here 
was  not  according  to  the  practice  of  the  Court.  The 
words  in  the  statute,  "  as  should  be  agreeable  to  jus- 
tice," do  not  give  a  Court  of  Error  power  to  set  aside 
a  verdict  given  in  the  Court  below.  All  that  the  sta- 
tute requires  here  is,  ^at  certain  forms  should  be  ob- 
served. Then  as  to  the  principal  point :  If  the  reser- 
vation here  was  of  all  the  trees  growing  and  to  grow, 
there  would  be  no  distinction  between  trees  which  were 
planted  by  the  lessee  and  those  which  grew  spontane- 
ously during  his  term.  That  would  be  considered  in 
this  country  as  equivalent  to  a  conveyance  of  the  fee. 
Then  suppose  that  this  was  found  in  a  lease  for  years 
Sullen  V.  Denning  is  an  authority  under  such  circum- 
stances. It  may  be  conceded  for  the  purposes  of  this 
argument,  that  the  statute  gives  the  tenant  for  life  the 
same  rights  as  to  this  matter  as  would  belong  to  the 
tenant  in  fee.  But  even  then  he  would  not  have  a 
right  to  cut  and  convey  away  these  trees.  Now  it  is 
clear  that  a  tenant  for  life  cannot  be  in  a  better  situ- 
ation than  a  tenant  in  fee  simple.  The  right,  there- 
fore, claimed  here,  is  more  than  the  law  will  permit. 

The  Lord  Chancellor: — On  the  facts  of  this  case, 
as  they  appeared  at  the  trial,  the  learned  Judge  was  of 
opinion  that  the  landlord  was  entitled  to  the  trees. 
The  counsel  for  the  defendant  then  tendered  a  bill  of 
exceptions,  as  he  was  entitled  to  do  under  the  Irish 
statute.  The  Court  of  King's  Bench  was  of  opinion 
against  him,  and  proceeded  to  deal  with  the  matter  as 
to  that  Court  seemed  right.  It  is  very  probable  that 
the  form  of  the  proceeding  was  not  brought  to  the 
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1838.  coDsideration  of  the  Judges,  but  when  the  case  was 
brought  before  the  Court  of  Exchequer  Chamber,  it  is 
obvious  that  the  defect,  if  any,  in  the  mode  of  pro- 
ceeding, must  have  been  apparent  on  the  &ce  of  the 
record :  the  Exchequer  Chamber  confirmed  the  judg^ 
ment  of  the  Court  of  King's  Bench.  It  does  not  ap- 
pear that  the  point  of  the  objection  to  the  form  of  the 
judgment  was  made  before  the  Judges  of  the  Exche* 
quer  Chamber,  but  that  objection  appears  to  have 
been  first  put  forward  in  the  argument  at  your  Lord- 
ships' bar.  If  you  should  be  of  opinion  that  you  ou^t 
to  concur  with  the  opinion  of  the  Judge  at  the  trials 
it  will  not  be  necessary  to  consider  the  form  in  which 
the  judgment  was  entered,  for  then  the  judgment  it- 
self, as  given  in  the  Court  of  King's  Bench,  would  be 
reversed  ;  but  as  I  am  at  present  advised,  I  think  that 
it  will  be  necessary  for  your  Lordships  to  consider  the 
form  of  the  judgment,  which  certainly  is  not  according 
to  the  form  of  judgments  in  this  country,  and  the  pro*- 
ceeding  itself  is  one  which  never  could  have  occurred 
here.  It  is  desirable,  therefore,  that  you  should  take 
such  means  as  you  possess  to  consider  the  question 
arising  on  the  form  of  the  judgment.  The  Irish  Act, 
in  some  respects,  alters  the  mode  of  proceeding,  and 
gives  power  in  matters  relating  to  bills  of  exceptions ; 
but  whether  it  really  alters  the  mode  of  proceeding  so 
far  as  to  justify  the  course  here  adopted,  is  a  question 
that  may  be  somewhat  doubtful.  It  may,  on  this  sub** 
ject,  be  material  to  enquire  what  has  been  the  usual 
course  of  proceeding  in  Ireland^  and  what  has  in  thb 
way  been  the  interpretation  put  by  the  Courts  on  the 
statute.  It  is  obvious  that  it  is  a  wholesome  exercise 
of  power  to  prevent  the  unnecessary  expense  of  the 
parties  going  down  to  another  trial,  where  the  result 
is  settled  by  the  law  beforehand.     But  on  the  other 
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hand,  it  may  be  open  to  danger  to  give  the  Court  this        18S8. 
unchecked  power  of  dealing  with  a  bill  of  exceptions,      galwet 
and  thus  to  withdraw  the  question  from  the  jury  and  «• 

submit  it  in  fact  to  the  Court.  The  only  thing 
now  to  be  done  is  to  adjourn  the  consideration  of 
this  case,  for  the  purpose  of  making  an  inquiry  into 
the  practice. 

Adjourned  for  farther  consideration. 


The  Lord  Chancellor: — Many  cases  have  been  i840: 
referred  to  in  the  course  of  the  argument  at  the  bar  of  "  J  ^  ■ 
this  House,  as  to  what  would  have  been  the  conse- 
quence of  this  condition  in  the  lease,  if  the  Acts  on  the 
effect  of  which  we  have  now  to  determine  had  not 
passed.  In  the  view  I  take  of  this  case,  it  is  not  neces- 
sary to  determine  that  question.  The  Acts  in  ques- 
tion altered  the  common  law  as  to  the  right  of  lessors 
to  the  trees  growing  on  their  estates,  such  trees  having 
been  planted  by  the  lessee,  and  he  being  required  to 
register  them  according  to  certain  forms  provided  in 
the  Acts.  [His  Lordship  read  the  sections  of  both 
Acts  (5).]  The  second  section  of  the  23  &  24  Geo.  3 
declared  the  general  title  of  the  lessee  to  the  timber, 
and  the  7  th  section  provided  that  he  should  be  per- 
mitted to  sell  his  right  and  property  in  the  trees  so 
by  him  planted;  and  the  21st  section  provides  that 
nothing  therein  contained  shall  be  construed  to  extend 
to  any  trees  to  be  planted  in  pursuance  of  any  cove- 
nant to  that  effect,  nor  to  invalidate  any  such  covenant. 
Such  being  the  state  of  the  law,  the  lease  in  question 
was  granted  ;  it  was  granted  in  1789,  and  was  for  the 

(«)  See  ante,  p.  381,  382. 
VOL.  VII.  D  D 
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1840.       term  of  three  lives;    and  it  contains  the  following 
Galwey      clause:  "  Saving  and  always  reserving  out  of  the  said 
V-  demise,  unto  the  said  John  Galwey  and  Edward  Gal- 

wey ^  and  to  the  person  or  persons  who  shall  from  time 
to  time  be  entitled  to  the  reversion  in  the  said  lands, 
all  mines,  minerals  and  royalties  happening  or  being 
thereon,  and  also  all  wood  and  underwood,  timber  and 
timber  trees,  standing,  growing  or  being  thereon,  or 
at  any  time  thereafter  to  stand  or  grow  thereon,  with 
full  and  free  liberty  of  ingress  and  egress,  to  take  and 
carry  away  the  same."  It  was  argued  for  the  Defendant 
in  Error,  that  under  these  statutes  any  contract  be- 
tween the  lessor  and  the  lessee,  or  any  covenant  by 
which  trees  to  be  planted  by  the  lessee  might  be  taken 
by  the  lessor,  would  be  contrary  to  the  policy  of  the 
statute,  and  therefore  void.  The  21st  section  of  the 
23  &  24  Geo.  3,  seems  to  have  been  enacted  with  a 
view  to  guard  against  trees,  planted  in  pursuance 
of  a  covenant  for  that  purpose,  being  included  in 
the  general  provisions  of  the  statute.  That  possible 
mischief  being  thus  guarded  against,  any  construc- 
tion of  the  other  clauses  of  the  statute,  which  would 
deprive  the  tenant  of  the  right,  and  the  public  of 
the  advantages  intended  to  be  conferred  on  both, 
under  the  provisions  of  this  statute,  ought  to  be  strictly 
watched,  and,  unless  such  a  construction  should  be 
forced  upon  the  Court,  ought  not  to  be  adopted.  The 
second  section,  and  indeed  all  the  provisions  of  the 
statute,  seem  to  establish  that  the  property  in  trees 
planted  by  the  lessee,  and  duly  registered,  shall  be 
vested  in  him  :  but  it  is  clear  that  he  may  dispose 
of  such  property  if  he  thinks  fit.  Here  the  trees  were 
planted  and  registered  by  the  tenant,  who  held  as 
lessee  an  interest  in  a  lease.  The  lessor  never  had 
any  estate  or  interest  in  them,  unless  he  can  maintain 
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a  claim  of  that  sort  under  the  clause  contained  in  the        1 840. 
lease ;  and  to  do  so  he  must  show  that  the  clause  was      galwey 
effectual  to  give  him  a  property  in  things  which,  but  »• 

for  such  clause,  never  coiild  have  been  his.  In  con- 
sidering the  terms  of  this  clause,  it  must  be  assumed 
that  there  hud  been  trees  on  the  estate,  and  that  they 
might  have  grown  there  under  such  circumstances  as 
would  have  made  them  the  property  of  the  lessor, 
subject  to  the  tenant's  right  to  the  enjoyment  of 
them  during  the  term ;  a  right  guarded  by  the  cir- 
cumstance that  the  lessor  would  have  no  right  to 
enter  on  the  estate,  and  cut  the  trees  and  take  them 
away,  during  the  continuance  of  the  term.  I  have 
already  said  that  we  must  so  construe  the  Act  as  not 
to  give  the  property  of  the  lessee  to  the  lessor,  unless, 
on  the  covenant  of  the  parties  and  the  particular 
words  of  the  Act,  we  are  compelled  to  do  so ;  for 
otherwise  we  shall  be  giving  eflfect  to  a  particular 
construction  against  the  general  object  of  the  Legis- 
lature. The  provision  in  the  lease  now  under  con- 
sideration, is  a  reservation  out  of  the  demise,  not  of  a 
new  interest,  but  of  that  which  w^as  part  of  the  subject 
of  the  demise  itself:  it  is  a  reservation  of  mines  and 
minerals,  and  then  of  the  timber  of  the  estate,  all  of 
which  were  at  the  time  the  lord's  property,  and  which 
are  reserved  to  him  by  the  lease.  The  object  of  the 
provision,  therefore,  was  to  secure  to  the  lord  a 
certain  part  of  the  property  conveyed  by  the  lease, 
and  to  do  so  effectually  it  was  deemed  necessary  to 
give  him  a  property  in  that  which  might  afterwards 
be  grown  thereon,  and  words  for  that  purpose  were 
therefore  expressly  used.  Now  the  question  arises 
whether  it  was  necessary  for  this  purpose  to  assign  to 
him  that  which  >i¥ould  otherwise  have  been  the  pro- 

D  d2 
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1840.  perty  of  the  lessee?  There  is  in  the  lease  a  right 
reserved  to  enter,  and  take  and  carry  away  trees.  If 
this  reservation  applies  to  the  trees  which  the  tenant 
has  planted,  it  would  take  from  him  a  right  and  a 
benefit,  without  conferring  any  corresponding  advan- 
tage on  the  lessor.  It  cannot  be  supposed  that  the 
tenant  would  plant  trees  if  the  lessor  might  at  any 
time,  and  that  too  under  the  very  terms  of  the  lease 
itself,  enter  and  cut  them. 

It  is  equal,  whether  the  tenant  does  not  plant  trees, 
or  has  no  property  in  those  which  he  has  planted. 
The  Legislature  itself  has  declared  this  proposition, 
and  has  made  it  the  reason  for  passing  the  Act  which 
is  now  submitted  for  our  consideration.  It  seems  to 
me  that  the  clauses  on  which  the  Plaintiff  in  Error 
relies,  were  intended  to  secure  for  the  inheritance  the 
full  benefit  of  the  trees  which  have  been  previously 
planted,  and  which  are  in  existence  at  the  time  of 
the  making  of  the  lease ;  but  they  do  not  attach  to 
trees  which  have  since  been  planted  by  the  lessee, 
and  which  never  were,  and  were  not  intended  by  the 
•  law  to  be  the  property  of  the  lessor. 

I  shall  not,  my  Lords,  make  any  observation  on  the 
question  of  the  alleged  irregularity  in  the  proceedings 
in  the  Court  in  Ireland^  as  the  parties  have  asked  for 
our  judgment  on  the  construction  of  the  statute  not- 
withstanding such  irregularity.  Being  of  opinion 
that  the  view  taken  by  the  Court  below  of  the  Irish 
Acts,  and  of  this  covenant  in  the  lease,  was  the  cor- 
rect one,  I  move  that  the  judgment  of  this  House  be 
given  for  the  Defendant  in  Error,  with  costs. 

Lord  Brotigham  : — I  entirely  agree  with  the  opi- 
nion expressed  by  my  noble  and  learned  friend.     The 
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question  can  only  arise  on  the  supposition  that  the  i84o. 
clause  in  the  lease  does  reserve  after-planted  trees,  galwet 
But  the  intention  of  the  Legislature,  and  especially  the  »• 
21st  section  of  the  later  of  the  two  Acts  of  Parlia- 
ment, show  that  the  reservation  must  be  most  plain 
and  distinct  in  order  to  effect  such  a  purpose.  The 
reservation  must  therefore  be  considered  as  a  con- 
tract, and  construed  accordingly.  It  is  admitted  that 
the  parties  may  contract  in  this  manner  so  as  to  give 
the  landlord  the  right  to  the  timber  even  in  cases 
of  perpetual  renewal,  for  the  tenant  may  sell  him 
such  right.  Has  that  been  done  here  ?  What  are 
the  words  in  which  the  Plaintiff  in  Error  has  made 
this  reservation  ?  The  reservation  is  of  trees  "  at 
any  time  thereafter  standing  or  growing."  Do  those 
words  mean  trees  after-planted?  They  do  not; 
such  trees  might  never  come  into  existence ;  there  is 
no  covenant  to  plant  any  trees,  and  therefore  the  21st 
section  does  not  apply: — ^they  mean  trees  growing 
on  the  stools  of  old  trees,  trees  which  were  in  exist- 
ence at  the  time  of  the  granting  of  the  lease,  and 
which  would  therefore  continue  the  property  of  the 
landlord,  subject  only  to  use  during  the  term  by  the 
tenant.  The  other  construction  is  absurd.  Why 
should  a  person  stipulate  for  a  property  in  trees  which 
might  never  come  into  existence ;  since,  by  making 
such  a  stipulation,  he  would  in  all  probability  prevent 
the  tenant  from  planting  them  ?  The  clause  which  con- 
fers the  power  of  entering  on  the  land,  and  taking  and 
carrying  away  trees,  does  not  apply  to  trees  planted 
by  the  tenant ;  it  refers  only  to  those  things  in  which 
the  landlord  had  a  legal  vested  right.  He  had  such 
a  right  in  the  mines  and  minerals,  and  in  the  trees 
which  were  then— that  is  at  the  time  of  granting  the 


404  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.  lease — growing  on  the  estate;  and  to  them  and  to 
nothing  else  does  this  clause  refer.  I  am  therefore 
of  opinion  that  the  judgment  of  the  Court  below 
was  right,  and  that  we  must  decide  in  favour  of  the 
Defendant  in  Error. 

It  was  accordingly  ordered  and  adjudged  that  the 
said  judgment  given  in  the  Court  of  Exchequer 
Chamber  in  Ireland^  affirming  a  judgment  of  the 
Court  of  King's  Bench  in  Ireland  for  the  Defendant 
in  Error,  be  affirmed ;  and  that  the  record  be  remitted, 
to  the  end  that  such  proceeding  may  be  had  there- 
upon as  if  no  such  writ  of  error  had  been  brought 
into  this  House.  And  it  was  further  ordered,  that  the 
Plaintiff  in  Error  do  pay  to  the  Defendant  the  costs 
incurred  in  respect  of  the  said  writ  of  error,  &c. 
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The   Rev.  Thomas  Smyth,  Clerk,  andl  j       ;,     .  i840: 

Thomas  James  Smyth  (a  Minor)      .j^PP^^^^^^        June  2. 

John  Hyacinth  Nangle  and  Others    -  Respondents. 

An  agreement  in  a  lease  for  lives»  ^^  that,  upon  the  renewing  or      Ltate  for 

inserting  of  any  life  or  lives,  a  certain  sum  shall  be  paid  by  the         Iavcm, 

lessee,  his  heirs  and  assigns,  to  the  lessor,  his  heirs  and  assigns,''       Renewal, 

does  not  amount  to  a  covenant  for  perpetual  renewal.  Construction  of 

Agreement, 

A  tenant  of  lands  in  Irelandy  under  the  seventh  renewal  of  a  lease,  Jisues. 
made  in  1672,  not  in  existence,  but  admitted  to  contain  an 
agreement  as  to '  the  amount  of  fine  to  be  paid  "  upon  the 
renewing  or  inserting  of  any  life  or  lives,*'  filed  a  bill  for  renewal 
against  the  lessor's  assigns,  and,  referring  to  the  recitab  of 
that  agreement  in  former  renewals  as  evidence  of  the  covenant 
contained  in  the  original  lease,  prayed  that  that  covenant  be 
decreed  to  be  a  covenant  for  perpetual  renewal.  Held,  that 
the  case  so  made,  and  the  issues  tendered  by  the  bill,  were 
confined  to  the  construction  of  the  agreement  as  to  the  amount 
of  the  fine  contained  in  the  lease  of  1672,  and  identified  by  the 
reference  to  the  recitals  of  it  in  the  renewals ;  and  did  not 
warrant  either  of  two  issues  that  were  directed  to  try,  1st, 
whether  at  or  before  the  making  of  the  lease  of  1672  (which 
was  previous  to  the  Statute  of  Frauds  in  Ireland)  there  was  an 
agreement  between  the  parties  for  a  lease  of  lives  renewable 
for  ever :  2dly,  whether  that  lease  contained  any  agreement  or 
covenant  for  renewal,  independent  of  the  agreement  as  to  the 
amount  of  the  fine  to  be  paid  on  inserting  any  life  or  lives. 

The  latter  issue  would  be  consistent  with  the  bill,  if  it  had 
prayed  relief  on  the  ground  that,  the  original  lease  being  lost,  the 
dealings  between  the  parties  for  120  years  justified  an  infer- 
ence that  it  contained  a  covenant  for  perpetual  renewal.  But  the 
draftsman  was  precluded  by  former  proceedings  from  so  framing 
the  bill. 

SY  indenture  of  lease  dated  the  24th  of  May  1672, 
and  made  between  Henry  Packenham  of  Tullynally^ 
in  the  county  of  Westmeath^  esq.  of  the  one  part,  and 
Bartholomew  Cooper^  of  Mayne  in  the  said  county,  of 
the  other  part,  the  said  H.  Packenham  demised  unto 
the  said  B.  Cooper ^  his  heirs  and  assigns,  the  town 
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1840.       and  lands  of  Mayne,  containing  or  reputed  to  contain 
Smyth       ^^®  acres  profitable  land,  and  23a.  Or.  12 p.  of  un- 
V.  profitable  land,  of  the  late  Irish  plantation  measure, 

be  the  same  more  or  less  ;  and  part  of  Fiermore^  con- 
taining 25  a.  2r.  5  ^p.  situate  in  the  barony  of  ForCj 
in  the  same  county ;  To  hold  the  same  unto  the  said 
J3.  Cooper^  his  heirs  and  assigns,  for  the  lives  of  the 
said  B.  Cooper y  and  of  Appollina  Cooper  his  wife,  and 
of  Bartholomew  Cooper  the  younger,  his  son,  and  the 
survivor  of  them,  at  the  yearly  rent  of  30/.  for  the 
first  seven  years,  and  the  yearly  rent  of  33/.  6«.  %d. 
afterwards,   payable   half-yearly,   &c.     The  lessee's 
part  of  this  lease  was  long  ago  destroyed  by  fire,  as 
hereafter  appears,  and  the  Respondents,  in  whom  the 
interest  in  that  lease  is  vested,  insist  that  it  contained 
a  covenant  for  perpetual  renewal.     There  was  an  in- 
dorsement on  the  lease,  in  these  words :  ^'  And  it  is 
hereby  agreed  between  the  parties  as  aforesaid,  that 
upon  the  renewing  or  inserting  of  any  life  or  lives, 
there  shall  be  paid  by  the  said  Bartholomew  Cooper 
the  father,  his  heirs  or  assigns,  unto  the  said  Henry 
Packenhamj  his  heirs  or  assigns,  the  full  sum  of  16/. 
l^s.  4d.  current  and  lawful  money  of  England'^  That 
indorsement,  the  Respondents  insisted,  was  made  in 
consequence  of  some  inaccuracy  in  the  statement  of  the 
amount  of  the  renewal  fine,  in  the  body  of  the  lease, 
or  to  supply  some  omission  in  the  covenant,  alleged 
to  be  therein  contained,  for  perpetual  renewal 

Mr.  Cooper^  by  virtue  of  the  lease,  entered  into  and 
enjoyed  the  lands  therein  comprised,  and  some  time 
before  the  year  1713  he  sold  his  interest  therein  to 
Garrett  Nangle^  the  great  grandfather  of  the  Respon- 
dent, John  Hyacinth  Nanghy  and  conveyed  the  same 
to  him  by  indorsement  upon  the  back  of  his  part  of 
the  original  lease. 
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The  estate  and  interest  of  Mr.  Packenham^  the  les-.      ^  ^^*^* 
sor,  in  the  lands  oiMayne  and -Ficrwiorc,  became  vested 
in  his  son,  the  Rev.  Robert  Pachenham^  who  by  inden- 
tures of  lease  and  release,  in  the  year  1706,  for  valu- 
able consideration,  conveyed  his  estate  and  interest 
and  reversion  in  the  lands  comprised  in  the  said  lease 
of  1672,  U^Tfiomas  iS»myM  (hereafter,  for  distinction, 
called  Thomas  Smyth^  the  first),  the  ancestor  of  the  Ap- 
pellants, by  the  description  of  "  All  that  and  those  the 
town  and  lands  of  Mayne^  cont^ning  148  acres  profit- 
able land,  plantation  measure,"  together  with  other 
lands  which  are  not  the  subject  of  this  case.     That 
Thomas  Smithy  by  his  will  dated  the  20th  of  February 
1712,  devised  the  fee  and  inheritance  of  the  lands  of 
Mayne,  to  his  second  son  the  Rev.  Thomas  Smyth 
(called  Thomas  Smyth,  the  second),  for  his  life,  with 
remainder  to  his  first  and  other  sons  in   tail,  with 
remainder  to  the  second  son  of  testator's  eldest  son  in 
tail,  with  remainders  over.     Upon  the  testator's  death 
without  altering  his  said  will,  the  lands  of  Mayne,  sub- 
ject to  the  lease  of  1672,  became  vested  in  Thomas 
Smyths  the  2d,  for  life,  with  remainders  over,  as  in  the 
will  mentioned ;  and  the  lands  of  Fiermore,  comprised 
in  the  same  lease,  remained  in  the  Packenham  family. 

AppoUina  Cooper,  and  Bartholomew  Cooper  the 
elder,  two  of  the  lives  named  in  the  lease  of  1672, 
respectively  died  about  the  years  1676  and  1696;  and 
Bartholomew  Cooper,  the  younger,  became  and  con- 
tinued to  be  the  only  surviving  life  in  that  lease,  until 
the  year  1719,  when  the  first  renewal  of  it  was  exe- 
cuted, pursuant  to  a  decree  of  the  Court  of  Chancery 
in  Ireland,  in  a  cause  of  Nangle  v.  Smith.  Garrett 
NangU,  the  ancestor  of  the  Respondent,  filed  a  bill  in 
that  Court  in  1713,  against  T.  Smyth,  the  2d  (the 
tenant  for  life  of  the  lessor's  interest,  the  person  repre- 
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1840.       senting  the  inheritance  not  being  a  party),  and  the 
bill  stated,  ^*  that  the  said  H.  Packenham  did,  in  May 
1672,  come  to  a  treaty  and  agreement  with  the  said 
B.  Cooper  (the  elder)  to  make  him  a  lease  for  lives 
renewable  for  ever,  and  that  afterwards,  on  the  24th 
May  1672,  in  pursuance  and  performance  of  the  said 
agreement,  the  said  H.  Packenham,  by  deed,  demised 
the  said  lands  to  the  said  JB.  Cooper,  his  heirs  and 
assigns,  for  the  term  of  three  lives,  as  by  the  said  lease^ 
which  was  then  in  the  possession  of  the  plaintiff  in  that 
suit,  would  appear ;''  and  the  bill  also  stated,  ^*  that  it 
was  concluded  and  agreed,  between  the  said  II.  Paek^ 
enham  aiid  B.  Cooper,  before  and  at  the  time  of  making 
the  said  lease  for  lives,  that  the  same  should  be  renew- 
able for  ever,  to  the  said  B.  Cooper,  his  heirs  and  as- 
signs, on  the  payment  of  16/.  165. 4d.,  which  the  more 
plainly  appeared  by  its  being  expressed  in  the  said 
lease  that  it  was  thereby  agreed  upon  between  the 
said  H.  Packenkafn  and  B.  Cooper,  that  upon  renew- 
ing or  inserting  any  life  or  lives,  there  should  be  paid 
by  the  said  B.  Cooper,  his  heirs  or  assigns,  the  fiill 
sum  of  16/.  168.  4</. ;"  and  the  bill  further  stated, 
"  that  in  consequence  of  the  manner  of  wording  the 
covenant  or  agreement  mentioned  in  the  said  lease,  the 
plaintiff  could  not  have  an  Action  at  law  to  compel 
the  defendant  to  renew  the  lease,  although  it  plainly 
appetoed  by  the  lease  that  it  was  the  intention  and 
meaning  of  the  parties  thereto  that  the  same  should 
be  a  lease  for  lives  renewable ;"  and  "  that  the  person 
who  drew  the  said  lease  was  an  unskilful  person,  and 
unacquainted  with  the  terms  and  manner  of  drawing 
leases  for  lives  renewable/'     The  bill  pmyed,   "that 
your  suppliant  may  be  relieved  in  the  premises  accord- 
ing to  equity  and  good  conscience." 

T.  Smyth,  the  2d,  admitted  by  his  answer,   "  that 
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a  covenant,  in  the  words  above  mentioned  (as  in  the        1540. 
indorsement),  was  contained  in  the  lease  of  1672;" 
and  he  stated,  ^'  that  he  had  heard  and  believed  that 
there  was  no  other  clause  in  the  said  lease  relating  to 
a  renewal." 

The  plaintiff  in  that  suit  proved,  by  the  evidence  of 
the  Rev.  R.  Pachenham^  ^^  that  he  had  sold  the  lands 
of  Mayne  to  T.  Smyths  the  1st,  as  subject  to  a  lease 
for  lives  renewable,  and  that  he  had  heard  that  the 
general  reputation  in  the  neighbourhood  was  that  the 
said  lease  was  renewable ;"  and  the  plaintiff  further 
proved,  by  other  witnesses,  that  all  the  body  of  the 
said  lease  was  the  proper  handwriting  of  Andrew 
WiUiams,  who  was  not  a  person  skilled  in  drawing 
leases,  but  was  a  parish  clerk. 

Lord  Middletan,  then  Lord  Chancellor  of  Ireland^ 
sai^f  upon  the  hearing  of  the  cause,  '^  I  am  of  opinion, 
upon  the  evidence  in  this  cause,  that  the  plaintiff  is 
entitled  to  a  renewal.  Will  the  defendant  consent  to 
accept  of  the  money  tiiat  is  to  be  paid  for  the  two 
renewals,  and  that  a  reasonable  time  may  be  limited 
for  the  renewal  for  the  future  ?  If  not,  I  will  give 
judgment  in  it.  Let  the  defendant  consider  of  this 
proposal  till  to-morrow.'*  On  the  following  day,  the 
cause  having  been  again  called  on,  the  Lord  Chancel- 
lor said,  ^^  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  a  renewal  of  the  lease,  paying  the  fines,  according 
to  the  covenant  in  the  lease ;  and  therefore  I  decree  it 
accordingly."  "  The  defendant  is  to  renew  to  the 
plaintiff,  for  the  two  lives  that  are  dead,  at  the  fine  of 
16/.  16^.  4d.  for  each  life;  but  I  do  not  decree  that 
it  is  a  lease  for  lives  renewable  for  ever,  but  leave 
the  plaintiff  at  liberty  to  take  his  remedy  to  sue  for  a 
renewal  after  the  determination  of  the  three  lives." 
It  was  accordingly  decreed  that  the  defendant  should 
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18*10.       perfect  to  the  plaintiff  a  lease  or  leases  of  the  said 
„  lands  of  Mayne  for  the  lives  of  Thomas  Nanqle  and 

Smyth  ti        •    »  . 

V.  Patrick  Caahell^  in  the  room  of  the  two  lives  that  were 

dead,  the  plaintiff  paying  a  proper  proportion  of  the 
rent  and  of  the  fines  for  each  life  payable  by  the  said 
lease  in  respect  of  the  said  lands  o(  Mayne^  regard 
being  had  to  the  lands  of  Fiermore ;  and  it  was  re- 
ferred to  one  of  the  Masters  of  the  Court  to  apportion 
the  rent  and  fines  between  the  lands  of  Mayne  and 
Fiermore.  In  the  decree  his  Lordship  declared  that 
he  did  not  establish  that  the  said  lease  was  a  lease  for 
lives  renewable,  or  not. 

By  indenture  of  renewal,  made  in  pursuance  of  that 
decree  on  the  8th  oi  April  1719,  between  T.  Smyths  the 
2d,  of  the  one  part,  and  the  said  G.  Nangk^oi^e  other 
part,  in  consideration  of  the  sum  of  28/.  15^.  5(f., 
paid  by  Nangle  to  Smyths  for  two  renewal  fines,  or 
proportions  of  renewal  fines,  payable  in  respect  of  the 
said  lands  oi  Mayne  (the  rent  and  renewal  fines  having 
been  then  apportioned  under  the  decree),  Smyth 
added  to  the  term  of  the  original  lease  the  lives  of 
Thomas  Nangle  and  Patrick  Cashellj  therein  described, 
in  place  of  the  said  B.  Cooper  and  AppoUina  Cooper^ 
deceased ;  and  he,  T  Smyth,  the  2d,  granted  unto 
G.  Nangle  ^*  the  said  part  of  the  said  lands  of  Mayne, 
containing  148  acres  profitable  land, and  23  a.  Or.  12 p. 
of  unprofitable  land,  of  the  late  Irish  plantation  mea- 
sure, be  the  same  more  or  less,  situate  in  the  barony  of 
Fore,  and  county  of  Westmeath  aforesaid,  to  hold  the 
same  unto  the  said  G.  Nangle,  his  heirs  and  assigns,  for 
the  life  of  the  said  B.  Cooper  the  younger,  and  for  the 
lives  of  the  said  T.  Nangle  and  P.  Cashell,  and  the 
survivor  of  them,  at  the  yearly  rent  of  28  /.  10s.  3 1  d. 
of  the  then  currency  oi  Ireland,  being  the  rent  ap- 
portioned in  respect  of  said  lands  of  Mei^ne'^     This, 
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the  first  renewal  of  the  lease  of  1672,  was  registered  i840. 
in  Ireland^  and  the  memorial  stated  that  it  was  '^  an-  smyth 
nexed  to  a  lease  of  lives  renewable  for  ever."  *'• 

Garrett  Nangk  soon  afterwards  died  intestate, 
leaving  Hyacinth  Nangk,  his  grandson  and  heir-at- 
law,  in  whom  the  lessee's  interest  in  the  original  lease 
became  vested.  B.  Cooper  (the  younger),  the  last  sur- 
viving life  named  in  the  lease,  died  between  the  years 
1719  and  1752 ;  and  by  indenture  of  renewal,  dated 
the  5th  of  May  1752,  T.  Smithj  the  2d,  in  considera- 
tion of  14/.  7^.  8i<f.,  released  unto  the  said  Hyacinth 
Nangle  the  said  lands  of  Mayne  with  the  appurte- 
nances, in  as  full  and  ample  a  manner  as  he,  Hya- 
dnthj  then  enjoyed  the  same  under  the  original  lease 
and  deed  of  renewal,  to  hold  the  same  unto  the  said 
Hyacinthj  his  heirs  and  assigns,  for  the  lives  of  tlie 
said  T.  Nangle  and  P.  Cashell  (the  two  lives  named 
in  the  renewal  of  1719),  and  of  George  Prince  of 
IVaJes  (the  new  life  then  added),  and  the  life  of  the 
survivor  of  them ;  and  by  this  indenture  it  was  agreed 
between  the  parties  thereto,  *^  that  upon  the  renewing 
of  any  new  life  or  lives,  there  should  be  paid  by  the 
said  Hyacinthf  his  heirs  or  assigns,  unto  the  said 
T.  Smyth,  the  2d,  his  heirs  or  assigns,  the  full  sum  of 
14/.  7  s.  8  i  d.  current  and  lawful  money  of  England.^* 
This,  the  second  renewal  of  the  lease  of  1672,  was 
duly  registered  in  Ireland. 

Thomas  Nangle,  one  of  the  lives  named  in  the,  two 
renewals,  died  in  or  before  1754 ;  and,  by  indenture 
of  renewal,  dated  the  2d  March  in  that  year,  T^  Smyth, 
the  2d,  in  pursuance  of  a  covenant  for  renewal  con- 
tained in  an  original  lease  in  this  indenture  recited^ 
and  in  consideration  of  14/.  7  «•  8  i  d.,  demised  unto  the 
said  Hyacinth  Nangle  the  lands  of  J/a^ne,  to  hold  the 
same  unto  him,  his  heirs  and  assigns,  for  the  Uvea  Qf 
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J^4^  the  said  P.  Cashellj  George  Prince  of  Wales,  and  of 
Prince  Edward,  his  brother  (the  new  life  then  added), 
and  the  survivors  and  survivor  of  them. 

The  house  of  Hyacinth  Nangle,  at  Streamstown,  in 
the  county  of  fVestmeath,  was,  shortly  after  the  execu- 
tion of  the  last-mentioned  renewal,  set  fire  to  and 
burnt,  and  he  and  those  of  his  family  then  in  the  house 
were  murdered,  and  all  his  title-deeds,  including  the 
lessee's  part  of  the  lease  of  1672,  and  the  said  several 
renewals,  were  destroyed.  He  ld*t  an  only  child, 
Christopher  JVangle,  to  whom  the  lessee^s  interest  in 
the  lands  of  Mayne  descended. 

In  the  year  1764,  T.  Smyth,  the  2d,  died  without 
issue,  whereupon  Thomas  Smyth,  the  second  son  <fi  the 
eldest  son  of  the  testator  (7".  Smyth,  the  1st),  became 
entitled  to  the  lands  of  Mdyne,  for  an  estate  tail,  under 
the  limitations  of  the  will  of  71  Smyth,  the  1st;  and 
the  said  Thomas  Smyth,  called  T  Smyth,  the  third, 
in  1765  suffered  a  common  recovery  of  the  lands  of 
Mayne ;  and  thereby  acquired  an  estate  in  fee  simple 
therein,  subject  to  the  said  lease  of  1672;  and  by 
indenture  of  release,  dated  the  8ih  of  May  1766,  he, 
in  pursuance  of  a  proviso  contained  in  his  marriage 
settlement  of  prior  date,  conveyed  the  said  lands  of 
Mayne  to  the  use  of  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male. 

Prince  Edward  (one  of  the  lives  named  in  the  re- 
newal of  1754)  having  died  previous  to  the  year  1768f 
by  indenture  of  renewal,  dated  the  2d  April  in  that 
year,  and  made  between  T.  Smyth,  the  3d,  of  the  one 
part,  and  the  said  Christopher  Nangle,  a  minor,  by 
John  Lowther,  his  guardian,  of  the  other  part,  after 
reciting  the  lease  of  1672,  and  the  several  renewals 
thereof,  and  that  the  said  T.  Smyth,  the  3d,  had,  at 
the  request  of  the  said  C.  Nangle,  by  his  guardian. 


\ 
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pursuant  to  the  true  intent  and  meaning  of  the  said  i840. 
covenant  for  renewal,  agreed  to  add  a  new  life  to  the 
term  of  the  said  demise  in  place  of  Prince  Edward ; 
it  was  witnessed,  that  T.  Smyth,  the  3d,  pursuant  to 
the  said  covenant  for  renewal  in  the  said  original 
lease  contained,  and  in  consideration  of  14/.  7  5,  8}d. 
paid  by  the  said  J.  Lowther  as  a  fine  for  a  renewal 
in  respect  of  the  said  lands  of  Mayne^  demised,  &c. 
unto  the  said  C.  Nangle  the  said  lands  of  Mayne^  to 
hold  the  same  unto  him,  his  heirs  and  assigns,  for  the 
lives  of  the  said  P.  Cashell,  King  George  the  8d,  and 
William  Henry  Duke  of  Gloucester  (the  new  life 
added  in  place  of  Prince  Edward)^  and  the  survivor 
of  them,  at  the  said  yearly  rent  of  28/.  10^.  Sid. 
This,  the  fourth  renewal  of  the  lease  of  1672,  was 
duly  registered  in  Ireland.  The  tenant's  part  of  it 
was  lost,  but  the  contents  appeared  by  the  registered 
memorial. 

By  indenture  of  renewal  dated  the  26th  December 
1768,  made  upon  the  death  of  P.  Cashell^  the  survivor 
of  the  lives  named  in  the  renewal  of  1719,  after 
reciting  the  lease  of  1672,  and  the  several  renewals 
thereof,  and  that  "  the  said  71  Smyths  the  3d,  had 
agreed  to  add  a  new  life  to  the  said  indenture  in  place 
of  the  said  P.  Cashelly  pursuant  to  the  true  intent  and 
meaning  of  the  said  covenant  for  renewing  the  same  ;** 
it  was  witnessed  that  T.  Smyth,  the  3d,  **  in  pursu- 
ance of  the  covenant  of  renewal,  in  the  said  original 
lease  contained,  and  in  consideration  of  the  pay- 
ment of  the  renewal  fine  of  14/.  7  s.  8  J  rf.,  demised 
unto  the  said  C.  Nangle  the  lands  of  Mayne,  to  hold 
the  said  lands,  &c.  unto  him,  his  heirs  and  assigns, 
for  the  lives  of  King  George  the  3d,  William  Henry, 
Duke  of  Gloucester,  and  of  the  said  C.  Nangle  (then 
added  to  the  term  of  the  said  indenture),  and  the  sur- 
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1840.  vivor  of  them,  subject  to  the  aforesaid  yearly  rent  of 
28  /.  10^.  Sid.  Of  this,  the  fifth  renewal  of  the  lease 
of  1672,  the  tenant's  part  is  in  existence. 

In  July  1774,  T.  Smyth,  the  3d,  filed  a  bill  in 
Chancery  against  Christopher  Nannie  and  Mjfk 
Dowdally  an  under-lessee  of  the  lands  of  Maijiu^ 
stating,  among  other  things,  that  by  indenture  li 
lease,  dated  the  5th  May  1752,  T.  Smythj  the  Sd, 
executed  to  Hyacinth  Nangle  a  lease  for  21  yean»  of 
Upper  and  Lower  Coole,  which  expired  on  the  S5tli 
of  March  1773 ;  and  that  the  lands  of  CooU  adjoined 
the  lands  of  Mayne,  both  lands  being  occupied  hj 
Hyacinth  Nangle  during  his  life,  and  afterwards  bj 
the  said  C.  NangU,  under  the  said  several  indenturee; 
and  that  Hyacinth  Nangle,  and  the  guardian  and 
friends  of  the  minor,  C.  Nangle,  had  from  time  to 
time  defaced  the  boundaries  of  the  lands  of  Mayne  and 
Coole,  and  had  gradually  encroached  upon  the  landi 
of  Coole,  wherein  they  had  only  a  determinable  teroif 
and  added  to  the  lands  of  Mayne,  **  wherein,  as  ii 
alleged,  they  had  a  perpetual  interest,"  several  acM 
of  the  lands  of  Coole ;  and  stating  that  the  guardian 
and  friends  of  the  said  minor,  having  despaired  <tf 
obtaining  a  renewal  of  the  lease  of  Coole,  did,  oonr 
trary  to  the  consent  of  the  plaintiff,  cause  a  new  ditch 
to  be  made,  whereby  about  28  acres  were  taken  from 
Coole  and  added  to  Mayne,  and  that  the  lands  otMojfnfi 
contained  16  a.  3  a.  and  33  p.  more  than  the  number 
of  acres  demised  by  the  original  lease  made  to  A 
Cooper.  The.  bill  prayed  that  the  plaintiff  might 
be  restored  to  and  quieted  in  the  part  of  Coole  so 
taken  from  it  and  added  to  Mayne,  and  that  the 
ancient  and  real  boundary  between  Coole  and  May^ 
might  be  set  out  and  ascertained. 

Christopher  Nangle,  by  his  guardian,  put  in  bis 
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answer  to  that  bill,  resisting  the  relief  prayed,  except  i840. 
so  far  as  it  sought  a  partition,  to  which  he  acceded. 
But  no  decree  was  pronounced,  nor  were  any  further 
proceedings  had  in  that  suit,  the  parties  agreeing  to 
come  to  a  partition  of  the  lands  of  Mayne  and  Coole^ 
Surveyors  were  accordingly  nominated,  who  ascer- 
tained the  meres  and  bounds,  and  a  new  line  of 
meering  was,  with  the  consent  of  both  parties,  made 
through  the  upland  oi  Mayne  and  Coo/e,  and  through 
the  bog  of  each,  and  proper  maps  were  made  of  such 
partition. 

On  the  death  of  T.  Smyth,  the  3d,  the  lessor's  in- 
terest  in  the  lands  of  Mayncj  subject  to  the  lease  of 
1672,  became  vested  in  Thomas  Hutchinson  Smyth. 
In  or  before  1806,  William  Henry ,  Duke  of  Glou- 
cester,  one  of  the  lives  named  in  the  renewal  of  De^ 
cember  1768,  died.  By  indenture  of  renewal,  dated 
the  16th  of  February  1806,  and  made  between  the 
said  T.  H.  Smythy  of  the  one  part,  and  C.  Nangle,  of 
the  other  part,  it  was  witnessed  that,  '^  in  pursuance 
of  the  said  covenant  for  perpetual  renewal,  and  in 
order  to  fill  up  the  three  lives  agreeably  thereto,  and 
in  consideration  of  the  renewal  fine  of  14/.  75.  Sie/./' 
the  said  T.  Smyth  added  to  the  time  of  the  said 
demise  the  life  of  the  Respondent,  John  Hyacinth 
Nanglcj  therein  called  John  Nangle ;  and  accordingly 
the  said  71  H.  Smyth  granted,  &c.  unto  the  said  C. 
Nangle^  and  to  his  heirs  and  assigns,  the  said  lands 
of  Mayne,  with  the  appurtenances ;  to  hold  the  same 
unto  him,  his  heirs  and  assigns,  for  the  lives  of  King 
George  the  3d,  C.  Nangle,  and  J.  H.  Nangle,  and 
the  survivor  of  them,  subject  to  the  payment  of  the 
rent  and  renewal  fines,  and  to  the  performance  of 
the  covenants  and  agreements  by  the  said  indenture 
particularly  reserved. 
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1840.  King  George  the  3d  having  died  in  1820,  by  in- 

denture of  renewal,  dated  the  12th  August  in  that 
year,  and  made  between  the  said  T.  H.  Smyth  and 
C.  Nanglcj  in  consideration  of  the  renewal  fine  of 
14/.  7^.  %\d.j  T.  H.  Smyth  added  to  the  term  of  the 
said  demise  the  life  of  fViiliam  Nangle  (one  of  the 
Respondents),  and  accordingly  granted,  released  and 
confirmed  unto  the  said  C.  Nangle,  and  to  his  heirs 
and  assigns,  the  said  lands  ofMayne;  to  hold  the  same 
unto  him,  his  heirs  and  assigns,  for  the  lives  of  the 
said  C.  Nangle,  J.  H.  Nangle,  and  W.  Nangle,  and 
the  survivor  of  them,  subject,  &c.  (as  in  the  last- 
mentioned  renewal). 

Thomas  Hutchinson  Smyth  died  in  1880,  and  the 
lessor's  interest  in  the  fee  and  inheritance  of  the  lands 
oiMayne,  subject  to  the  lease  of  1672,  and  to  the  said 
several  renewals,  became  vested  in  the  Appellant, 
Thomas  Smyth,  as  tenant  in  tail.   In  Michaelmas  term 

1831,  he  suffered  a  common  recovery  of  the  said 
lands,  and  thereby  acquired  the  fee  simple ;  and  by 
indenture  of  settlement,  made  upon  his  marriage  in 

1832,  the  lands  of  Mayne  were  limited  to  his  own  use 
for  life,  with  remainder  to  the  first  and  other  sons  <^ 
the  marriage  in  tail  male,  whereby  the  Appellant 
Thomas  James  Smyth  (who  is  the  eldest  son  of  the 
marriage)  is  entitled  to  the  first  estate  of  inheritance 
in  the  said  lands. 

In  1881,  the  Appellant,  Thotnas  Smythj  allying 
that  a  larger  quantity  of  the  lands  of  Mayne  was  in 
the  possession  of  Christopher  Nangle  than  he  was 
entitled  to  hold  under  the  description  contained  in 
die  lease  of  1672,  caused  a  notice  in  writing  to  be 
served  on  him,  requiring  him  to  deliver  up  the  quiet 
and  peaceable  possession  of  all  parts  of  the  town  and 
lands  of  Maym  and  Upper  and  Lower  Coole,  then  in 
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his  possession,  together  with  the  moors  and  bogs  and  1 840. 
appurtenances  thereunto  belonging,  "  save  and  except  SMYxa 
such  parts  of  the  lands  of  Mayne  as  are  contained  in  a  «• 
certain  indenture  of  renewal,  bearing  date  the  8  th  of 
April  1719,  and  which  indenture  purports  to  be  made 
in*  pursuance  of  the  decree  of  his  Majesty's  Court  of 
Chancery  in  Ireland,  pronounced  in  1716,  &c.  (be- 
fore mentioned),  and  to  be  a  renewal  of  a  certain 
indenture  of  lease,  bearing  date  the  24th  day  of  May 
1672,  so  far  as  that  part  of  the  said  lands  oi  Mayne 
contained  148  acres  of  profitable  land,  plantation  mea- 
sure, and  23  acres  12  perches  of  unprofitable  land;" 
and  ^'  to  take  notice,  that  should  you  decline,  &c.  to 
deliver  up  to  me  the  possession  of  the  said  lands,  and 
to  pay  such  mesne  profits,  &c,,  I  will,  from  time  to 
time,  and  for  ever  hereafter,  decline  and  refuse  to 
execute  to  you  any  renewal  or  under-lease  of  any  part 
of  the  said  lands  and  premises  to  which  you  may 
claim  to  be  entitled  under  and  by  virtue  of  die  said 
original  lease,  or  any  renewal  thereof,  or  the  said 
decree,  or  otherwise  howsoever/' 

Christopher  Nangle  died  in  June  1836,  having  by 
his  will  devised  estates,  including  the  said  lands  of 
Mayne,  unto  the  Respondents  Richard  More  O'Far-^ 
rail  and  Gerald  Dease,  to  the  use  of  the  Respondent 
J.  H.  Nangle^  for  his  life,-  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainder  to  the  Respon- 
dent William  Nangle,  the  second  son  of  the  said 
testator  in  tail,  with  remainders  over. 

Christopher  Nangle  having  been  one  of  the  lives 
named  in  the  seventh  renewal  of  the  lease  of  1672, 
J.  H.  Nangle,  becoming,  upon  his  death,  entitled  to 
an  estate  for  life  in  the  lands  of  Mayne,  claimed  to 
have  a  new  life  added  in  his  father^s  place,  upon  pay- 
ment of  a  renewal  find  oi  \Al.ls.%ld.i  and  accord** 
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1840.       ingly  Mr.  Pailes^  his  solicitor,  wrote  a  letter  to   the 
Appellant,  T.  Smyth,  the  8th  ofJtUy  1836,  apprisii^ 
him  of  the  death  of  Christopher  Nanghy  and  of  the 
right  of  J.  H.  Nangle  to  have  a  renewal  executed  to 
him,  upon  payment  of  the  rent  and  renewal  fine  thai   - 
due.    The  Appellant's  solicitor,  in  answer,  served  t 
notice  on  Mr.  PalleSj  in  the  Appellant's  name,  "  That 
upon  /.  H.  Nangle's  surrendering  to  the  Appellant    ] 
such  parts  of  the  lands  of  Mayne,  and  Upper  and   1 
Lower  Coolsj  with  the  bogs  and  moors  adjoining  there, 
to,  except  such  part  of  the  lands  oiMofyne  as  were  con-   ; 
tained  in  the  lease  of  the  8th  April  1719,  and  upOQ 
his  paying  all  mesne  rates  and  annual  profits  of  the 
said  lands,  save  as  aforesaid,  he,  the  said  Appellant,  was 
ready  to  execute  such  renewal  of  the  lease  of  the  8th 
April  1719  as  the  representatives  of  Garrett  Nangh 
might  be  entitled  to  claim  from  him ;"  and  the  notice 
required  the  Respondent,  J.  H.  Nangle^  to  state  pre- 
cisely under  what  title  he  claimed  any  part  of  the  aaid 
lands,  save  148  acres  of  profitable  land,  and  23a.  OB- 
20  p.  of  unprofitable  land. 

A  negotiation  was  carried  on  by  the  solicitors  of  the 
parties  for  some  time,  without  any  result ;  but  up  to 
this  period  no  objection  was  made  by  the  Appellant 
or  his  solicitor  to  execute  a  renewal  of  the  lease  of 
1672  on  the  ground  of  its  not  containing  a  covenant 
for  perpetual  renewal;  their  only  objection  being 
that  the  Respondent^  J.  H.  Nangle^  was  in  po6aessi(Hi 
of  a  larger  quantity  of  the  lands  and  bog  of  May^ 
than  had  been  devised  by  that  lease,  although  the 
boundaries  had  been  ascertained  and  settled  in  178% 
as  before  mentioned. 

In  November  IB^^y  the  Respondents  filed  their  biU 
in  the  Court  of  Chancery  in  Ireland^  against  the  Ap* 
pellant,  and,  as  afterwards  amended,  against  his  eldest 
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son,  Thomas  James  Smyth,  a  minor,  thereby  stating        i840. 
most  of  the  several  matters  hereinbefore  mentioned,      '  Sm'yth 
and  that,  "in  the  said  indenture  of  lease  (of  1672)      ^  »• 
was  contained  a  covenant  on  the  part  of  H.  Packen^ 
hamj  for  the  perpetual  renewal  of  the  said  lease,  on  the 
fiJl  of  any  of  the  lives  therein,  or  in  any  of  the  renew- 
als thereof  to  be,  mentioned,  on  payment  of  a  fine  of 
half-a-y ear's  rent  to  the  lessor,  &c.  as  by  the  said 
original  lease,  which  had  been  destroyed,  had  the 
plaintiffs  the  same  to  produce,  would  appear,  and  as 
appeared  by  a  recital  thereof  in  the  indenture  of  De-- 
cember  1768.     The  bill  prayed  (among  other  things) 
that  the  covenant  for  renewal,  contained  in  the  origi- 
nal lease,  might  be  decreed  to  have  been  a  covenant  for 
perpetual  renewal ;  that  the  plaintiffs,  or  such  of  them 
as  should  appear  entitled  thereto,  might  be  decreed  to 
have  the  said  original  lease  for  lives  renewed  to  them 
and  for  their  benefit,  on  paying  to  the  person  who 
should  appear  to  be  entitled  to  the  reversion  of  the  said 
demised  premises  the  rent  and  renewal  fine  payable 
thereout  pursuant  to  the  covenant  in  the  said  original 
lease  contained ;  and  that  the  said  defendant  might 
be  directed  to  execute  such  renewal  to  the  plaintiff's 
forthwith,  on  payment  of  the  said  rent  and  renewal 
fine,  &c. 

The  Appellant,  T.  Smyth,  by  his  answer,  denied 
that  he  had  in  his  possession  the  original  lease  of  1672, 
and  insisted  that  it  did  not  contain  any  other  covenant 
or  agreement  relating  to  the  renewal  thereof,  than  the 
memorandum  hereinbefore  mentioned,  and  which  he 
admitted  to  have  been  indorsed  thereon,  and  that 
such  memorandum  did  not  amount  to  a  covenant  for 
renewal ;  and  he  relied  upon  the  proceedings  and 
decree  in  the  suit  of  1713,  as  evidence  that  the  lease 
of  1672  contained  no  other  agreement  relating  to  a 
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1840.       renewal;   and  that  the  Lord  Chancellor,  who 

nounced  that  decree,  conceived  that  the  lease  was  i^ 
renewable  for  ever ;  and  the  Appellant  further  insi&teij 
that  all  the  persons  who  executed  the  seven  renewals 
hereinbefore  mentioned,  were,  respectively,  strict  te- 
nants for  life  of  the  lands  of  Mayne^  at  the  time  of  the 
execution  of  such  renewals,  which  they  executed  in 
ignorance  of  their  rights;  and  he  claimed  the  said 
lands  by  title  paramount  to  the  titles  of  all  those  per- 
sons and  to  the  title  of  T.  Smythj  the  2d,  the  defendant 
in  the  suit  of  1713  ;  and  consequently  insisted  that  be 
was  not  bound  by  such  renewals,  and  that  they  wete 
fraudulent  and  void,  as  against  him ;  and  he  altogeth^c 
denied  the  Respondents'  right  to  a  renewal 

In  Easter  term  1837,  the  Appellant,  T.  Smyi^ 
brought  an  ejectment  in  his  own  name  and  in  tl^ 
name  of  his  son,  the  other  Appellant,  a  minor,  a£3 
others,  for  the  purpose  of  recovering  possession  of  it^ 
lands  of  Mayne ;  and  in  case  it  should  be  held  that  the 
were  not  entitled  to  recover  the  entire  of  said  landi 
then  they  sought  to  recover  the  residue  in  the  Respon 
dents'  possession  beyond  the  precise  admeasuremen 
demised  by  the  lease  of  1672.  A  verdict  was  foum 
in  that  action  for  the  Respondents.  The  Appellant 
took  exceptions  to  the  charge  of  the  learned  Judg 
who  tried  the  case ;  and  the  Court  of  Queen's  Bencl 
awarded  a  venire  de  novo,  but  declared,  at  the  sam* 
time,  that  the  indorsement  on  the  lease  of  1672,  whid 
was  recited  in  the  renewal  lease  of  December  1768 
did  not  amount  to  a  covenant  for  renewal  (a). 

The  proceedings  in  that  action  were  put  in  issue  ii 
the  Chancery  cause,  by  a  supplemental  bill,  filed  ii 
October  1837,  the  prayer  of  which  was,  that  the  plain* 

(a)  Bell  dem.  Smyth  v.  Nangle,  1  Jebb  &  S.  199. 
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tiffs  might  have  the  same  relief  in  the  premises  as        1940. 
was  prayed  by  their  original  bill.     The  Appellant,  T.      ^     ' 
Smyth^  in  his  answer  to  the  supplemental  bill,  relied      ^^  w. 
on  the  same  grounds  of  defence  as  were  insisted  on 
by  his  answer  to  the  original  bill ;  and  the  Appellant, 
his  son,  joining  in  that  answer,  stated  that  he  was  a 
minor,  and  submitted  his  rights  to  the  protection  of 
the  Court. 

The  cause  came  to  be  heard  before  the  Lord  Chan- 
cellor of  Ire/and,  in  November  1838. 

The  Respondents,  by  their  evidence,  proved  the  loss 
of  the  tenant's  parts  of  the  original  lease  of  1672,  and 
of  the  renewals  of  1719,  1752,  1754,  and  of  the  2d  of 
April  1768.  They  proved  the  memorials  of  those 
renewals,  and  also  produced  and  proved  the  renewals 
of  the  25th  of  Decanter  1768,  of  February  1806,  and 
of  August  1820;  and  they  produced  the  bill  Bled  by 
Garrett  Nangle^  in  1713,  the  depositions  of  witnesses, 
the  notes  of  the  hearing  and  the  decree  therein,  and 
the  bill  filed  by  T.  Smyth,  the  3d,  in  1774. 

The  Lord  Chancellor,  by  an  order  made  on  the 
22d  of  December  1838,  ordered  that  the  Respondents' 
bill  should  be  retain-^d  for  six  months,  with  liberty  for 
the  Respondent,  /.  H.  NangUj  to  commence  a  feigned 
action  at  law  against  the  defendants  in  the  suit,  to 
which  they  should  appear  gratis,  and  plead  the  general 
issue,  and  admit  all  matters  of  form,  so  that  a  trial 
might  be  had  of  the  two  follow  ing  issues :  First,  whe- 
ther at  or  before  the  time  of  the  execution  of  the  lease 
dated  the  24th  of  May  1672,  it  was  agreed  between 
Henry  Packenham  (the  lessor),  and  Bartholomew 
Cooper  (the  lessee),  that  the  said  JT.  Packenham 
should  grant  to  the  said  B.  Cooper,  his  heirs  and  as- 
signs, a  lease  for  lives  renewable  for  ever,  of  the  lands 
and  premises  in  the  said  lease  mentioned.     Secondly^ 
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1 840,  whether,  independent  of  the  memorandum  or  indorse- 
SiiYTB  nient  on  the  said  lease,  whereby  it  was  agreed  by  and 
between  the  parties  thereto,  "  that  on  the  renewing  or 
inserting  of  any  life  or  lives,  there  should  be  paid  by 
the  lessee,  his  heirs  or  assigns,  the  sum  of  16/.  16s. 
4rf.,"  there  was  contained  in  the  said  lease  any  clause, 
covenant,  or  agreement,  relating  to  the  renewal  of  the 
said  lease  to  the  said  lessee,  his  heirs  and  assigns.  And 
the  parties  to  the  said  action  were  to  he  respectively 
at  liberty  to  give  in  evidence,  on  the  trial  of  such 
issues,  all  the  evidence  used  by  the  said  parties  on 
the  hearing  of  this  cause  (6). 

The  Appellants,  in  their  petition  of  appeal  against 
that  order,  prayed  that  the  same  might  be  reversed, 
and  that  the  original,  amended,  and  supplemental 
bills,  might  be  dismissed  with  costs. 

Sir  WilHam  Follett  and  Mr.  Jacobs  for  the  Appel- 
lants (c) : — It  is  not  alleged  by  the  Respondents'  ori- 
ginal or  amended  or  supplemental  bill,  that  there  was 
any  agreement  between  the  lessor  and  the  lessee,  in 
the  lease  of  1672,  that  the  lessor  should  grant  to  the 
lessee,  or  his  heirs  and  assigns,  a  lease  for  lives  renew- 
able for  ever,  of  the  lands  therein  mentioned.  The  only 
agreement  set  forth  in  the  bill  and  in  the  renewals 
therein  stated,  is  the  agreement  contained  in  the 
memorandum  or  indorsement.  It  is  not  alleged  that, 
independent  of  that  memorandum  or  indorsement, 
there  was  contained  in  the  lease  any  clause,  covenant, 
or  agreement  relating  to  the  renewal  of  it  to  the  lessee, 
his  heirs  or  assigns.  The  Court  below  ought  not, 
therefore,  to  have  directed  issues  as  to  such  matters, 
the  Respondents  having  by  their  bill  relied  for  relief 

(5)  1  Uw  Recorder  (3d  Series),  d.  119. 

(c)  Mr.  Hamilton  Smyth,  of  the  Irish  Bar,  wan  with  them. 
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exclusively  on  the  construction  to  be  given  to  the  i840. 
memorandum  which  the  Appellants  admitted  to  be 
on  the  lease  of  1672.  Even  if  the  Respondents  had 
by  their  bill  relied  on  any  such  supposed  agreement 
at  or  before  the  execution  of  the  lease,  or  on  any  such 
supposed  clause,  covenant  or  agreement  in  the  lease, 
yet,  as  Garrett  Nangle  had  insisted  on  such  supposed 
agreement  by  his  bill  in  the  Irish  Court  of  Chancery 
in  1713,  and  examined  witnesses  and  failed  to  prove 
any  such  agreement,  and  as  he  also,  on  the  hearing 
of  that  cause,  produced  the  lease  itself,  and  had  it  read 
in  Court,  and  thereby  negatived  the  existence  of  any 
clause,  covenant  or  agreement  relating  to  the  renewal 
of  it,  independent  of  the  memorandum  or  indorse- 
ment, no  inquiries  ought  now  to  be  directed,  after  the 
lapse  of  more  than  a  century,  as  to  matters  in  favour 
of  the  Respondents,  claiming  under  Garrett  Nangle^ 
who  had  failed  to  prove  them  when  witnesses  living 
at  the  time  of  the  transaction  might  have  been,  and 
were  examined. 

The  acts  of  the  lessors  in  the  several  renewals 
granted  by  them  since  1719  do  not  affect  the  Appel- 
lants. The  parties  granted  those  renewals  not  only 
in  ignorance  of  their  own  powers  to  grant  such 
leases  at  all,  but  also  in  ignorance  of  their  right  to 
refuse  to  renew,  or  of  the  rights  of  tlie  lessees  to  claim 
renewals.  At  all  events,  the  acts  of  parties  cannot  form 
any  ingredient  in  the  construction  of  this  agreement. 
An  agreement  that  a  Court  will  construe  to  be  a  cove- 
nant for  perpetual  renewal,  must  be  so  clear  that  it 
will  not  bear  any  other  construction  ;  Iggulden  v. 
May{d)j  Harnett  v.  Fielding  (e),  Browne  v.  Tighe(f). 
It  is  impossible  to  hold  this  memorandum  to  be  a 

(d  9  Ves.  325 ;  7  East,  C37.        (/)  AntCy  Vol.  II.  pp.  396-416. 
(e)  2  Sch.  &  Lef.  549. 
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1840.  covenant  for  perpetual  renewal.  The  Lord  Chan- 
cellor of  Ireland^  in  the  decree  of  1716,  declared  it 
was  not ;  and  the  Judges  of  the  Queen's  Bench  de- 
clared the  same  upon  deciding  the  exceptions  to  the 
Judge's  direction  at  the  trial  of  the  ejectment  {g). 

By  the  general  rules  of  the  common  law,  if  there 
be  a  contract  which  has  been  reduced  into  writing, 
evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties,  either  before  the  written  instru- 
ment was  made,  or  during  the  time  that  it  was  in  a 
state  of  preparation,  so  as  to  add  to  or  subtract  from, 
or  in  any  manner  to  vary  or  qualify,  the  written  con- 
tract. The  first  issue  directed  is  at  variance  with  such 
legal  principle.  The  pleadings  do  not  make  such  a 
case  as  warrants  that  issue ;  for  the  Respondents  rely 
on  the  agreement  contained  in  the  memorandum^  and 
they  pray  that  agreement  to  be  declared  a  covenant  for 
perpetual  renewal.  It  is  impracticable  to  produce  any 
parol  evidence  upon  the  subject-matters  of  either  of  the 
issues ;  and  all  the  documentary  evidence  capable  of 
being  adduced  having  been  before  the  Court  below, 
that  Court  ought  to  have  come  to  a  decision  upon  the 
subject  without  involving  the  parties  in  the  expense 
of  the  trial  of  issues  at  law ;  Nicol  v.  Vauyhan  (A), 
Viscmnt  Lorton  v.  Earl  of  Kingston  (i). 

It  would  be  extremely  dangerous  to  submit  these 
issues  to  a  jury.  According  to  the  settled  principles  of 
a  Court  of  Equity,  it  is  only  when  the  Court  entertains 
a  reasonable  doubt  as  to  the  fact,  and  when  it  depends 
on  evidence  the  efiect  of  which  can  be  better  ascertained 
before  a  jury,  that  the  Court  for  the  information  of  its 
own  conscience  directs  an  issue  as  to  such  fact ;  Short  v. 
Lee  (Jc) :  whereas  in  this  case,  if  a  jury  could  be  tempted 

(g)  I  Jebb  &  S.  199  (t)  Ante,  Vol.  V.  p.  270. 

(A)  2  Dow  &  C  428  ;  1  C.  &  F.  495.     {k)  2  Jac.  dr  W.  496. 
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to  find  in  the  affirmative  of  the  issues,  in  order  to  sup-        isid. 
port  a  long  possession,  the  conscience  of  the  Court  of 
Chancery  could  not  act  on  a  verdict  so  manifestly 
contrary  to  the  truth  of  the  case  and  the  evidence  in 
the  cause. 

Mr.  Pemberton  and  Mr.  fVakefield,  for  the  Respon- 
dents (/)  : — There  was  doubt  enough  to  justify  the 
Court  to  direct  an  issue  to  try  whether  the  original 
lease  contained  a  clause  for  perpetual  renewal;  or 
whether  there  was  a  previous  agreement  to  that 
eflfect  between  the  parties,  and  not  inserted  in  the 
lease.  It  was  to  be  collected  from  the  proceedings 
and  evidence  in  tlie  cause  of  Nungle  v.  Smyth^  in 
1713-1716,  that  at  or  before  t;he  time  of  the  execu- 
tion of  the  lease  dated  the  24th  May  1672,  which 
was  long  before  the  passing  of  the  Statute  of  Frauds 
and  Perjuries  in  Ireland^  it  was  agreed  between 
Paekenkam  (the  lessor),  and  Bartholomew  Cooper 
(the  lessee),  that  Packenham  should  grant  to  Cooper^ 
his  heirs  and  assigns,  a  lease  for  lives  renewable  for 
ever,  of  the  lands  and  premises  in  the  lease  men- 
tioned ;  that  was  stated  in  the  bill,  and  not  denied  in 
the  answer.  The  first  issue  directed  by  the  decree 
was  a  proper  issue  to  be  tried  by  a  jury,  to  ascertain 
that  point.  It  appeared  from  the  evidence  in  that 
cause,  and  from  the  evidence  in  this  cause,  that  there  is 
reasonable  ground  to  presume  that,  independent  of  the 
memorandum  admitted  to  be  on  the  lease  of  1672, — 
whereby  it  was  agreed  between  the  parties  thereto, 
**  that  on  the  renewing  or  inserting  of  any  life  or 
lives,  there  should  be  paid  by  the  lessee,  his  heirs  or 
assigns,  the  sum  of  16/.  Ids.  4rf.," — there  was  con- 
tained in  that  lease  some  clause,  covenant  or  agree* 

(0  Mr.  Hardejff  of  the  Irish  Bnr,  wai  with  them. 
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18+0.       meiit,  relating  to  the  renewal  of  it  to  the  said  lessee, 
'gj^^^jj'      his  heirs  and  assigns ;  and  therefore  the  second  issue 
v«         directed  by  the  decree  was  a  proper  issue. 

The  loss  of  the  tenant's  part  of  the  original  lease, 
and  of  the  renewal  under  the  decree  of  the  CJourt  of 
Chancery  in  1719,  was  proved  in  the  Court  below, 
but  the  landlord's  parts  of  those  respective  instru- 
ments were  not  produced  by  him,  although  he  was 
called  on  by  notice  in  the  cause  to  produce  them. 
The  landlord's  parts  of  the  several  subsequent  re- 
newals were  produced  by  him,  but  no  account  or 
explanation  was  given  of  the  non-production  of  the 
lease  of  1672  and  the  renewal  of  1719.  Under  these 
circumstances,  the  Court,  if  not  justified  in  presum- 
ing, as  the  Respondents  contended,  that  the  original 
lease  did  contain  a  covenant  for  perpetual  renewal, 
was,  at  all  events,  warranted  in  directing  that  fact  to 
be  submitted  to  a  jury  for  investigation  and  inquiry. 
Assuming  that  the  Court  ought  not  to  have  decided 
in  favour  of  the  Respondents,  as  was  contended  on 
their  part,  upon  the  presumption  of  the  contents  of 
an  instrument  not  produced,  yet  the  question  of  the 
existence  of  a  covenant  for  renewal  was,  as  a  matter 
of  fact,  a  proper  one  to  be  submitted  to  a  jury. 

The  principle  on  which  the  Courts  of  Equity  direct 
issues  is  not  as  staled  on  the  behalf  of  the  Appellants. 
In  Norman  v.  Morrell  (m),  an  issue  was  directed  as  to 
the  amount  of  a  legacy ;  a  doubt  arisingon  afigure  only. 
In  Burkett  v.  Randall  (w),  the  bill  prayed  a  convey- 
ance on  the  ground  of  an  equitable  title  in  a  testator^ 
originating  in  an  agreement  which  the  answer  denied, 
but  which  was  supported  by  evidence  of  ownership ; 
an  issue  was  directed  to  try  whether  the  testator  was 
beneficially  entitled  at   his   death.      In   the  case  of 

(m)  4  Ves.  769.  (m)  3  Meriv.  466. 
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Collins  V.  Sawrey  (o),  this  House  held  that  the  Court  ^ib40. 
below  did  right  in  sending  an  issue  to  a  jury,  though 
the  whole  of  the  evidence  was  written  evidence,  and 
the  question  depended  on  the  construction  of  that  evi- 
dence. Under  the  circumstances  of  the  present  case, 
where  there  were  seven  successive  renewals  of  the 
lease  by  successive  owners  of  the  estate,  the  Appel- 
lant liiinself  being  a  witness  to  the  last,  the  first  re- 
newal being  under  a  decree,  and  all  the  renewals 
spreading  over  a  period  of  1 20  years,  without  resist- 
ance or  question  as  to  the  right,  there  were  proper 
grounds  for  the  issues. 

[The  Lord  Chancellor  intimated  an  opinion  that  all 
the  House  could  do  would  be  to  dismiss  the  bill  with- 
out prejudice  to  the  plaintiff  s  filing  another  bill.  The 
issues  were  not  consistent  with  the  case  made  by  the 
present  bill.] 

Sir  IVilliam  Follett^  in  reply: — It  is  quite  useless  to 
allow  further  proceedings ;  the  only  effect  of  which 
must  be  to  put  the  parties  to  expense  by  litigation. 
It  is  impossible  to  infer  from  the  renewals  that  there 
was  a  covenant  for  perpetual  renewal  in  the  original 
lease  :  no  jury  could  infer  it ;  no  Judge  could  put  it 
to  them  to  draw  such  an  inference.  All  the  renewals 
repeat  this  covenant,  such  as  it  is.  The  Judges  of  the 
Queen's  Bench,  deciding  on  the  exceptions,  held  that 
it  was  not  a  covenant  for  perpetual  renewal.  The 
statements  and  admissions  contained  in  the  bill  as 
charged  to  have  been  made  by  the  tenants  for  life, 
are  not  evidence  against  the  Appellant.  It  is  ad- 
mitted on  all  sides,  that  the  issues  cannot  stand  as 
directed.     Any  finding  by  a  jury  on  them  could  not 

(o)  4  Bro.  P.  C.  692. 
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1840^  assist  the  Court  in  coming  to  a  decree  on  the  cause. 
The  facts  cannot  be  altered ;  no  additional  evidence 
can  now  be  procured  by  the  Respondents.  Every 
material  fact  is  before  the  House,  and  the  case  is  ripe 
for  judgment.  The  whole  question  is,  was  there  or 
not  a  covenant  for  perpetual  renewal  in  the  lease  of 
1672?  If  there  was  not,  the  bill  must  be  dismissed 
with  costs. 

■ 

June  3.  The  Lord  Chancellor  : — This  suit  was  instituted  to 

obtain  the  benefit  of  a  perpetual  renewal  of  a  lease, 
which  had  been  agreed  for,  as  alleged,  in  1672;  and 
since  the  case  was  argued  yesterday,  1  have  taken 
advantage  of  the  interval  to  look  through  the  plead- 
ings, and  I  think  our  judgment  must  be  regulated  by 
the  pleadings  and  by  them  alone ;  because  it  would 
be  very  dangerous  to  listen  to  certain  arguments  urged 
at  the  bar,  that  a  different  rule  of  pleading  is  to  be 
followed  regarding  matters  of  equity  when  the  cause 
comes  from  the  Courts  in  Ireland^  from  the  rule  that 
is  followed  when  the  cause  comes  before  your  Lord- 
ships from  the  Courts  in  England  (p).  An  adherence 
to  the  rules  of  pleading  for  this  purpose  is  essential  to 
the  administration  of  justice,  in  order  to  give  to  each 
party  the  opportunity  of  knowing  the  case  which  he 
has  to  meet.     When  this  case  comes  to  be  investi- 
gated, there  is  no  such  objection  to  the  pleading  as 
was  urged  ;  and  when  I   threw  out  that  the  House 
might  be  disposed  to  dismiss  the  bill  without  preju- 
dice to  the  party's  filing  another  bill,  it  was  certainlv 
on  the  supposition  that  tlie  form  of  the  bill  might  have 
been  more  advantageously  framed,  if  it  had  assumed 
a  different  shape ;  but  when  I  come  to  consider  what 

(p)  The  part  of  the  argument  to  which  his  Lordship  refers  is  left 
cnt  of  the  report,  as  the  decision  of  tlic  House  was  in  no  degree 
founded  upon  it. 
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appears  on  the  proceedings  of  1713,  I  am  quite  satis-        i840 
fied  that  the  gentleman  who  drew  this  bill,  having      ^T"""^    ' 
those  proceedings  before  him,  could  not  have  drawn  it  v. 

in  a  way  which  would  have  led  to  a  more  beneficial      ^^^^^^' 
result  to  his  client  than  the  course  he  has  adopted. 

The  order  of  the  Lord  Chancellor  of  Ireland  di- 
rected certain  issues  to  be  tried,  and  the  question  is, 
whether  those  issues  are  at  all  consistent  with  the  case 
made  by  the  bill :  one  of  the  issues  being  to  inquire 
whether  there  was  an  agreement,  independently  of  the 
lease,  at  or  before  the  period  of  the  lease  of  1672 ;  and 
the  other,  whether  that  lease  contained  any  other  pro- 
vision besides  that  memorandum  which  the  plaintiff 
states  to  have  been  either  included  in  or  attached  to 
that  lease.  When  we  look  to  the  bill  itself,  it  does 
not  open  the  door  to  any  one  or  other  of  these  inqui- 
ries. It  confines  the  plaintiff's  case  strictly  to  what 
the  plaintiff  alleges  to  have  been  contained  in  that 
lease  of  1672.  The  bill  states  that  lease,  and  then 
states  that  it  contained  a  covenant  for  perpetual  re- 
newal, and  refers  to  a  subsequent  lease  of  the  26th  of 
December  1768,  as  evidence  of  the  alleged  contents 
of  that  first  lease.  Now  if  the  bill  had  stopped  there, 
if  there  was  nothing  further,  no  further  allegation  on 
the  subject,  it  might  have  been  open  to  the  observation 
of  Mr.  Wakefield  that  it  was  an  allegation  that  the 
original  lease  contained  a  covenant  for  renewal,  and 
referred  to  the  renewed  lease  of  1768  as  evidence  of 
its  containing  such  a  covenant.  But  the  subsequent 
part  of  the  bill  entirely  excludes  such  a  supposition ; 
for  in  mentioning  the  renewal,  it  always  mentions  it 
to  be  ^^  in  pursuance  of  said  covenant.*'  It  states, 
"  your  suppliants  do  not  possess  any  copies  or  copy 
thereof,  or  of  any  of  them,  or  any  evidence  of  the 
contents  thereof,  save  tlic  recitals  thereof  contained 


V. 
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1840.  in  the  said  indenture  of  the  25th  day  of  December 
Smyth  1768,  hereinafter  mentioned ;  but  which  recitals  your 
suppliants  submit  are  conclusive  evidence  of  the  coa- 
tents  thereof,  for  the  reasons  hereinafter  set  forth." 
Then  in  a  subsequent  part,  the  bill  states  that  **  the 
last-mentioned  indenture  of  renewal  contains  full  re* 
citals  of  the  several  indentures  hereinbefore  set  forth 
or  mentioned,  and  hereinbefore  stated  to  have  been 
burned  or  destroyed,"  which  includes  the  lease  of 
1672,  "and  having  been  executed  by  Tkonuzs  Smyths 
the  8d,  who  was  seised  of  the  inheritance,  &c.  and 
under  whom  Thomas  Smythj  the  defendant,  claims 
title,  your  suppliants  submit  that  Thomas  Smyth  (the 
defendant)  is  bound  and  estopped  by  the  recitals  con- 
tained in  the  last-mentioned  indenture  of  renewal/' 
Then  the  bill  prays  "  that  the  covenant  for  renewal 
contained  in  the  said  original  lease  may  be  decreed  to 
have  been  a  covenant  for  perpetual  renewal." 

It  is  impossible  to  read  that  bill  and  put  any  other 
construction  on  it  than  this,  that  that  which  appears 
in  the  renewed  lease  of  December  1768,  is  a  copy  of 
that  which  is  contained  in  the  lease  of  1672.  We 
have  not  got  the  deed  of  1672;  it  was  burned  or 
destroyed ;  but  we  state  that  we  know  what  it  con- 
tains, because  the  deed  of  December  1768  contains  all 
the  recitals  and  statements  in  that  deed:  and  then, 
having  got  that  covenant  from  the  deed  of  1768,  the 
bill  prays  that  the  covenant  contained  in  the  original 
lease,  alleged  to  be  identical  with  that  which  is  stated 
in  the  renewed  lease  of  1768,  may  be  declared  to  be  a 
covenant  for  perpetual  renewal.  The  whole  case  of 
the  plaintiff  is  put  on  the  construction  of  that  cove- 
nant, which  is  stated  by  the  plaintiff  to  be  identified 
and  ascertained  by  the  renewed  lease  of  1768.  Well, 
that  case  fails :  it  is  not  attempted  at  tlie  bar  to  be 
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argued  that  that  covenant  is  a  covenant  for  perpetual  t  s  k). 
renewal,  or  that  it  gives  the  plaintiff  any  title  to 
the  relief  which  he  claims  by  this  bill.  The  issues 
tendered  by  the  bill  are  as  to  the  construction  of  the 
covenant.  But  what  have  the  issues  directed  by  the 
Court  to  do  with  the  construction  of  the  covenant? 
They  have  nothing  to  do  with  the  construction  of  the 
cojk^enant ;  they  find  out  a  case  for  the  plaintiff  de» 
hors  the  bill. 

Then  it  occurred  to  me,  certainly,  that  if  the  bill 
had  assumed  a  different  shape,  and  had  stated  that 
the  deed  was  lost,  but  through  the  dealings  between 
the  parties  an  inference  ought  to  be  drawn  that  that 
deed  contained  a  covenant  for  perpetual  renewal,  and 
brought  forward  evidence  for  the  affirmative  of  that 
proposition ;  that  a  large  and  reasonable  inquiry  might 
have  been  open  to  the  plaintiff,  which  might  have  jus- 
tified the  inquiries  directed  by  those  issues.  But  when 
we  look  at  the  earlier  history  of  this  transaction,  and 
at  what  passed  in  the  year  1713,  when  the  original 
lease  existed,  when  the  parties  had  it  to  produce, 
when  they  were  as  much  interested  in  making  the 
most  of  that  lease  as  at  the  present  moment,  it  is  quite 
clear  there  is  no  room  for  any  presumption  that  the 
deed  itself,  then  in  possession  of  the  parties,  did  con- 
tain any  other  covenant  but  that  which  is  contained 
in  the  renewed  lease  of  1768.  The  complaint  is  not 
of  any  covenant  that  is  contained  in  the  original  lease, 
but  the  bill  prays  for  relief  on  the  ground  of  some 
mistake  or  error  made  by  the  person  employed  to 
prepare  that  lease,  and  asks  for  relief  on  the  ground 
of  that  supposed  error.  Why,  there  was  no  error  in 
the  covenant  for  renewal,  which  is  all  the  plaintiff 
asks  for :  instead  of  that,  he  states  that  which  appears 
in  the  renewed  lease  of  1768^  and  asks  for  relief  on 
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1840.  the^ground  of  that  not  being  properly  adapted  to  the 
purpose  the  parties  had  in  view.  That  shows  that  no 
further  investigation,  nor  any  other  form  of  suit,  could 
possibly  enable  the  plaintiff  to  obtain  that  relief  which 
he  asks;  and  the  person  who  prepared  this  bill  had 
good  reason  for  not  opening  a  door  for  further  inquiryt 
knowing  that  the  proceedings  of  1713  would  show 
that  there  was  no  other  ground  on  which  the  plaintiff's 
case  could  by  possibility  succeed. 

No  doubt,  after  possession  has  been  held  for  so  long 
a  time,  and  parties  have  supposed  they  have  a  title 
which  they  have  not,  Courts  of  Justice  are  anxious  to 
take  care  that  no  conclusion  may  be  drawn   incon- 
sistently with  the  original  right  of  the  parties ;  and 
where  the  dealing  presupposes  that  there  are  grounds 
of  title  which  are  not  then  capable  of  being  proved, 
they  would  give  the  party  every  opportunity  of  prov- 
ing the  history  of  that  title.     Such,  however,  is  not 
the  title  now  set  up  by  the  plaintiff;  and  I  think  it 
would  be  improperly  encouraging  litigation  to  allow 
the  plaintiff  to  file  a  bill,  which  he  will  not  be  able 
to  sustain.     If  he  has  any  other  ground  of  equity,  or 
a  case  generally  which  enables  him  to  make  a  new 
title  to  new  relief,  under  those  circumstances  the  dis- 
missal of  this  bill  will  not  prejudice  him.     I  think 
it  much  fairer,  considering  the  circumstances  of  the 
transaction,  not  to  hold  out  any  hope  to  the  plaintiff 
of  proceeding  in  a  case  which,  according  to  the  rules 
of  practice,  he  would  be  precluded  from  proceeding 
with  by  the  dismissal  of  his  bilL     I  therefore  propose 
to  your  Lordships  that  this  decree  should  be  reversed, 
and  the  bill  dismissed,  with  costs. 

Lord  Brougham : — I  agree  with  what  my  noble  and 
learned  friend  has  stated  in  the  opinion  he  has  given 
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as  the  result  of  this  case,  in  every  particular.  It  has  i840. 
been  said  that  certain  inattention,  or  negligence,  or  ^T'^' 
slovenliness,  as  was  stated  in  one  part  of  the  observa-  ^^  v. 
tions  at  the  Bar,  has  been  found  to  prevail  in  other 
parts  of  the  United  Kingdom  in  the  drawing  of  plead- 
ings, and  that  on  that  account  your  Lordships  ought  to 
apply  a  rule  to  cases  coming  from  that  part  of  the  king- 
dom diflFerent  from  the  rule  you  apply  to  cases  coming 
from  nearer  home.  I  should  say,  if  there  were  such  negli- 
gence or  slovenliness  (which  I  very  much  doubt),  that 
would  be  an  exceedingly  dangerous  course  for  your 
Lordships  to  take ;  for  it  would  be  the  means  of  perpe- 
tuating that  negligence,  or  at  least  slovenliness,  which, 
it  is  suggested,  there  exists.  I  do  not  believe  it  exists ; 
but  if  it  does  exist,  your  Lordships,  by  having  one  rule 
of  pleading  for  Ireland  and  another  for  fVestminster 
Hall,  would  undoubtedly  perpetuate  it.  But  I  see  no 
evidence  whatever  of  this  negligence  in  the  present 
case.  I  see  nothing  whatever  of  that  defect  in  the  pre- 
sent pleadings.  The  defect  is  not  in  the  draftsman,  but 
in  the  party  ;  not  in  the  bill,  but  in  the  case.  The 
bill  appears  to  me  to  meet  the  facts  of  the  case,  and 
no  doubt  it  is  unfortunate  to  the  party  that  it  must  be 
so  framed  ;  but  the  case  being  defective  in  that  essen- 
tial particular  vhich  has  been  pointed  out  by  my 
noble  and  learned  friend,  the  bill  is  defective  in  that 
particular,  as  the  case,  as  the  facts  upon  which  the 
draftsman  had  to  proceed  were  defective ;  and  there- 
fore cannot  be  now  remedied. 

My  Lords,  a  doubt  appeared  to  exist  at  one  moment 
in  my  noble  and  learned  friend's  mind,  as  in  my  own, 
whether  we  ought  not  to  dismiss  this  bill  without  pre- 
judice, so  as  to  enable  the  party  to  file  another ;  but 
I  think  the  real  answer  to  that  is,  that  looking  at  the 
proceedings  of  1713,  that  the  leasQ  was  in  existence 
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1840.  and  was  before  the  draftsman  who  prepared  that  bill 
which  was  disposed  of  by  Lord  Middleton^  there  is  no 
evidence  here,  from  the  frame  of  that  bill,  of  what  the 
contents  of  the  lease  then  before  the  draftsman  were, 
I  do  not  say  whether  that  bill  would  be  evidence  be- 
tween  the  parties  in  the  present  suit,  supposing  an 
action  was  sent  to  be  tried  at  law.  I  do  not  argae 
that  at  all ;  but  in  the  discretion  which  this  Court  has 
to  exercise,  as  to  whether  it  will  encourage  another  suit 
or  not,  it  is  very  material  to  consider  whether  there  is 
any  possibility,  when  you  look  at  the  bill,  of  the  lease 
being  now  produced  and  found  to  contain  the  clause 
it  is  alleged  to  have  contained,  namely,  the  covenant 
for  perpetual  renewal.  Is  it  possible  to  conceive  that 
there  should  be  a  lease  in  existence  with  that  covenant, 
when  you  see  the  way  in  which  that  bill  of  1713  is 
framed,  with  the  lease  lying  before  the  draftsman  at 
the  time  ?  So  far  from  saying  there  is  a  covenant  for 
perpetual  renewal  in  that  bill,  he  says  there  were 
various  covenants  in  the  bill  ;  that  it  was  agreed 
between  the  parties  at  and  before  the  time  of  executing 
that  lease,  it  was  understood  and  agreed  between  them, 
that  there  should  be  aperpetual  renewal,  as  more  plainly 
appears  by  this  clause,  namely,  the  16/.  165.  4rf. 
clause.  Now,  if  there  had  been  a  covenant  for  per- 
petual renewal,  it  would  not  have  more  plainly  ap- 
peared by  that  clause,  but  it  would  most  plainly  have 
appeared  by  the  covenant  of  renewal  itself.  It  is  clear 
that  there  was  no  such  covenant,  or  the  draftsman 
would  not  have  had  recourse  to  that  form  of  stating 
his  case,  or  to  that  kind  of  evidence  by  which  he  was 
to  support  it.  Then  he  states  the  reason  why  that 
sixteen-guinea  clause  was  so  framed,  and  was  not 
a  covenant  for  a  perpetual  renewal ;  namely,  the 
unskilfulness  of  the  conveyancer   who  prepared  the 
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lease.  It  is  clear,  in  my  opinion,  tliat  your  Lordships  i840. 
have  the  strongest  reason  to  suppose,  the  strongest 
reason  that  can  be  imagined,  that  in  the  lease  itself, 
if  it  had  not  been  unfortunately  destroyed,  there 
would  have  been  found  no  covenant  for  a  perpetual 
renewal,  excepting  that  clause  respecting  the  sixteen 
guineas,  the  amount  of  the  fine. 

I  entirely  agree  with  my  noble  and  learned  friend 
that  this  decree  ought  to  be  reversed,  and  the  original 
bill  dismissed,  with  costs  below. 

It  was  ordered  accordingly  that  the  order  com- 
plained of  by  the  appeal  be  reversed,  and  that  the 
Respondents'  bill  be  dismissed  out  of  the  Court  below, 
with  costs ;  and  that  the  cause  be  remitted,  &c. 
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June  S.  4. 15. 


Expectant 

Heir. 

Post-obit 

Securities, 

Bute  of  Value, 

Voluntary 

Deed. 
Practice, 


The  Right  Hon.  Mason  Gerard.I  .       ,,     ^ 
Earl  of  Aldborough    -     -     -     ^jAppellant. 

Henry  Norwood  Trye  and  Others  -  Respondents. 

A*j  being  tenant  in  tail  of  large  estates  expectant  on  the  death  of 
his  father,  in  consideration  of  6,000/.  and  10,000/.  advanced  to 
him  by  O,,  charged  the  estates  with  12,000/.  and  20,000/1  to  be 
paid  only  in  the  event  of  surviving  his  father,  who  was  about  80 
years  of  age,  A.  being  about  43 ;  and  he  granted  to  i2.,  his  agent 
in  these  transactions,  in  consideration  of  his  services,  an  annuity 
charged  on  the  same  estates.  A.  assigned  the  annuity  to  O,  for 
valuable  consideration.  O.  filed  a  bill  against  A,^  after  his  father's 
death,  to  enforce  these  securities;  and  A,  filed  a  cross  bill  lo  set 
them  aside ^  charging  that  O,  and  R.  took  advantage  of  his  dis* 
tress,  and  that  no  adequate  consideration  was  given  him  for  the 
post-obit  securities,  and  no  consideration  for  the  annuity :  and  at 
the  hearing  he  gave  evidence  that  the  consideration  for  the  two 
sums  of  12,000/.  and  20,000/.  was  not  the  full  value  accofding 
to  the  tables  and  calculations  of  actuaries.  0.  gave  no  evidence  &[ 
value. — Held,  that  the  Court,  in  the  absence  of  evidence  to  enable 
it  to  decide  the  question,  exercised  a  proper  discretion  in  directing 
the  Master  to  inquire  what,  at  the  time  of  the  transaction,  was  the 
fair  market  price  of  the  two  sums  so  secured  to  be  paid,  regaid 
being  had  to  the  ages  of  A.  and  of  his  father,  and  to  the  circum- 
stances of  the  estates  and  A,*a  interest  in  them. — (In/roy  p.  456.) 

A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant 
for  his  expectancies,  must  show  that  he  gave  him  an  adequate 
consideration,  which  is  the  fair  market  price  at  the  time  of  dealing, 
and  not  the  value  according  to  the  calculations  of  actuaries  on 
the  tables. — {Gowlandv,  De  Faria  explained ;  Infra^  p.  457-461.) 

The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to 
heirs  expectant  or  reversioners ;  but  the  rule  of  full  value  would  not 
be  any  protection,  as  in  that  case  they  could  not  deal  with  their 
expectancies  or  sell  their  interest  at  all. — (Infra^  p.  457,  465.) 

A  sale  by  public  auction  is  within  the  proper  rule,  on  the  plain  prin- 
ciple that  the  sum  which  the  thing  will  fetch  is  the  sum  which  it 
is  worth. — (Infra,  p.  460.) 

A  party  comes  too  late  to  complain  of  a  decree  after  joining  in  the 
inquiry  directed  by  it,  and  the  result  is  against  hun  ;  and  he  is 
not  entitled  to  question  the  Master's  report  after  it  is  confirmed^ 
having  taken  no  exceptions.— (/n/ra,  p.  455-6.) 

If  a  person  grants  a  voluntary  deed,  enabling  the  gprantee  to  raise 
money  on  it  from  a  third  person,  the  grantor  cannot  g^t  back  or 
set  aside  the  deed  without  paying  what  was  advanced  on  it  with- 
out fraud. — {Infra,  p.  463.) 

The  Appellant  is  the  only  son  of  Benjamin^  late  Earl 
ot  Aldborough^  who  was  one  of  the  younger  sons  of 
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John^  formerly  Earl  of  Aldborough^  and  succeeded  to       \^u\ 
the  Earldom  in  1823,  in  consequence  of  the  death  of     earTop 
his  elder  brothers  without  leaving  male  issue.     Earl  Aldborouoh 
John,  the  Appellant's  grandfather,  died  in  1802,  hav-       trye. 
ing  by  his  will,  dated  the  13th  of  December'  1772, 
devised  various  towns  and  lands  of  great  extent  and 
value,  in  the  counties  of  Limerick^  Tipperary\  Dublin^ 
Wexfordj  Wicklow^  and  Kildare^  to  certain  uses,  under 
which,  in  the  events  which  happened  previously  to 
the  year  1824,  Benjamin^  Earl  of  Aldboroughj  was  in 
that  year  tenant  for  life  of  all  those  estates,  with 
remainder  to  the  Appellant  in  tail  male. 

Mason  Gerard j  esq.,  uncle  of  the  Appellant's  mo- 
ther, died  in  1784,  having  by  his  will,  dated  the  11th 
of  March  1782,  given  and  devised  all  his  real  and 
personal  estates,  of  what  nature  and  kind  soever,  in 
trust  (after  payment  of  his  debts  and  legacies,  which 
have  been  long  since  paid)  to  apply  one  moiety  of  the 
net  produce  thereof  to  his  sister,  Sarah  Burton^  for 
her  life,  and  after  her  decease,  to  the  use  of  the  said 
Benjamin  Stratford^  afterwards  Earl  of  Aldborough^ 
for  his  life ;  and  as  to  the  other  moiety  thereof,  to 
the  use  of  the  said  Benjamin  for  his  life;  and  as 
to  the  whole  of  such  real  and  personal  estates,  after 
the  death  of  Benjamin^  to  the  use  of  his  first 
and  other  sons  by  Martha  his  wife,  severally  and 
successively,  in  tail  male.  Martha^  Countess  of 
Aldboroughj  was  the  Appellant's  mother:  she  was 
daughter  of  Sarah  Burton^  who  died  before  the  year 
1824. 

in  the  year  1825,  when  the  transactions  with  Mr. 
John  Harvey  Ollney  (after  mentioned),  which  form 
the  subject  of  this  appeal,  commenced,  Beryamin^ 
Earl  of  Aldborotighf  was  seventy-nine  years  of  age ; 
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1840.       the   Appellant,    then    Viscount   AmiefiSf   was  about 

^^[^^j^      forty-two.     The  properties  in  which  he  was  then  in- 

aldborouou  terested  in  remainder  were  subject  to  some  incum- 

Trye.  brances,  but  they  produced  to  his  father  a  clear  rental 
of  8,000/.  a  year.  He  had  an  allowance  from  his 
father  of  only  500  L  a  year ;  and  having  no  other  in- 
come for  the  support  of  himself  and  family,  he  was 
under  great  pressure  and  difficulties,  and  confined 
within  the  rules  of  the  King's  Bench  prison  f(V 
debt. 

In  those  circumstances  the  Appellant  entered  into 
a  treaty  with  Mr.  Ollney  for  raising  a  sum  of  6,000  /.; 
and  for  the  immediate  advance  of  that  sum,  he  agreed 
to  give  a  security  on  the  estates  comprised  in  the 
wills  before  recited,  and  his  own  personal  security,  for 
12,000/.,  payable  after  his  father's  death,  in  the  event 
of  his  surviving  his  father.  Accordingly,  by  an  in- 
denture dated  the  21st  of  December  1825,  and  made 
between  the  Appellant,  by  his  description  of  Viscount 
Amiensj  of  the  one  part,  and  John  Harvey  Ollney^  of 
the  other  part,  the  Appellant,  in  consideration  of 
6,000/.,  covenanted  that  in  case  he  should  be  living 
at  the  time  of  the  decease  of  Benjamin^  Earl  of  Aid- 
borough^  his  father,  he,  the  Appellant,  his  heirs,  exe- 
cutors or  administrators,  would,  within  three  months 
next  after  the  decease  of  the  said  Earl,  pay  Ollney^ 
his  executors  or  administrators,  the  sum  of  12,000/. 
of  lawftil  money  of  Great  Britain.  And  by  this  in- 
denture the  Appellant  demised  unto  J.  H.  Ollney^  all 
those  several  towns,  lands  and  hereditaments,  situate 
in  the  several  counties  before  mentioned-  in  Ireland^ 
and  all  other  lands,  tenements  and  hereditaments 
comprised  in  and  devised  by  the  said  wills  of  John^ 
Earl  of  Aldborotighy  and  Mason  Gerard ;  and  all  other 
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lands,  tenements  and  hereditaments  whatsoever,  iu  1840. 
Irelandj  of  or  to  which  the  Appellant  was  seised  or  earlof 
entitled  at  law  or  in  equity,  or  otherwise  howsoever,  Aldborolt.h 
in  possession,  reversion,  or  remainder;  to  hold  unto  Trye. 
J.  H.  Ollney^  his  executors,  administrators  and  as- 
signs, for  the  term  of  99  years  without  impeachment 
of  waste,  in  trust  for  Benjamin ^  Earl  of  Aldhorough^ 
during  so  much  of  that  term  as  he  should  live ;  and 
after  his  decease,  in  trust  for  the  person  or  persons  for 
the  time  being  entitled  to  the  said  towns,  lands,  tene- 
ments and  hereditaments,  in  remainder  expectant  on 
the  determination  of  that  term,  in  case  the  Appellant 
should  depart  this  life  in  the  lifetime  of  the  said  Earl, 
or  if  the  Appellant  should  survive  him,  then  until 
default  should  be  made  in  payment  of  the  sum  of 
1 2,000  I. ;  and  in  case  of  such  default,  then  that  Ollney^ 
his  executors,  administrators  or  assigns,  should,  at 
any  time  thereafter,  and  without  the  necessity  of  any 
further  authority  or  concurrence  of  the  Appellant,  by 
sale  or  mortgage  levy  and  raise  the  sum  of  12,000/., 
or  so  much  thereof  as  should  remain  unpaid,  with 
interest,  to  be  computed  from  the  end  of  three  months 
next  after  the  decease  of  the  said  Earl,  together  with 
all  incidental  costs  and  charges. 

The  indenture  contained  a  covenant  by  the  Appel- 
lant to  levy  fines;  and  also,  in  case  he  should  survive 
the  Earl  his  father,  to  suffer  common  recoveries  of  the 
said  lands  and  hereditaments;  and  it  was  thereby 
agreed  and  declared,  that  the  6nes  and  recoveries 
should  operate  and  enure  to  the  use  of  J.  H.  Ollney^ 
his  executors,  administrators  and  assigns,  for  the  said 
term,  upon  the  trusts  before  expressed. 

Fines  were  accordingly  levied  of  the  said  lands 
by  the  Appellant,  in  the  Court  of  Common  Pleas  in 

o  o  2 


44a  CASES  IN  THE  HOUSE  OF  LORDST. 

J 84a        Ireland;    and  the  payment  contingently,  as  before 
L  I,    '      stated,  of  the  said  sum  of  1 2,000/.,  was  further  secured 

r.ARL  OP  '  '  ' 

Aldboroi'ch  by  the  Appellant's  bond,  executed  by  him  as  part  of 
Tute.       ♦he  same  transaction. 

The  Appellant  having  received  the  above  6,000/. 
— with  considerable  deductions  under  the  designation 
of  costs,  premium  and  commission — was  soon  after-^ 
wards  released  from  confinement.  Being  again  presso^ 
by  difficulties,  and  in  urgent  distress,  he  was  obligei^ 
again  to  raise  money ;  and  acordingly,  through  the 
agency  of  Mr.  Lucius  Hoohe  Rohinson^  by  whow 
agency  he  had  raised  the  6,000/.,  it  was  arranged  that 
the  Appellant,  in  consideration  of  10,000/.,  should 
grant  another  past-obit  security  to  /.  H.  OUney  (m 
20,000  /.,  to  be  paid  on  the  like  events.     Accordingly 
by  another  indenture,  dated  the  27th  of  July  18S7, 
the  Appellant,  in  consideration  of  the  sum  of  lO.OOOd 
therein  alleged  to  be  paid  to  him  by  Ollney^  cove- 
nanted, that  in  case  he  should  be  living  at  the  time  rf 
the  decease  of  the  said  Earl  his  father,  he,  the  Appel* 
lant,  his   heirs,  executors  or  administrators,  wonldf  ' 
within  three  months  next  after  such  decease,  pay  unto 
Ollney^  his  executors  or  administrators,  the  sum  of 
20,000/.  of  lawful  monev  of  Great  Britain.     Audit 
was  thereby  agreed  and    declared,  that  the  powers 
given  to  him  and  them  over  the  said  lands  and  here* 
ditaments  bv  the  before-stated  indenture  of  the  iVX 
December  1825,  might  be  exercised  for  securing  the 
payment  of  the  20,000  /.  with  interest  fipom  the  time 
the  same  should  become  payable,  as  well  as  the  pay- 
ment of  the  said  12,000/.  and  interest.     The  payment 
contingently,  as  aforesaid,  of  the  sum  of  20,000/.  was 
further  secured  by  the  Appellant's  bond  executed  at 
the  same  time. 
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As  part  of  the  same  transaction,  the  Appellant  also  1 84o. 
executed  an  indenture,  dated  the  28th  of  July  1827,  ^TnTop 
expressed  to  be  made  between  him  and  Lucius  Hooke  ALDBoRotoH 
RohinsoHj  of  Charhtte' street^  Bleomsburj/j  in  the  trye. 
county  of  Middlesex^  gentleman,  whereby  the  Appel- 
lant, in  consideration  of  services  done  for  him  by 
Robinson  J  granted  unto  him,  his  executors,  adminis- 
trators and  assigns,  an  annuity  of  200/.  charged 
upon  the  said  lands  and  hereditaments,  for  the  term 
of  99  years,  to, commence  from  the  death  of  56w;amiw, 
Earl  of  Aldboroughf  if  the  Appellant  should  be  then 
living,  and  fully  to  be  completed  and  ended  if  Robin- 
son should  so  long  live,  and  to  be  paid  by  equal  quar- 
terly payments ;  the  first  payment  to  be  made  at  the 
expiration  of  three  calendar  months  after  the  decease 
of  the  said  Earl,  if  the  Appellant  should  survive  him. 
And  by  the  same  indenture  the  Appellant  demised 
unto  Robinson  all  those  lands  in  the  several  counties 
before-mentioned  in  Ireland^  and  all  other  the  lands 
comprised  in  and  devised  by  the  wills  of  John^  Earl 
of  Aldboroughy  and  Afason  Gerard;  and  all  and  sin- 
gular other  the  towns,  lands  and  hereditaments  what- 
soever in  Irelandj  of  or  to  which  the  Appellant  was 
then  seised  or  entitled  in  possession,  reversion  or  re- 
mainder ;  to  hold  unto  Robinson^  his  executors,  admi- 
nistrators and  assigns,  for  the  term  of  100  years,  with- 
out impeachment  of  waste,  upon  certain  trusts,  for 
securing  the  said  annuity.  And  by  another  indenture 
of  the  same  date,  Robinson  was  appointed  receiver  over 
all  the  estates  after  the  death  of  the  Appellant's  father. 

By  indentures  of  lease  and  release,  dated  the  2d 
and  3d  oi  July  1828,  the  release  being  of  seven  parts, 
and  expressed  to  be  made  between  Benjamin^  Earl  of 
Aldboroaghj  of  th'j  first  part;  the  Appellant,  of  thb 
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1 840.  second  part ;  James  Montgomery  Blair ^  Robert  Saun- 
Earl  of  ^^»  ^^^  ^ev.  Johu  Christopher  Lloyd,  and  others,  of 
Aldboroucb  the  third,  fourth,  fifth,  sixth,  and  seventh  parts;  and 
Trye.  by  common  recoveries  suffered  in  the  Court  of  Com- 
mon Pleas  in  Ireland^  in  pursuance  of  an  agreement 
contained  in  the  indenture  of  release,  the  lands  and 
hereditaments  devised  by  the  wills  of  John^  Earl  of 
Aldhoroughj  and  Mason  Gerard^  were  discharged  from 
the  estate  tail  of  the  Appellant  therein,  and  all  remain- 
ders thereupon  expectant,  and  were  limited  and  assured 
by  the  Appellant  and  his  father  to  the  use  that  the 
said  J.  M.  Blair^  his  executors  and  administrators, 
might,  during  the  joint  lives  oi  Benjamin^  Earl  of  Aid- 
borough^  and  of  the  Appellant,  receive,  upon  certain 
trusts  in  that  indenture  contained,  a  yearly  rentcharge 
of  700  /.  out  of  the  said  lands  and  hereditaments ;  and 
subject  thereto,  to  the  use  that,  after  the  decease  of 
the  said  Benjamin^  Earl  of  Jldborough,  the  said  B. 
Saunders  and  J,  C.  Lloyd  should  receive  upon  the 
trusts  therein  mentioned  a  yearly  rentcharge  of  700  J. 
out  of  the  said  lands  and  hereditaments ;  and  subject 
to  this  last-mentioned  yearly  rentcharge,  to  such  uses 
as  Benjamin,  Earl  of  Aldborough,  and  the  Appellant, 
should  by  deed  jointly  appoint ;  and  in  default  of  and 
until  such  appointment,  to  the  use  of  the  said  Benjamn^ 
Earl  of  Aldboroughy  and  his  assigns,  for  his  life,  with- 
out impeachment  of  waste,  and  after  his  decease  to  the 
use  of  the  Appellant,  his  heirs  and  assigns  for  ever. 

In  the  year  1 833  the  Appellant  applied  to  Mr.  OUney 
for  a  further  sum,  which  the  latter  agreed  to  advance 
upon  further  security  ;  and  accordingly  by  indentures 
of  lease  and  release,  dated  the  1st  and  2d  of  March 
1833,  the  release  expressed  to  be  made  between  the 
Appellant  of  the  first  part,  J.  H.  OUney  of  the  second 
part,  and  Margaret  Powell  and  William  Charles  King 
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of  the  third  part,  the  Appellant  covenanted  with  isw. 
OUney^  that,  in  consideration  of  5,000/.  alleged  to  Earlop 
be  paid  to  him  by  OUney,  he  would,  on  the  2d  of  ALDBoaouci, 
August  then  next,  pay  unto  Ollnet/y  his  executors,  Tbye. 
administrators  or  assigns,  the  sum  of  5,000/.,  with 
interest  for  the  same  after  the  rate  of  6  /.  per  cent,  per 
annum ;  and  the  Appellant  conveyed  unto  the  said 
Margaret  Powell  and  W.  C.  King^  and  their  heirs, 
all  those  the  lands  and  hereditaments  in  ihb  said 
several  counties  of  Ireland^  and  all  other  the  lands 
and  hereditaments  devised  by  the  wills  of  John^  Earl 
o{ Aldborough,  and  Alason  Gerard;  and  all  other  lands 
and  hereditaments  in  Ireland  of  or  to  which  the  Appel- 
lant was  then  seised  or  entitled  in  possession,  rever- 
sion or  remainder;  to  hold  to  the  use  of  Margaret 
Powell  and  W.  C.  King^  their  heirs  and  assigns  for 
ever,  subject  to  the  life  estate  of  Benjamin^  Earl  of 
Aldborougk,  and  to  the  said  indentures  of  the  21st  of 
December  1825  and  27th  of  July  1827,  and  the  said 
annuity  of  700/.  limited  to  R.  Saunders  and  C.  Lloyd; 
nevertheless,  in  case  the  said  sums  of  12,000/.  and 
20,000/.,  secured  by  the  said  indentures,  should  either 
never  become  payable,  or  should,  together  with  all 
interest,  have  been  fully  paid  at  the  expiration  of  six 
calendar  months  next  after  the  decease  of  Benjamin^ 
Earl  oi  Aldborough^  and  in  case  the  said  5,000/.,  and 
all  interest  thereon,  should  have  been  fully  paid  within 
six  calendar  months  after  the  decease  of  the  said  Earl, 
then  in  trust  for  the  Appellant  in  fee ;  and  in  case 
such  several  sums,  or  any  part  thereof,  or  any  inte- 
rest thereon,  should  be  unpaid  at  the  end  of  six 
calendar  months  next  after  the  decease  of  the  said 
Earl,  then  upon  trust  to  sell  and  dispose  of  the  said 
lands  and  hereditaments,  or  any  part  thereof;  and  out 
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1 840.       of  the  monies  to  arise  from  such  sale  or  sales,  and  o^  ^^ 
^J^^     of  the  rents  and  profits  which  should  arise  from  a^^/ 
aldborouoh  after  the  death  of  the  said  Earl,  in  the  first  placa  to 

Trtb.  p^y  ^11  expenses  of  sale;  and  in  the  next  place  to 
pay  unto  J.  H.  Ollney^  his  executors,  administratois 
or  assigns,  all  such  principal  monies  and  interest  as 
aforesaid,  and  the  ultimate  surplus,  which  should  re- 
main, unto  the  Appellant,  his  executors,  adminis- 
trators or  assigns. 

By  an  indenture  dated  the  4th  oi  March  1833,  made 
between  the  said  L.  H.  Robinson  and  J.  H.  Olbnj^ 
Robinson^  in  consideration  of  750/.,  assigned  to  Olbnegi 
his  executors,  administrators  and  assigns,  the  annuity 
of  200/.  granted  by  the  deed  of  28th  of  Jufy  183^i 
and  the  lands  and  hereditaments  thereby  demised  ^ 
Robinson  as  aforesaid. 

Benjamin f  Earl  of  Aldboronghj  died  in  Juljf  183^] 
leaving  the  Apppellant  (who  succeeded  to  the  Earldott^ 
surviving ;  whereupon  Mr.  Ollney  became  entitled  t^ 
the  several  sums  secured  by  the  said  recited  indentured 

In  Michadmas  term  1833,  J.  H.  Ollney  filed  his  hiL^ 
in  the  Court  of  Chancery  in  Ireland  against  the  Appel — 
lant  and  others,  thereby  stating  the  said  securities  exe--^ 
cuted  to  him  by  the  Appellant,  and  the  said  deedstf 
whereby  the  annuity  of  200  /.  was  granted  to  Robinsfm  ^ 
and  assigned  to  Ollney ;  and  the  bill  prayed  that  an 
account  might  be  taken  of  what  was  due  to  OUney  for 
principal  and  interest  in  respect  of  the  said  three  seve- 
ral sums  of  12,000/.,  20,000/.,  and  5,000/.,  and  in 
respect  of  the  said  annuity ;  and  also  of  all  incum* 
brances  affecting  the  said  lands  and  premises  prior  to 
his  demands;  and  that,  in  default  of  payment  of  the 
sums  which  should  be  found  due  on  such  account,  the 
Appellant  might  be  barred  and  for  ever  foreclosed  of 
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and  from  all  benefit  and  equity  of  redemption,  of  and       ism 
in  the  towns,  lands,  tenements  and  hereditaments  re-      eIrlop 
spectively  charged  with  the  said  principal  sums  and   Aldborouoh 
interest,  and  that  the  same  might  be  sold  by  and  under       tayb. 
the  direction  of  the  Court  for  the  residue  of  such  terms, 
or  such  other  period  as  the  Court  should  think  proper ; 
and  that  out  of  the  proceeds  of  such  sales  the  sum 
which  should  be  found  due  to  J.  H.  Ollney,  upon 
taking  the  accounts,  and  such  charges  (if  any)  as  the 
Court  should  consider  to  be  properly  payable  there- 
out, might  be  paid  and  satisfied,  and  that  the  residue 
of  such  proceeds,  or  a  competent  part  thereof,  might 
be  properly  secured  for  the  purpose  of  answering  the 
accruing  payments  of  the  annuity  of  200  /. ;  and  that 
in  the  meantime  a  receiver  might  be  appointed  of  the 
rents,  and  be  directed  to  apply  the  same  towards  satis- 
faction of  the  sums  due  and  to  become  due  to  Ollney. 
In  March  1835,  the  Appellant  put  in  his  answer, 
whereby  he  admitted  the  material  facts  stated  in  the 
bill,  but  alleged  that  in  the  years  1810,  1812,  1814, 
and  1816,  he  charged  the  said  lands  and  heredita- 
ments with  annuities  amounting  to  upwards  of  1,324/., 
payable  during  the  lives  of  himself  and  of  other  per- 
sons, in  the  event  of  his  surviving  his  father,  and  with 
divers  principal  sums  of  money  amounting  to  upwards 
of  40,000  /.,  payable  in  the  like  event;  and  he  alleged 
that  at  the  time  when  J.  H.  Ollney  paid  him  the  said 
sums  of  6,000/.  and  1 0,000  Z.  he  was  in  great  pecu- 
niary distress,  and  was  thereby  induced  to  submit  to 
unreasonable  terms ;  and   that  L.  H.  Robinson  was 
employed  by  Ollney j  and  not  by  the  Appellant,  in  nego- 
tiating the  said  transactions  ;  and  that  the  indenture 
of  the  21st  of  December  1825  was  prepared  by  Mr. 
W.  R.  King^  the  solicitor  of  Ollney^  and  was  executed 
by  the  Appellant  in  prison,  without  consulting  any 
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184a  siJicitor ;  and  that  the  said  iBdentoie  was  not  in  coa- 
Ibrmity  to  the  agreement  between  the  parties,  for  thai 
the  Appelant  had  agreed  to  pay  the  som  of  ISyOOOl 
within  tweiye,  and  not  within  three  months,  after  the 
death  of  his  &ther«  if  he  sonrived  him ;  and  that  the 
Appellant,  on  the  execntioii  of  the  said  indentore,  paid 
to  JL  H.  RMnsam  600/.  as  a  hommSj  with  the  know- 
ledge of  OUmey ;  and  that  the  indenture  of  the  27th 
cX  July  1827  was  also  prepared  by  W.  R,  Kimg^  and 
was  executed  by  the  Appellant  while  abroad,  and 
withoat  consulting  any  §<^icitor ;  aind  that  on  the  exe- 
cution of  tl^  last-mentioned  indenture,  the  A[^llant 
paid  to  Robimsom  1,000/.  as  a  bomusj  and  also  paid  to 
IF.  a.  KiMig  600  /.  for  his  charges,  exclusiTe  of  stamps 
and  other  costs  out  of  pocket,  and  trayelling  ex- 
penses ;  and  that  the  indenture  of  the  28tfa  day  of 
Ja/y  1827  was  prepared  by  IF.  R.  Kmgj  with  the 
priyity  of  OUney  ;  and  that  by  another  deed  the  Ap- 
pellant appointed  Z#.  H.  Robimsom  receiyer  ai  the  lents 
of  the  said  hereditaments,  after  the  death  of  the  Ap- 
pellants father ;  and  that  in  the  year  1825  the 
Appellant's  fieoher  was  upwards  of  83  years  of  age,  and 
was  in  a  yery  in6rm  state  of  health,  and  that  the 
Appellant  was  then  only  45  years  of  age,  and  a  yery 
healthy  person  ;  and  the  Appellant,  by  his  answer, 
indsted  that,  on  payment  of  the  said  sums  of  6,000 JL 
and  10,000/.,  with  interest  frcmi  the  times  of  the  said 
adyances,  the  indentures  of  the  21st  of  Dfcember  182S, 
and  the  27th  of  Jufy  1827,  ought  to  be  set  aside,  and 
that  the  indenture  of  the  28th  July  1827  ought  to 
be  set  aside  without  payment  by  the  Appellant  of  any 
sum  whatgoeyer.  And  the  Appellant  alleged  that,  out 
of  the  said  sum  of  5,000/.,  he  paid  n\  R.  Kimg  S002. 
Cor  expenses ;  but  he  admitted  that  OUney  was  entitled 
to  the  said  sum  of  5,000  /^  secured  bv  the  induituies 
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of  the  1st  and  2d  March  1833,  with  interest  thereon       >g4o. 
from  the  time  of  the  advance  thereof;  and  the  Appel-     ^P'    ' 
lant  submitted  that,  at  the  time  of  the  said  several  aldboeouob 
transactions  with  J.  H*  Ollney^  the  Appellant  was  in       1^^^ 
the  situation  of  an  expectant  heir,  dealing  with  his 
expectancies,  and  that  advantage  had  been  taken  by 
OUney  and  his  agent  of  the  situation  of  Appellant,  and 
of  his  necessities  and  embarrassments,  and  that  Ap- 
pellant was  entitled  in  equity  to  be  relieved  from  the 
said  bargains. 

The  Appellant,  on  the  19th  of  February  1835,  be- 
fore putting  in  the  foregoing  answer,  filed  his  cross  bill 
in  the  Irish  Court  of  Chancery,  against  J.  H.  OUney, 
Margaret  Powell^  and  William  Charles  King,  and 
thereby  stated  the  original  bill  of  J.  H.  OUney  ;  and 
also  stated  and  charged  the  several  matters  contained  in 
the  Appellant's  said  answer,  or  to  that  efiect.  And  the 
Appellant,  by  his  cross  bill,  prayed  that  the  said  in- 
dentures of  the  21st  of  Decern Jer  1825,  27th  and  28th 
o{July  1827,  and  his  bonds  to  OUney ,  bearing  date  the 
21st  of  December  1825  and  27th  of  July  1827,  might 
be  set  aside  as  fraudulent  and  void^  and  be  delivered 
up  to  be  cancelled,  upon  payment  by  the  Appellant  of 
the  principal  sums  actually  and  bona  fide  paid  to  him 
on  the  occasion  of  the  execution  of  the  said  deeds,  after 
deducting  all  such  sums  as  the  Appellant,  by  fraud  or 
imposition,  was  compelled  to  repay  or  allow  to  L.  H. 
Robinson  and  PV.  R.  King^  at  the  desire  and  by  the  con- 
trivance of  /.  H.  OUney ;  which  principal  sums,  with 
interest  thereon  from  the  time  they  were  respectiyely 
advanced,  the  Appellant  thereby  undertook  to  pay: 
and  that  the  said  annuity  deed  of  the  28th  of  July 
1827  might  be  set  aside,  and  delivered  up  to  be  can- 
celled ;  and  that  an  account  might  be  taken  of  the 
sum  due  for  principal  and  interest  on  foot  of  the  sums 
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1840.       actually  and  bond  fide  received  by  the  Appellant  for 
J^^     '      his  own  use  at  the  time  of  the  said  respective  allied 

Earl  of  ,  .     -  *.    i  *.  , 

Aldborouob  advances,  and  also  an  account  of  the  sum  of  5,000/. 
T^yg^  advanced  to  him  on  the  2d  of  March  1833,  with  in- 
terest ;  and  that  the  said  several  deeds  and  securities 
obtained  by  Ollney^  if  not  altogether  set  aside,  might 
be  deemed  to  be  securities  only  for  the  sum  or  sums  of 
money  which,  upon  the  taking  of  the  accounts  should 
appear  due  on  foot  of  the  said  advances  ;  and  that 
upon  payment  thereof,  0//wey,  Margaret  PoweU,  and 
W.  C.  King  J  should  be  directed  to  release  and  convey 
to  the  Appellant  the  several  lands  and  premises  so 
conveyed  to  them,  freed  from  all  incumbrances  what- 
soever, made  by  them. 

J.  H.  Ollney  put  in  his  answer  to  the  cross  bill, 
and  thereby  insisted  on  his  title  to  the  whole  relief 
prayed  by  his  original  bill.  fV.  C.  King  and  Mar- 
garet Powell  likewise  put  in  answers  to  the  cross 
bill.  Margaret  Powell  subsequently  died,  and  J.  H. 
Ollney  died  in  January  1836,  having  made  his  will, 
and  appointed  the  Respondents  his  executors,  who 
duly  proved  the  same  in  the  Prerogative  Court  in 
Ireland.  The  bill  and  cross  bill  were  revived  soon 
afterwards,  and  both  causes  being  at  issue,  witnesses 
were  examined  for  the  Appellant  and  Respondents. 

The  witnesses  for  the  Respondents  proved  the  exe- 
cution of  the  deeds  before  mentioned,  and  the  payment 
of  the  sums  of  6,000/.  and  10,000/.  and  5,000/.  to  the 
Appelant,  and  of  750/.  by  Ollney  to  Robinson^  and 
that  Robinson  was  the  agent  of  the  Appellant  in  those 
transactions. 

The  witnesses  for  the  Appellant  proved  his  dis- 
tress and  embarrassments  in  1825-6-7-8,  and  that 
his  father  was  79  years  of  age  in  1825,  and  himself 
only  42,  and  in  good  health ;  and  that,  according  to 
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the  tables  for  calculating  reversionary  interests  at  the        1840. 
Insurance  OflSices,  the  sums  of  6,000/.  and  10,000/.      ^P" 

'        ,  '•        ,  '  Earl  OF 

were  not  adequate  prices  for  the  contingent  sums  of  Aldborouch 
1 2,000  /.  and  20,000  /.  Xr«. 

The  causes  came  on  to  be  heard  before  the  Lord 
Chancellor  of  Ireland,  who  by  his  decree,  dated  7th  of 
February  1837,  ordered  and  decreed  that  it  should  be 
referred  to  the  Master  to  inquire  and  report  whether, 
under  all  the  circumstances,  the  sums  of  6,000/.  and 
1 0,000  /.,  paid  by  John  Harvey  Ollney  to  the  Appellant, 
on  the  21st  of  December  1825,  and  the  27th  of  July 
1827,  respectively,  were  the  fair  market  prices  for  the 
sums  of  12,000/.  and  20,000/.  secured  to  be  paid  to 
Ollney  by  the  Appellant  at  the  time  and  in  the  man- 
ner in  the  pleadings  mentioned,  taking  into  consi- 
deration the  relative  ages,  at  the  time,  of  the  Appellant 
and  his  father,  Betyamin  O'Neade.  then  Earl  of  Aid" 
borough,  and  the  circumstances  of  the  property  whereon 
said  sums  of  12,000/.  and  20,000/.  were  intended 
to  be  secured,  and  the  estate  and  interest  of  the  Ap- 
pellant therein,  and  the  other  circumstances  in  the 
pleadings  mentioned,  relative  to  the  transactions. 

The  Respondents  and  the  Appellant  proceeded  be- 
fore the  Master  under  that  decree,  and  all  the  proois  in 
the  original  and  cross  causes  were  there  entered  as  read ; 
and  in  addition  thereto,  the  Respondents  examined  six 
witnesses,  actuaries  and  auctioneers,  who  differed  very 
much  in  regard  to  the  question  of  market-price  value 
of  the  12,000/.  and  the  20,000/.  The  Master  by  his 
report,  dated  the  28th  of  March  1838,  found  that  the 
sums  of  6,000/.  and  10,000/.  paid  by  Ollney  to  the 
Appellant,  on  the  2l8t  of  December  1826,  and  the  27th 
of  April  1827,  respectively,  were  the  fair  market 
prices  for  said  sumsof  12,000/.  and  20,000/.  secured 
to  be  paid  to  him  by  the  Appellant,  at  the  times  and  in 
the  manner  in  the  pleadings  mentioned. 
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1840.  The  causes  came  on  to  be  heard  upon  the  said 

^^^^  report  and  merits  and  further  directions,  before  the 
Aldborouoh  said  Lord  Chancellor,  when  his  Lordship,  by  a  decree 
Tbye.  dated  the  26th  of  April  1838,  was  pleased  to  order 
and  decree  that  the  said  report  should  stand  confirmed ; 
and  that  the  said  two  sums  of  12,000/.  and  20,000/. 
secured  by  the  said  deeds,  bearing  date  respectively 
the  21  St  oi  December  lS26j  and  27th  of  Tw/y  1827, 
and  interest  thereon  respectively  at  the  rate  of  5  /.  per 
cent,  per  annum  from  the  10th  of  October  1833  until 
paid,  were  charges  on  the  lands  and  premises  in  the 
pleadings  mentioned,  and  that  the  Respondents  were 
entitled  thereto.  And  his  Lordship  further  ordered 
and  decreed  that  the  Respondents  were  also  entitled 
to  the  sum  of  6,000  /.  secured  by  the  said  deed  dated 
the  2d  of  March  1833,  with  interest  thereon  at  the 
jate  of  6  /.  per  cent,  per  annum^  to  be  computed  from 
the  2d  March  1833  until  paid.  And  his  Lordship 
declared  that  the  Respondents  were  not  entitled  to  the 
said  annuity  of  200  /.  a  year,  granted  to  X.  H.  Robin- 
son^ and  assigned  to  J.  H.  Ollney;  but  that  the  deeds 
granting  and  assigning  the  same  were  only  to  stand 
as  a  security  for  the  sum  of  750/.,  being  the  considera- 
tion-money paid  by  Ollney  to  Robinson  for  the  pur- 
chase of  the  said  annuity,  with  interest  thereon  from 
the  4th  of  March  1833,  at  the  rate  of  51.  per  cent, 
per  annum  until  paid ;  and  his  Lordship  ordered 
that  the  bill  in  the  original  cause  should  stand  dis- 
missed without  costs,  so  far  as  the  same  sought  to 
establish  the  annuity.  And  his  Lordship  referred  it 
to  the  said  Master  to  take  an  account  of  what  was  due 
to  the  Respondents  for  principal  and  interest  in  respect 
of  the  aforesaid  several  sums  of  12,000/.,  20,000/^, 
6,000/.,  and  760/.;  and  also  to  take  an  account  of  all 
incumbrances  prior  to  their  demands  affecting  the 
estates  of  the  Appellant  in  the  pleadings  mentioned. 
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in  which  said  accounts  all  just  and  fair  allowances       1840. 
were  to  be  given ;  and  the  Master  was  to  be  at  liberty      e^rl  of 
to  advertise  for  all  persons  having  or  claiming  to  have  Aldboroicu 
any  such  prior  incumbrances  as  aforesaid,  to  come  in       Tbye. 
and  prove  the  same  before  him.     And  his  Lordship 
further  ordered  that  the  Respondents  should  have  their 
costs  as  plaintiffs  in  the  first  cause,  and  as  defendants 
in  the  second  cause,  including  the  costs  of  the  refer*- 
ence  under  the  decree  of  the  7th  of  February  1837, 
as  against  the  Appellant,  and  the  lands  and  premises 
in  the  pleadings  mentioned. 

The  Appellant  considering  himself  aggrieved  by  the 
decree  of  the  7th  of  February  1837,  the  report  of 
the  28th  oi  March  1838,  and  by  the  decree  of  the 
26th  oi  April  1838,  appealed  therefrom  respectively. 

Mr.  P ember  ton  and  Mr.  Knight  Bruce^  for  the 
Appellant: — Upon  the  principles  by  which  CJourts  of 
Equity  are  governed,  it  was  incumbent  on  the  Re- 
spondents, in  order  to  support  the  two  post-obit  trans- 
aotions,  to  have  proved,  at  the  hearing  of  the  causes 
in  1837,  that  the  value  had  been  paid  by  their  tes- 
tator, the  purchaser  of  the  two  post-obits,  at  the  times 
when  he  became  the  purchaser;  Peacock  v.  Evans(a), 
Oowland  v.  De  Faria(b),  Davis  v.  The  Duke  of 
Marlborough  (c).  Lord  Portmore  v.  Taylor  (d).  Not 
only  did  the  Respondents  fail  to  do  this,  but  it  was 
proved  against  them  by  the  Appellant  distinctly,  by 
uncontradicted  evidence,  that  the  value  had  not  been 
paid  om  either  occasion ;  and  therefore  relief  ought 
to  have  been  given  to  the  Appellant,  at  the  original 
hearing,  according  to  the  prayer  of  his  cross  bill, 
without  further  inquiry. 

Inadequate  as  the  purchase-monies  for  these  secu- 


\ 


a)  16  Ves.  512.  (c)  2  Swanst.  139. 

b)  4  Sim.  162.  {(I)  17  Ves.  20. 
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1840.       rities  were,  there  were  several  very  large  dedactions 

^T"^'     '      from  them  in  payments  to  Mr.  King,  the  solicitor, 

Aldborough  and  to  Mr.  Robinson.     In  the  Appellant's  pressing 

l^y^       difficulties,  he  was  unable  to  resist  the  demands  of 

those  persons ;  and  as  to  the  securities  themselves, 

they  were  not  what  he  agreed  on,  and  he  executed 

them  without  professional  advice. 

On  the  supposition  that  it  was  proper  to  direct  any 
inquiry  at  the  original  hearing,  the  inquiries  directed 
by  the  decree  then  made  were  not  such  as  the  nature 
and  circumstances  of  the  case  required  or  rendered 
proper.  Whether  that  decree  was  right  or  wrong, 
the  Master's  report  was  erroneous,  and  not  warrant^ 
by  the  evidence  before  him. 

The  decrees  have  not  done  justice  to  the  Appellant, 
either  as  to  the  costs  of  the  suits,  or  as  to  the  annuity 
of  200/. ;  as  to  which  there  was  no  just  ground  upon 
which  to  charge  the  Appellant,  as  he  is  by  the  last 
decree  charged,  with  the  760/.  alleged  to  have  been 
paid  by  Ollney  to  Robinson. 

The  Attorney-general  and  Mr.  Jacob,  for  the  Re- 
spondents:— ^The  decrees  and  report  are  consistent  with 
the  evidence,  by  which  it  was  clearly  shown  that  the 
two  sums  of  6,000/.  and  10,000/.  were  paid  by  Mr. 
Ollney  to  the  Appellant,  and  that  those  sums  were, 
under  all  the  circumstances  aflfecting  the  Appellant 
and  his  reversionary  interest  at  the  time,  fair  and 
ample  considerations  for  the  contingent  sums  secured 
by  him  to  Mr.  Ollney.  The  Appellant  was  fully  com- 
petent to  bind  himself  by  the  deeds,  which  he  delibe- 
rately executed,  and  no  improper  advantage  was 
taken  of  him.     Robinson  was  his  own  agent. 

There  was  no  dispute  as  to  the  5,000/.,  the  con- 
sideration for  the  indentures  of  the  1st  and  2d  March 
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1833.     That  sum  was  bond  Jide  paid  by  Mr.  OUney        i84^. 
to  the  Appellant ;  and  the  provisions  contained  in  the      ^^n^ 
indenture  of  the  2d  of  March  1833  were  such  as  he  Aldborouou 
had  reasonably  a  right  to  require  ;  and  unless  the  same       ilx^. 
had  been  inserted,  he  would  not  have  made  the  ad- 
vance of  6,000/. 

The  sum  of  760/.  paid  by  Mr,  OUney  to  Robinson 
as  the  consideration  for  the  deed  of  assignment  of  the 
4th  March  1833,  was  actually  and  bond  fide  paid ; 
and  if  any  grounds  had  existed,  as  between  the  Appel- 
lant and  Robinson^  for  impeaching  the  annuity  of 
200  /.,  OUney  had  no  notice  of  it.  The  transaction  is, 
at  all  events,  valid  and  unimpeachable  to  the  extent 
of  the  sum  of  750/.  and  interest.  If  the  Appellant 
considered  himself  aggrieved  by  the  original  decree 
directing  the  inquiries  by  the  Master,  the  decree  of 
Febmary  1837,  he  ought  to  have  appealed  against  it 
without  delay ;  and  if  he  considered  the  report  of  the 
Master  improper,  he  ought  to  have  taken  exceptions  : 
the  report  not  having  been  excepted  to,  is  conclusive 
against  the  Appellant. 

[They  cited,  in  addition  to  the  cases  referred  to  in 
the  reply,  and  stated  in  the  Lord  Chancellor's  judg- 
ment, on  the  point  of  adequacy  of  consideration,  Moth 
V.  Atwood  {d) ;  and  JVhichcote  v.  Bramston  (e),  on  the 
same  point,  and  on  the  conclusiveness  of  the  Master's 
report  when  not  excepted  to.] 

Mr.  Pemberton,  in  reply : — ^The  rule  as  to  adequacy 
of  value  was  undoubtedly  relaxed  by  Chief  Baron  Sir 
William  Alexander,  in  Headen  v.  Rosher  {f),  in  re- 
spect of  the  sale  of  reversions.  He  had  laid  it  down 
more  correctly  in  Ryle  v.  Swifidells  (g).     The  pro- 

(df)  5  Ves.  845.  (/)  1  M'Cle.  &  Y.  89, 

le)  4  Sim.  202  (note).  {g)  M'Cle  519. 

VOL.  Vll.  H  II 
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1840.       tection  which  the  Court  gives  to  expectant  heirs  in 

y^    '      the  disposal  of  their  expectancies  remains  unchanged. 

Aldborouoh-  Inadequate  as  the  stipulated  considerations  for  the 

mm 

Xrye.  sums  of  12,000  Z.  and  20,000/,  were,  they  were  paid 
with  large  deductions  under  the  description  of  costs, 
commission,  and  gratuities  to  Mr.  King,  the  solicitor,, 
and  to  Mr.  Robinson. 


June  15.  The  Lord  Chancellor : — In  this  case  I  was  desirous, 
before  I  stated  to  your  Lordships  any  opinion  I  had 
formed  on  the  arguments,  to  have  an  opportunity  of 
looking  into  the  pleadings,  particularly  with  respect 
to  the  annuity  of  200/.  The  cause  came  on  upon  a 
bill  and  cross  bill;  the  object  of  the  cross  bill  being 
to  set  aside  certain  post-obit  securities,  given  by  the 
present  Lord  Aldborough^  during  the  lifetime  of  h& 
father.  When  the  cause  came  to  be  heard  before  the 
Lord  Chancellor  of  Ireland,  a  reference  was  made  t^ 
the  Master  to  inquire,  "  Whether,  under  all  the  cir- 
cumstances, the  sum  of  6,000  Z.  paid  by  J.  H.  Ollney 
to  the  now  Earl  of  Aldborotighy  was  a  fair  market 
price  for  the  sum  of  12,000/.  secured  to  Ollney  at  the 
time  and  in  the  manner  in  the  pleadings  mentioned, 
taking  into  consideration  the  relative  ages,  at  the  time, 
of  the  said  Earl  of  Aldborough,  and  his  father,  Ben* 
jamin  O'Neakj  then  Earl  of  Aldboroughy  and  the 
circumstances  of  the  property  whereon  the  said  sum 
of  12,000/.  was  intended  to  be  secured,  and  the  estate 
and  interest  of  the  defendant,  the  Earl  of  Aldboroughj 
therein,  and  the  other  circumstances  in  the  pleadings 
mentioned  relative  to  the  said  transaction."  There 
was  a  similar  inquiry  directed  in  respect  of  the  sum 
of  10,000/. 

Upon  this  reference,  on  the  7th  of  February  1837 
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the  Master  made  his  report,  by  which  he  found  that       1 84o. 
under  all  the  circumstances  the  sum  of  6,000/.  paid     £1^1!^ 
by  Ollney  on  the  21st  of  December  1825,  was  a  fair  Aldborouoh 
market  price  for  the  sum  of  12,000/.,  secured  to  be       Tbye. 
paid  to  Ollney  at  the  time  and  in  the  manner  in  the 
pleadings  mentioned.     There  was  a  similar  finding 
with  respect  to  the  sum  of  10,000/.     No  exceptions 
were  taken  to  this  report.     It  was  at  one  time  sup- 
posed that  there  was  some  informality  in  the  manner 
in  which  the  report  was  confirmed.     That  supposition 
was  removed,  and  there  appears  now  to  be  no  irregu- 
larity in  the  mode  in  which  that  report  was  dealt 
with  upon  the  decree  for  further   directions.     The 
case,   therefore,   stands   upon  the   report  not  com- 
plained of,  establishing  the  fact  that,  with  regard  to 
those  two  sums,  the  sums  paid  by  Ollney  were  under 
all  the  circumstances  of  the  case  fair  prices  for  the 
sums  secured  by  Lord  Aldborough,  in  his  then  situa- 
tion of  expectant  heir. 

My  Lords,  two  grounds  of  objection  have  been 
taken  to  the  course  adopted  by  the  Court  of  Chancery 
in  Ireland.  The  first  is,  that  the  Master's  finding 
did  not  justify  the  decree  upon  further  directions,  by 
which  the  security  was  enforced  against  the  estates 
charged  with  it.  The  other  is  that,  however  that 
might  be,  yet,  upon  the  original  decree,  inasmuch  as 
it  was  not  then  proved  that  the  price  given  was  a  fair 
price,  it  was  the  duty  of  the  Court  to  have  granted 
the  relief  prayed  by  the  cross  bill. 

On  the  second  ground  of  objection,  I  propose  to 
state  my  opinion  first ;  and  I  think  your  Lordships 
will  not  be  disposed  to  give  much  weight  to  that 
objection.  The  party  takes  the  inquiry,  and  does  not 
complain  of  the  decree  directing  it  till  after  the  result 
of  the  inquiry  is  ascertained  to  be  against  him.  Al- 
ii II  2 
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1840.       though  undoubtedly  it  is  competent  to  him  to  com- 
Earlop      plain  of  the  original  decree,  it  is  not  a  complaint  to 
Aldboroucu   which  your  Lordships  will  be  very  ready  to  listen. 
Trye.       If  he  can  show  that  there  was  any  error  in  that  decree, 
he  is  not  precluded  from  stating  his  complaint ;  but 
in  a  matter,  which   is  purely  matter  of  discretion, 
where  the  Court  thinks  it  has  not  sufficient  informa- 
tion  to  enable  it  to  administer  justice  between  the 
parties,  it  either  directs  an  issue  to  a  jury,  or  an  in- 
quiry by  the  Master,  for  the  purpose  of  better  ascer- 
taining the  facts :  it  did    so   here,  and  when  your 
Lordships  find,  upon  that  inquiry,  that  the  facts  led 
to  a  conclusion  against  the  plaintiff,  your  Lordships 
will  not  be  much  disposed  to  set  aside  the  whole  pro- 
ceeding, because  the  Court  exercised  the  discretion  of 
directing  that  inquiry  in  order  to  ascertain  the  facts. 
I  conceive  it  was  quite  competent  to  the  Court,  and 
that  the  Court  exercised  a  very  sound  discretion  in 
directing  that  inquiry.     It  appears  to  be  established 
by  several  cases,  that  where  a  party  deals  with  an 
expectant  heir,  the  onus  is  upon  him  to  show  that  he 
gave  a  fair  price  for  that  which  he  purchased.     It 
does  not  from  that  proposition  follow  that  he  is  bound 
to  establish  it  in  a  different  way  from  that  in  which 
it  is  competent  to  any  other  suitor  to  establish  any 
other  fact  upon  which  his  cause  rests ;  and  if,  when 
the  cause  comes  to  a  hearing,  the  Court  finds  that  it 
requires  further  inquiry  to  ascertain  the  facts  neces- 
sary for  the  due  decision  of  the  case,  that  is  a  matter 
so  entirely  in  the  discretion  of  the  Court,  that  a  com- 
plaint resting  upon  that  ground  is  not  one  to  which 
your  Lordships  would  very  readily  yield. 

Now  I  think  I  shall  in  a  few  words  satisfy  your 
Lordships,  that  there  was  no  evidence  in  this  case 
to  enable  the  Court  satisfactorily  to  dispose  of  the 
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question  between  the  parties.     The  Court,  therefore,       i84-o. 
directed  an  inquiry,  and  the  result  of  that  inquiry  is     ^    ^"^ 
what  I  have  stated.     That,  however,  leaves  entirely  Aldborouch 
open  the  question,  whether  the  result  of  the  inquiry       xhye. 
by  the  Master  entitled  the  party,  claiming  the  benefit 
of  the  security,  to  a  decree  to  enforce  it,  or  whether 
it  would  have  entitled  the  party  who  was  seeking  to 
have  that  transaction  set  aside,  to  have  a  decree  for 
that  purpose. 

In  order  to  support  the  proposition  set  up  on  the 
part  of  Lord  Aldborough,  who  complains  of  these 
securities,  and  seeks  to  have  them  set  aside,  it  wa3 
argued,  that  in  the  case  of  Gowland  v.  De  Faria  (h) 
the  proposition  had  been  established.  There  are  two 
propositions,  one  of  which  was  established,  and  the 
other  supposed  to  be  established,  in  that  case.  The 
one  said  to  be  established  was  that,  in  a  transaction 
with  an  expectant  heir,  it  was  necessary  for  the  party 
seeking  the  benefit  of  that  transaction  to  show  that  he 
gave  a  fair  price :  but  that  proposition  has  been  the 
subject  of  much  observation  undoubtedly  since  that 
decision  took  place,  and  it  has  been  considered  as 
interfering  a  good  deal  with  that  proper  discretion, 
which  persons,  who  are  capable,  according  to  the  law 
of  this  country,  of  disposing  of  their  property,  ought 
to  be  at  liberty  to  exercise.  At  the  same  time  it 
does  establish  a  rule,  which  has  the  effect  of  pro- 
tecting persons,  who  are,  generally  speaking,  very 
much  in  need  of  protection.  Of  the  policy  of  that 
rule  it  is  not  my  purpose  to  say  anything ;  that  rule 
has  been  established  in  the  case  of  Gowland  v.  De 
Fariay  and  has  been  recognised  since. 

But  another  proposition  has  been  supposed  to  be 
established  by  that  case,  which  is,  that  in  transactions 

(A)  17  Ves.  20. 
H  H  3 
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1 840.       of  this  sort,  the  Court  has  only  to  look  at  the  value  of 

Farlcxf      ^^^  reversionary  interest  calculated  according  to  the 

AiuBoRouGH   tables;  that  is  to  say,  how  much  of  the  value  of  the 

Trye.  propertj^  is  to  be  deducted  on  account  of  its  being  a 
postponed  interest — postponed  by  the  chance  of  the 
duration  of  another's  life, — and  that  that  is  capable  of 
being  reduced  by  calculation  to  what  is  considered  a 
fair  reduction  with  reference  to  the  duration  of  the 
life  on  which  it  is  dependent.  I  do  not  find  any 
such  proposition  established  by  Sir  William  Grant  in 
that  case.  Sir  William  Alexander ^  in  the  case  of 
Headen  v.  JRosher  (i),  and  Lord  Lyndhurst^  in  the 
case  of  Potts  v.  Curtis  (k)^  entertained  the  same 
opinion :  and  upon  looking  at  the  language  of  Sir 
William  Granty  it  does  appear  to  me  that  that  rule  is 
not  at  all  to  be  extracted  from  it.  In  that  case  there 
was  no  evidence  but  that  of  the  actuaries^  and  the 
evidence  of  the  actuaries  proved  that  the  sum  given 
was  not  the  marketable  value  of  the  reversion.  Sir 
William  Grant,  in  observing  on  the  case,  states  the 
evidence  before  him,  namely,  that  of  the  actuaries; 
and  says  there  is  no  other  evidence  in  the  case;  and 
he  then  proceeds  upon  that  evidence,  there  being  no 
other.  Now  the  only  observation  I  will  make  upon 
that  case  is,  that  one  may  suppose  it  would  have  been 
a  more  wholesome  course  to  have  adopted — seeing 
that  the  evidence  was  only  the  evidence  of  the  actua- 
ries, and  the  Court  being  of  opinion  that  that  was 
not  evidence  which  ought  to  be  conclusive  in  a  case  of 
that  description  between  these  parties — I  say  it  would 
seem  to  have  been  better  to  have  adopted  some  course 
for  the  purpose  of  ascertaining  more  correctly  the 
value,  in  the  sense  in  which  that  term  is  to  be  used  in 

(t)  M'Cleland  &  Y.  89.  {k)  1  Younge,  543. 
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inquiries  of  that  kind.  Sir  William  Grants  however,  i840. 
did  not  adopt  that  course,  and  he  decided  it  upon  the  g^^^^^f^ 
only  evidence  he  had,  that  only  evidence  being  to  Aldborough 
the  effect  that  an  inadequate  consideration  had  been  xr^yk. 
given.  It  is,  therefore,  not  an  expression  of  opinion 
by  Sir  William  Grant  that  that  is  a  rule  that  ought 
to  be  adopted.  It  is  only  a  dealing  with  that  case 
with  reference  to  its  own  particular  circumstances. 
That  rule  has  been  disapproved  of  by  subsequent 
decisions  of  the  highest  authority.  It  was  disap- 
proved of  by  Sir  William  Alexander ^  in  a  judgment, 
the  reasons  of  which  are  very  conclusive  to  show  the 
soundness  of  the  conclusion  at  which  he  arrived  (/). 
It  was  also  objected  to  and  disapproved  of  by  Lord 
Lyndhurst^  in  the  case  to  which  I  have  referred  (m): 
and  if  your  Lordships  consider  what  the  effect  of  that 
rule  would  be,  how  inapplicable  it  is  to  the  great 
mass  of  cases,  how  little  calculated  it  is  to  lead  to  a 
right  conclusion,  and  how  much  it  must  interfere 
with  the  right  of  disposing  of  property,  I  am  sure 
your  Lordships  will  not  hesitate  in  preferring  the 
rule  which  has  been  established  in  the  subsequent 
cases,  to  that  which  has  been  supposed  to  have  been 
established  in  the  case  of  Gowland  v.  De  Faria.  It 
is  sufficient  to  say  that  the  establishment  of  that  rule 
would  make  it  impossible  for  an  expectant  heir  to 
dispose  of  his  interest  at  all.  That,  I  apprehend,  is 
quite  a  sufficient  objection.  It  is  a  rule  also,  which, 
as  a  general  rule,  being  calculated  on  the  result  of  a 
great  mass  of  cases,  must  apply  with  great  injustice  in 
a  great  variety  of  individual  cases.  The  lives  are 
supposed  to  be  of  average  value,  but  the  life  in  ques- 
tion may  be  an  extraordinarily  good,  or  an  extraor- 
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I)  Hcaden  v.  Rosher,  1  M'Cle.  &  Y.  89. 
m)  Potts  V.  CurtiSy  1  Younge,  643. 
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1840.       dinarily  bad  one;  which  is  h'kely  to  last  beyond  the 

Earl  OF      usual  time,  or  the  contrary.     How  then  can   it  be 

Aldborol'gu  riglit  to  establish  a  rule  not  applicable  to  the  par- 

Tryb.  ticular  case,  but  applying  to  a  mass  of  cases  col- 
lected together,  and  to  make  that  rule  govern  an 
individual  case,  to  which  it  may  not  at  all  apply  ? 

JMy  Lords,  I  will  not  go  further  into  my  reasons  for 
not  adhering  to  that  supposed  rule.  The  matter  hav- 
ing been  very  fully  and  very  ably  discussed  by  Sir 
William  Alexander  and  by  Lord  Lyndhurst^  it  appears 
unnecessary  further  to  discuss  it  here,  than  to  say  that 
I  entirely  concur  in  the  reasons  of  those  two  very 
learned  Judges,  and  I  do  not  tliink  that  the  rule  sup- 
posed to  be  extracted  from  Gowland  v.  J9e  Faria  is 
a  rule  which  ought  to  be  laid  down.  Then,  if  that 
be  so,  in  what  position  does  the  present  case  stand  ? 
Taking  the  report  as  establishing  the  fact, — ^the  cross 
bill  having  for  its  object  to  set  aside  these  transactions, 
and  it  being  established  as  a  fact  that  these  transac- 
tions are  fair  and  proper  transactions,  regard  being 
had  to  all  the  circumstances  of  the  case, — I  will  only 
observe  that  the  cases  of  Shelley  v.  Nash  (w),  and 
Baker  v.  Bentt  (o),  although  they  are  not  expressly 
to  the  same  point,  yet  they  establish  this  proposition, 
that  the  market  price  is  the  thing  to  be  looked  at ;  for 
if  the  market  price  is  not  the  thing  to  be  looked  at,  how 
is  it  established  that  a  sale  by  auction  is  within  the 
rule,  or  sale  by  auction  is  a  means  of  ascertaining  the 
market  price  ?  It  is  a  means  of  ascertaining  as  nearly 
as  it  can  be  ascertained,  that  the  sum  which  the  thing 
will  fetch  in  the  market  is  the  sum  which  the  thing 
is  worth ;  and  therefore  negatives  the  imputation  of 
fraud. 

This  case,  tlierefore,  stands  upon  the  fact  being 

(n)  3  Madd.  232.  (o)  1  Russ.  &  Myl.  224. 
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established  that  that  sum  which  was  given  was  the  1840. 
fair  market  price  :  now  taking  that  as  a  fact  which  is  Earlof 
established,  and  which,  therefore,  constitutes  a  propo-  Aldborough 
sition  fixed  between  the  parties,  that  the  party  buying  Tbyb. 
gave  the  fair  market  price  under  all  the  circumstances ; 
that  that  is  the  proposition  your  Lordships  have  to 
decide,  and  which  the  Court  of  Chancery  in  Ireland 
had  to  decide,  it  is  impossible  that  the  case  on  the 
part  of  the  Appellant  can  be  maintained  for  a  moment, 
unless  the  doctrine  be  established  which  is  supposed 
to  be  extracted  from  Gowland  v.  JDe  Faria.  This 
transaction  now  cannot  be  any  further  questioned. 
It  appears  to  me  to  be  established  that  the  fair  market 
price  was  given  for  these  bonds  and  other  securities, 
regard  being  had  to  all  the  circumstances  of  the  case, 
to  all  the  facts  which  are  referred  to  in  the  pleadings, 
all  of  which  were  material  in  order  to  fix  the  price 
that  was  fair  and  proper  for  Mr.  Ollney  to  give  to 
Lord  Aldborough  under  the  circumstances.  I  appre- 
hend, therefore,  that  as  soon  as  it  is  established  that 
the  doctrine  supposed  to  be  extracted  from  Gowland 
V.  De  Faria  is  not  the  doctrine  of  a  Court  of  Equity, 
and  as  soon  as  it  appears  that  the  parties  are  pre- 
cluded from  disputing  the  finding  of  the  Master,  the 
question  is  in  substance  disposed  of  as  far  as  relates  to 
these  two  sums  of  6,000/.  and  10,000/. 

One  other  part  of  the  case  only  remains,  and  that 
is  a  point  upon  which  I  was  desirous  of  examining  the 
pleadings,  which  imfortunately  upon  that,  which  is 
the  only  part  of  the  case  involving  any  difficulty,  are 
not  printed  in  the  papers.  There  was  an  annuity 
given,  and  a  deed,  not  of  the  same  date,  but  alleged  to 
have  been  part  of  the  same  transaction,  dated  on  the 
day  after  the  grant  of  one  of  these  securities.  It  is  an 
annuity  given  to  Mr.  Robinson;  and  at  a  subsequent 
period,  Mr.   Ollney j  the  grantee  of  the  other  secu- 


462  CASES  IN  THE  HOUSE  OF  LORDS. 

1 840.       rities,  is  alleged  to  have  purchased  from  Mr.  Robinson 
^^^[^      this  annuity  for  760  /.     The  case  made  by  the  cross 
Aldborough    bill  is  that  it  was  a  mere  fiction,  in  order  to  give  an 
Tete,       appearance  of  validity  to  the  transaction  which  did 
not  in  fact  belong  to  it ;  that  Mr.  Robinson  was  only  a 
trustee  or  agent  for  Mr.  Ollney  ;  that  it  was  intended 
as  an  additional  benefit  to  Mr.  Ollney.    The  cross 
bill  stated  in  substance,  that  Mr.  Robinson  was  the 
agent  and  attorney  for  Mr.  Ollney,  not  for  Lord  Ald- 
borough, and  that  his  name  was  used  for  the  purpose 
of  securing  this  benefit  to  Mr.  Ollney,  and  that  the 
750/.  either  was  not  paid  at  all,  or  was  only  colour* 
ably  paid.     That  case  has  entirely  failed ;  it  is  esta« 
blished  that  Mr.  Robinson  was  the  agent  for  Lord 
Aldborough;  and  it  is  established  that  the  annuity 
was  granted  for  Mr.  Robinson's  benefit  in  the  first 
instance,  and  that  Mr.  Ollney  afterwards  paid  760/.  to 
Mr.  Robinson.     Now  the  cross  bill  does  not  impeach 
the  transaction  as  a  transaction  in  which  an  attorney 
has  secured,  improperly,  a  benefit  to  himself  from  his 
client ;  it  does  not  attack  it  upon  that  ground  at  all. 
The  grounds  upon  which  it  is  impeached,  and  upon 
which  it  is  sought  to  take  the  benefit  of  that  purchase 
from  Mr.  Ollney,  have  entirely  failed.    I  may  assume 
that  this  is  not  affected  at  all  with  fraud,  but  that  it 
was  a  voluntary  annuity,  because  that  is  admitted  by 
the  other  party  ;  that  is  to  say,  voluntary  so  far  that 
there  was  no  money  consideration  paid  for  it.     Whe- 
ther it  was  earned  by  any  services  we  do  not  know, 
but  we  know  that  it  was  not  the  subject  of  a  money 
consideration,  nor  of  purchase,  between  Mr.  Robinson 
and  Lord  Aldborough.      That  was  a  transaction  in 
1828.     Five  years  afterwards,  in  1833  (nothing  in  the 
meantime  being  done  for  the  pufpose  of  questioning 
the  security,  it  being  a  security  under  the  hand  of 
Lord  Aldborough),  Mr.  Ollney  purchased  it,  and  paid 
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760/.  for  it;  and  the  decree  does  confer  this  benefit       1840. 
upon  Lord  Aldboroughf  that  it  sets  aside  the  trans-     e^blop 
action,  but  it  requires  him  to  pay  the  760  Z.  which  Aldborouoh 
had  been  paid  by  Mr.  Ollnejfy  with  interest ;  and  as       Trye. 
against  him,  the  decree  is  to  operate  by  setting  aside 
the  annuity  which  he  had  purchased. 

Now  when  we  consider  that  the  cross  bill  does  not 
attack  the  annuity  upon  any  other  ground  than  want 
of  consideration 9  except  that  imputed  combination 
between  Mr.  Robinson  and  Mr.  Ollney  which  is  not 
established  in  fact,  but  which  is  disproved,  I  think 
that  Lord  Aldhorough  has  got  as  much  benefit  from 
the  Court  of  Equity  in  Ireland  as  he  could  reason- 
ably expect,  because  he  has  the  benefit  of  that  trans- 
action being  set  aside.  He  has  not  got  the  benefit  of 
that  transaction  being  set  aside  without  repaying  the 
money  actually  paid  by  Mr.  Ollney  for  the  purchase; 
and  I  apprehend  that  even  if  the  bill  had  impeached 
the  transaction  in  a  difierent  and  more  correct  mode 
than  this,  he  never  could  have  had  ground  upon  the 
facts,  as  they  stand  liere,  to  have  got  any  decree  to  set 
aside  that  tratisaction  without  repaying  the  party  what 
had  been  actually  paid.  If  a  man  puts  into  the 
hands  of  another  the  means  of  obtaining  money  from 
a  third  person,  he  never  can  be  able  to  get  a  decree 
to  get  rid  of  that  transaction,  arising  out  of  the 
security  which  he  has  entrusted  to  another,  and  of 
which  he,  the  party  complaining,  was  the  author, 
without  first  repaying  the  money  thus  obtained. 

That  has  been  established  in  the  case  of  voluntary 
deeds.  In  the  case  of  George  v.  Milhanke  (p),  Lord 
Eldon  established  this,  that  even  as  against  creditors, 
where  the  party  had  been  the  author  of  a  voluntary 
deed,  and  that  voluntary  deed  had  been  used  by  the 

(p)  9  Ves.  190. 
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1840.       holder  of  it  for  the  purpose  of  either  raising  money 

Earl  op      upon  it,  or  for  sale,  that  even  a  creditor  in  the  case  of 

Aldborouoh  bankruptcy  could  not  get  it  back  without  repaying 

Trye.  the  money  that  had  been  paid  for  it :  but  here  the 
application  is  made  by  the  author  of  this,  which  is  a 
voluntary  deed  altogether,  to  deprive  the  party  of  the 
benefit  he  is  to  derive  under  it.  Now  a  voluntary  deed 
is  not  impeachable  upon  those  grounds  upon  which  we 
know  that  many  transactions  between  man  and  man 
are  set  aside.  Here  the  author  of  a  voluntary  se- 
curity comes  into  a  Court  of  Equity,  and  asks  the 
Court  to  set  aside  the  transaction  against  the  party 
who  has  purchased  the  benefit  conferred  by  it,  with- 
out paying  him  that  which  he  has  paid  himself.  I 
think  that  the  equity  which  the  Court  of  Chancery 
in  Ireland  has  administered  in  that  respect  is  per- 
fectly corrrect,  and  that  the  way  in  which  the  Appel- 
lant has  put  his  case  is  not  sustainable  against  the 
decree,  against  which  he  has  come  to  your  Lordships' 
bar  to  complain. 

Under  all  these  circumstances,  it  appears  to  me 
that  the  Court  of  Chancery  was  quite  justified  in  the 
decrees  which  it  has  made,  and  that  the  Appellant 
has  failed  in  making  out  his  case  to  your  Lordships. 
I  should  propose  therefore  to  your  Lordships  to  affirm 
the  decrees  below,  with  costs. 

Lord  Brougham : — I  entirely  agree  with  the  view 
which  my  noble  and  learned  friend  has  taken  in  both 
parts  of  this  case  ;  the  latter  part  being  the  only  part 
about  which  any  doubt  could  exist.  I  also  agree  with 
him  that  Lord  Aldborough  has  had  quite  as  much 
benefit  as  he  could  have  expected  in  the  Court  below. 
With  respect  to  what  has  been  said  of  the  case  of 
Gowland  v.  De  Faria^  and  the  doctrine  supposed  to 
be  laid  down  in  that  case,  two  questions  might  arise : 
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the  first  is,  whether  the  doctrine  really  exists  in  that  i840. 
case,  which  has  been  supposed  there  to  exist.  Upon  ^^^ 
that  point  I  have  some  doubt ;  but  if  that  doctrine  is  Aldborolch 
justly  imputed  to  the  case  of  Gowland  v.  De  Fariaj  Teye. 
I  entirely  agree  with  my  noble  and  learned  friend  in 
the  view  which  he  takes,  and  which  was  taken  by 
Lord  Lyndhurst  in  the  case  of  Potts  v.  Curtisj  that 
that  doctrine,  if  it  exists  at  all  in  that  case,  is  now  to 
be  considered  as  overruled.  It  certainly  never  could 
have  been  the  intention  of  the  rule,  with  respect  to 
expectant  heirs  dealing  with  a  purchaser,  that  they 
should  not  have  the  power  of  dealing  at  all  with  their 
reversion.  The  rule  laid  down  by  the  Courts  has  cer- 
tainly made  that  dealing  very  difficult;  it  has  dis- 
couraged that  dealing,  for  the  purpose  of  protecting 
an  expectant  heir ;  it  has  made  that  discouragement 
very  great  indeed ;  but  unless  it  is  intended  to  say 
that  the  practical  object  of  the  rule  was  what  un- 
doubtedly in  eflfect  it  would  be,  were  the  doctrine 
supposed  to  exist  in  Gowland  v.  De  Faria  still  main- 
tained, unless  it  is  meant  to  say  that  they  shall  prac- 
tically never  dispose  of  their  reversion  at  all,  it  appears 
to  me  clearly  impossible  to  maintain  that  supposed 
doctrine.  I  think  in  many  cases  such  a  rule  would  be 
anything  rather  than  a  protection  to  an  expectant  heir. 
Upon  the  whole,  therefore,  I  entirely  agree  with  the 
view  taken  by  my  noble  and  learned  friend.  The 
matter  never,  indeed,  admitted  of  any  considerable 
doubt ;  it  was  only  with  respect  to  the  point  1  first 
mentioned,  and  which  was  last  dealt  with  by  my 
noble  and  learned  friend,  that  the  case  stood  over  for 
consideration. 

The  appeal  was  dismissed,  and  the  decrees  com- 
plained of  were  affirmed,  with  costs. 
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1837  : 

Feb.  21,22. 

27. 

1840: 
July  2. 


Discovery, 
Fleading, 

Parties. 
Demurrer, 

Foreign 
Sovereign, 


Her   Most  Faithful    Majesty,    Donna^ 

Maria,  the  Second,  Queen  of  Por-  ^Appellant. 
TUGAL  and  The  Algarves     -     -    -J 


Sir  Richard  Carr  Glyn,  Bart., 
Thomas  Hallifax,  Richard*  Plum- 
tree  Glyn,  Charles  Mills,  and 
George  Carr  Glyn  -     -     -     -     - 


JRespondents. 


A  Bill  of  discorery  in  aid  of  a  defence  to  an  action  cannot  be  sus- 
tained against  a  person  who  is  not  a  party  to  the  record  at  law, 
although  charged  in  the  bill  to  be  solely  interested  in  the  subject 
of  the  action. 

Bills  filed  by  or  against  underwriters,  as  they  pray  some  relief,  do  not 
form  an  exception  to  the  rule :  but  if  to  a  bill  of  discovery  in  aid  of 
a  defence  to  an  action  brought  on  a  policy  of  insurance  by  the  agent 
alone  his  principal  is  made  a  defendant,  the  latter  may  demur, 
although  he  is  exclusively  interested  in  the  subject  of  the  action. 

Bills  of  discovery  are  permitted  for  the  purpose  of  obtaining  from 
the  adversary  at  law  a  discovery  of  matters,  which,  being  admitted 
by  him,  may  aid  the  defence  to  the  action,  but  not  for  the  purpose 
of  obtaining  evidence ;  accordingly  a  bill  of  discovery  does  not  lie 
against  a  person  who  may  be  a  witness  for  the  defendant  in  the 
action. 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King  oi Portugalj  for  the 
use  of  his  government,  consisted  partly  of  bills  of  exchange,  in 
two  parts,  drawn  upon  bankers  in  London,  who  accepted  the  first 
parts  in  the  course  of  their  business  for  a  customer.  The  second 
parts,  having  been  remitted  to  the  treasury  of  Portugal^  indorsed 
to  the  treasurer  of  the  royal  treasury  there,  on  account  of  the 
loan,  came,  after  the  dethronement  of  Don  Miguel,  into  the  pos- 
session of  Queen  Donna  Maria,  and  were  by  her  orders  indorsed 
by  the  treasurer  to  Soares  in  London,  with  instructions  to  recover 
the  amount.  An  action  having  been  brought  by  Soares  on  the 
bills,  against  the  acceptors,  they  filed  a  bill  of  discovery,  in  aid  of 
their  defence,  against  him  and  the  Queen  of  Portugal,  charging 
that  she  was  interested  in  the  bills  of  exchangee. — Held  by  the 
Lords  (reversing  an  order  of  the  Court  of  Exchequer),  that,  M 
the  Queen  of  Portugal  was  not  a  party  to  the  record  at  law,  she 
was  not  a  proper  party  to  the  bill  of  discovery. 


1  HIS  was  an  appeal  against  an  order  of  the  Court 
of  Exchequer,  overruling  the  Appellant's  demurrer  to 
a  bill  of  discovery  filed  against  her  and  ManoelJoaquim 
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Soaresj  by  the  Respondents,  in  aid  of  their  defence  to  i837. 
an  action  brought  against  them  by  Soares  to  recover  q^"^^^ 
the  proceeds  of  certain  bills  of  exchange.  op  Portugal 

The  bill,  which  was  filed  in  1836,  stated,  among  glyh. 
other  things,  that  the  Respondents  carried  on,  in  co- 
partnership together,  the  business  of  bankers  in  Lon- 
don in  the  year  1833,  and  ever  since  :  That  from  the 
year  1829,  and  throughout  the  first  six  months  of 
1833,  Don  Miguel  was  de  facto  King  of  PorttLgal, 
and  exercised  by  himself  and  his  agents  all  the  func- 
tions of  government  in  that  country :  That  in  the 
early  part  of  1833,  Don  Migusl  and  his  government 
had  occasion  to  raise  a  loan  for  the  exigencies  of  the 
same  government,  and  Messrs.  Outrequin  &  Jauge^ 
bankers  in  Paris^  entered  into  an  agreement  with  him 
and  his  government  for  raising  such  loan  in  Paris, 
and  for  remitting  the  same  to  the  treasurer  of  the 
royal  treasury  in  Portugal,  appointed  by  and  acting 
under  the  authority  of  Don  Miguel  and  his  govern- 
ment, to  be  applied  by  such  treasurer  for  their  use 
and  service :  That  Outrequin  kJauge,  between  the  1st 
of  March  and  the  30th  of  June  1833,  subscribed  and 
advanced,  and  procured  to  be  subscribed  and  advanced 
by  various  other  parties  in  Paris  and  elsewhere,  con- 
siderable sums  of  money  by  bills  of  exchange  or 
otherwise,  for  the  use  or  on  account  of  Don  Miguel 
and  his  government,  upon  the  security  of  certain 
scrip  or  bonds  issued  by  Don  Miguel  and  his  govern- 
ment; and  that  they  remitted  a  great  part  of  the 
amount  so  raised  and  subscribed  to  the  said  treasurer 
so  appointed  as  aforesaid,  in  bills  of  exchange,  among 
which  were  six  bills  accepted  by  these  Respondents: 
That  from  March  to  July  1833,  Don  Pedro,  Duke  of 
Braganza,  was  engaged  in  an  attempt,  by  means  of 
foreign  auxiliaries,  to  expel  Don  Miguel  from  the 
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1837.  throne  of  Portugal^  and  to  establish  in  his  stead 
Queen  Donna  Maria  da  Gloriaj  the  Appellant ;  and  that 
OF  PoKTuoAL  the  object  of  the  said  loan  was  to  furnish  Don  Miguel 
Glyn.  with  the  means  of  resisting  such  invasion,  and  of 
maintaining  his  government:  That  the  bills  so 
remitted  on  account  of  the  said  loan  were  remitted  to 
Joaquim  Fernandez  Conto,  and  received  by  him  as  the 
treasurer  of  the  royal  treasury  oi  Portugal^  appointed 
by  Don  Miguel :  That  Baron  D'Est^  of  Paris j  drew 
upon  the  Respondents  the  six  several  bills  before  men- 
tioned, for  the  sums  of  650/.,  450/.,  550/.,  750/., 
450/.,  and  550/.  respectively,  all  dated  in  June  1833, 
and  payable  90  days  after  their  respective  dates,  to 
the  order  of  Outrequin  &  Jauge :  That  Baron  lyjEst^ 
according  to  the  custom  of  merchants,  made  each  of 
the  said  bills  in  two  parts,  and  by  the  second  of  such 
parts  respectively  required  the  Respondents  to  pay 
the  amount  to  Outrequin  &  Jauge^  the  first  parts  not 
being  paid :  That  both  parts  of  the  said  bills  were 
delivered  by  Baron  D*Est  to  Outrequin  &  Jauge^ 
and  the  first  parts  were  remitted  by  them  to  their 
agents  in  London^  Messrs.  Gower,  Nephews,  &  Co., 
who  received  the  same  with  directions  to  present 
them  for  acceptance,  and  to  hold  them  when  accepted 
for  the  holders  or  indorsees  of  the  second  parts  :  That 
the  first  parts  of  such  bills  were  duly  presented  to 
and  accepted  by  the  Respondents,  who  were  not  sub- 
scribers to  thd'  said  loan,  but  accepted  the  said  biUs 
in  the  course  of  their  business  as  bankers,  on  the 
account  and  by  the  directions  of  one  Edward  Richr 
ardsony  who  kept  an  account  with  them  as  bankers, 
and  that  they  had  not  any  interest  in  the  said  bills 
save  as  such  acceptors  on  behalf  of  Richardson^  and 
that  in  filing  this  bill  of  discovery  these  Respondents 
acted  merely  as  they  were  advised  they  were  bound 


CASES  IN  THE  HOUSE  OF  LORDS.  4(39 

to  do  Bs  the  agents  and  by  the  directions  of  Richardson^        1 837. 
who,  as  the  party  beneficially  interested,  had  the  sole       queen 
management  of  the  action  at  law  in  aid  of  the  defence,   <>'  Fori  ucal 
to  which  the  discovery  was  sought,  and  of  this  suit.  Olxu. 

The  bill  further  stated  that  Outreguin  &  Jauge 
indorsed  each  of  the  second  parts  of  the  said  bills  as 
follows :  "  Pay  to  the  order  of  the  Treasurer-general 
of  the  Royal  Treasury  of  Portugal,  value  in  account  of 
the  negotiation  of  the  royal  loan  of  Portugal ;"  and 
the  bills  so  indorsed  were  transmitted  to  the  office  of 
the  royal  treasury  of  Portugal;  and  the  same  were 
received  by  the  said  /.  F.  ContOj  who  exercised  the 
functions  of  treasurer  under  the  authority  of  Don 
Afigtiel  and  his  government,  and  never  was  and  never 
acted  as  the  treasurer  of  the  royal  treasury  of  Portugal, 
except  under  such  authority,  and  had  no  power  to  dis- 
pose of  or  negotiate  any  of  the  said  bills,  except  under 
the  directions  of  Don  Miguel  or  his  government. 

The  bill  next  stated  that  Don  Miguel,  in  conse- 
quence of  the  misfortunes,  which  attended  his  armies 
and  fleet,  and  the  approach  of  a  hostile  army,  aban- 
doned Lisbon  on  the  night  of  the  23d  of  July  1833  ; 
and  Donna  Maria  da  Gloria  was  proclaimed  Queen  of 
Portugal,  under  the  title  of  "  Donna  Maria,  the 
Second  ;"  and  that  Don  Pedro  and  his  adherents, 
acting  on  her  behalf,  took  possession  of  Lisbon,  and 
assumed  and  exercised  the  functions  of  government ; 
but  that  such  government  was  entirely  distinct  from, 
and  founded  upon  the  destruction  of,  the  government 
of  Don  Miguel:  That  Don  Pedro  and  his  adherents 
took  possession,  on  behalf  of  the  Appellant,  of  the 
second  parts  of  the  said  six  bills  of  exchange,  among 
many  other  similar  bills  which  were  in  the  royal  trea- 
sury at  Lisbon,  and  caused  them  to  be  indorsed  and 
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I8S7.       transmitted  to  Manoel  Joaquim  Soares,  merchant  in 
QuEEw       London^  for  the  purpose  of  recovering   the  amount 
or  PoBTuoAL  thereof;  and  such  indorsements  purported  to  be  signed 
Gi.YN.       by  J.  F.  ContOj  and  were  dated  the  7th  of  August 
1833,  which  was  after  Conto  had  ceased  to  be  trea- 
surer of  the  royal  treasury  of  Portugal^  on  behalf  of 
Don  Miguel:    That  such  indorsements,  if  made  by 
ContOy  were  made  by  him  without  authority,  and  in 
fraud  and  violation  of  the  duties  which  devolved  upon 
him  as  the  agent  of  Don  Miguel^  entrusted  with  such 
securities  :  That  the  loan  so  raised,  and  the  bonds  or 
scrip  issued  by   Don  Miguel  and  his  government, 
were  not  recognised  by  the  Appellant  or  her  govern- 
ment ;  but,  on  the  contrary,  that  they  declared   the 
same  to  be  void  and  not  binding  on  the  kingdom  of 
Portugal;  and  that  neither  the  Appellant  nor  any 
person  on  her  behalf  had  given  or  agreed  to  give 
any  valuable    consideration  for  the  said  six  bills  of 
exchange :  That  the  possession  of  the  second  parts  of 
the  said  bills  was  obtained  by  the  Appellant  or  the 
persons  acting  on  her  behalf  by  fraud,  accident  or 
violence,  and  that  they  did  not,  nor  did  any  of  them, 
thereby  acquire  any  beneficial  interest  in  or  title  to 
the  said  bills :  That  as  soon  as  Outrequin  &  Jauge  dis- 
covered that  the  said  bills  of  exchange  had    fallen 
into  the  hands  of  the  Appellant  and  the  persons  act- 
ing on  her  behalf,  they  gave  instructions  to  Gower^ 
Nephews,  &  Co.,  not  to  deliver  up  the  first  parts  of 
them,  and  to  resist  all  claims  to  them  on  the  part  of 
the  Appellant  or  her  government,  or  any  person  claim- 
ing title  through  them,  and  none  of  these  bills  were 
presented  for  payment  when  they  respectively  arrived 
at  maturity. 

The  bill  then  stated  that,  besides  the  said  bills  of 
exchange,  another  bill,  in  two  parts,  dated  the  2d  of 
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June  1833,  and  payable  in  90  days  after  date,  was  1837. 
drawn  by  Baron  D'JEst  upon  the  Respondents,  the  "^  * 
first  part  of  which  was  remitted  to  Gower^  Nephews,  op  PoRrooAi 
&  Co.,  who  procured  the  same  to  be  accepted  by  the  Glyk. 
Respondents;  and  the  second  part  was,  like  the  former 
bills,  remitted  to  Lisbon^  where  it  was'  indorsed  by 
Canto  to  SoareSy  who  by  some  means  obtained  pos- 
session of  the  first  part,  and  presented  the  same  for 
payment  to  the  Respondents :  That  to  such  applica- 
tion the  Respondents  gave  t\^e  following  answer : 
"  This  bill,  being  by  the  indorsement  of  Messrs. 
Outrequin  &  Jauge  made  payable,  not  to  an  indivi- 
dual, but  to  a  public  ofiicer,  whose  name  does  not 
appear ;  and  circumstances  having  transpired,  which 
give  the  acceptors  reason  to  doubt  whether  the  per- 
son, who  has  taken  upon  himself  to  indorse  it^  is 
the  person  intended  by  Messrs.  Outrequin  &  Jauge ; 
the  acceptors,  though  ready  and  willing  to  pay  the 
amount,  require,  before  doing  so,  satisfactory  evi- 
dence of  the  right  of  Conto  to  indorse  this  bill  as  the 
treasurer-general  of  PortugaU  mentioned  in  Messrs. 
Outrequin  &  Jauge'%  indorsement : "  That  thereupon 
Scares  instituted  proceedings  in  the  Tribunal  of  Com- 
merce at  Paris  against  the  Baron  D'Est  and  Outre- 
quin  &  Jauge,  to  recover  the  amount  of  the  said  bills, 
and^that  tribunal  found  that  Soares  was  not  a  bond 
fide  holder  of  the  bills,  and  gave  judgment  against 
him  accordingly.  And  the  bill  further  stated  that, 
nevertheless,  on  the  19th  oi  June  1835,  the  Appellant 
and  her  agents  caused  an  action  to  be  commenced  in 
the  name  of  Soares  against  the  Respondents,  in  the 
Court  of  King's  Bench,  JVestminster,  to  recover  the 
amount  of  the  said  six  bills  of  exchange  :  That  Soares 
pretended  that  he  was  a  holder  of  the  said  bills  for 
valuable  consideration,    and  meant  to   insist  ia  his 
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1837.       said  action  on  his  right  to  recover  in  that  character; 

Queen       whereas  he  was  a  mere  agent  of  the  Appellant  or  her 
OF  PonxuoAL  government,  and  had  no  property  or  interest  in  the 

Glyn.  said  bills,  or  any  of  them ;  and  as  evidence  thereof,  the 
bill  stated  certain  proceedings  in  a  suit  instituted  in 
the  Court  of  Chanceiy  by  Soares  against  the  said 
Messrs.  Gower^  Nephews,  &  Co.  The  bill  proceeded  to 
make  a  number  of  charges  in  support  of  that  all^- 
tion,  and  that  the  Appellant  had  personal  knowledge 
of  many  of  the  circumstances  stated ;  and  it  prayed  for 
a  discovery  of  the  several  matters  charged  in  the  bill, 
in  aid  of  the  Respondents'  defence  to  the  action, 
and  for  commissions  to  examine  the  Respondents' 
witnesses  at  Lisbon^  Paris^  and  elsewhere ,  and  that 
in  the  meantime  the  Appellant  and  Soares,  and  their 
agents,  and  the  agents  of  each  of  them,  might  be 
restrained,  by  injunction,  from  continuing  or  com- 
mencing further  proceedings  at  law  against  the  Re- 
spondents. 

Soares  put  in  an  answer  to  the  bill,  admitting  that 
he,  personally,  had  no  property  in  the  said  bills  of  ex- 
change, and  did  not  give  any  consideration  for  them, 
but  that  he  had  been  directed  by  the  Appellant's 
government  to  receive  the  proceeds  of  them,  and 
remit  the  same  to  the  treasury  at  Lisbon ;  and  con- 
cluding by  submitting  that  the  Appellant  was  impro- 
perly joined  as  a  defendant  to  the  suit,  inasmuch  as 
she  was  not  a  party  to  the  action. 

The  Appellant  not  having  appeared  to  the  bill,  the 
Respondents  obtained  an  order  for  making  service  of 
subpoena  on  Soares,  and  his  attorney  in  the  action, 
good  service  on  her  (a).  An  appearance  was  then 
entered   for   her  Majesty,   and  a  demurrer  on  her 

(a)  1  Younge  &  C.  648. 
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behalf  was  put  in  to  the  bill,  on  two  grounds:  Ist,        1837. 
That  she  was  improperly  joined  as  a  defendant  to       queen 
the  bill  as  she  was  not  a  party  to  the  action  at  law  ;    o?  Portugal 
2dly,  That  such  of  the  matters  as  were  well  pleaded  in        Glyn. 
the  bill,  if  admitted  to  be  true,  would  not  constitute 
a  valid  defence  to  the  action  at  law. 

The  demurrer  was  argued  before  Lord  Abinger^ 
C  B.,  on  the  15th  of  December  1835,  and  was  over- 
ruled by  his  Lordship's  order,  dated  the  19th  of 
January  1836(6). 

The  appeal  was  against  that  order. 

Mr.  Pemberton  and  Mr.  Houpellj  for  the  Appellant : 
— According  to  the  principles  and  practice  of  C!ourts 
of  Equity,  bills  for  discovery,  in  aid  of,  or  in  defence 
to,  actions  at  law,  cannot  be  maintained  except  by  and 
against  the  parties  to  the  record  at  law.  That  is  the 
general  rule,  established  by  a  long  succession  of  deci- 
sions ;  from  Fenton  v.  Hughes  (c)  to  Irving  v.  Thomp- 
son (d).  In  the  case  of  Glj/n  v.  Soares  (e),  which  wad 
a  bill  of  discovery  filed  in  the  Court  of  Chancery  by 
the  present  Respondents  and  Mr.  Richardson  against 
the  Appellant  and  Soares^  the  Master  of  the  Rolls  held 
that  as  Richardson  was  not  a  party  to  the  action  for 
the  defence  to  which  the  discovery  was  sought,  he  was 
improperly  joined  as  co-plaintiff  in  the  bill,  and  was 
not  entitled  to  the  discovery,  although  he  was  the  party 
chiefly  interested.  This  is  the  converse  of  that  case ; 
and  there  the  Master  of  the  Rolls  said  (/),  "The  making 
the  Queen  of  Portugal  a  defendant  cannot  possibly  be 
correct  in  any  view  consistent  with  the  object  for  which 

{b)  1  Younge  &  C.  653.  (c)  3  Myl  &  K.  450. 

(c)  7  Ves.  287.  (/)  Id.  468. 

{d)  9  Sim  17. 
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1837.       the  bill  professes  to  be  filed;"  but  his  Honor  did  not 
Queen       think  it  necessary,  in  that  stage  of  the  case,  to  express 
OF  Portugal  any  Opinion  on  the  question  whether  the  Queen  of 
Glyk        Portugal  could  demur,  the  misjoinder  of  Richardson 
appearing  to  him  to  be  sufficient  to  sustain  the  de- 
murrer to  that  bill.     The  Lord  Chief  Baron,  however, 
in  the  judgment,  which  is  the  subject  of  this  appeal^ 
holds  that  her  Majesty  cannot  demur ;  and  his  Lord- 
ship, after  referring  to  a  great  number  of  cases,  seems 
to  infer  from  them,  that  where  an  action  is  brought 
by  agents,  the  principal  may,  and  has  a  right  to  be 
made  a  party  to  a  bill  of  discovery.     His  Lordship 
was  properly  very  cautious  in  laying  down  a  general 
rule,  for  which  there  certainly  is  neither  principle  nor 
authority.     He  states  the  main  points  of  the  case  of 
Few  V.  Guppy  (^),  in  which  the  defendant  to  an  action 
at  law  filed  a  bill  of  discovery  against  the  plaintiff 
at  law,  who,  in  his  answer,  referred  to  certain  docu- 
ments.    A  motion  made  for  the  production  of  those 
documents  was  refused  by  the  Vice-Chancellor,  on  the 
ground  that  the  defendant,  being  a  trustee  of  the  docu- 
ments for  the  benefit  of  persons  who  were  not  parties 
to  the  suit,  ought  not  to  be  compelled  to  produce  them 
in   their   absence.     Lord   Chancellor  Lyndhurst,    on 
appeal,  ordered  production ;  declaring,  at  the  same 
time,  that  the  castui  que  trusts  could  not  be  made 
parties  to  the  bill  of  discovery,  as  they  were  not  par- 
ties to  the  action.     It  was  somewhat  surprising  that 
Lord  Abinger  did  not  pay  more  attention  to  that  decla- 
ration of  Lord  Lyndhursty  or  to  the  declarations  of  the 
Master  of  the  Rolls   to  the  same  effect  in  Glyn  v. 
Scares.    It  appears  from  the  general  practice  of  Courts 

(g)  1  Younge  &  C.  670;    Hare  on  Discov.  124. 
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of  Equity,  and  from  the  dicta  of  eminent  Judges,  that  in  1 837. 
no  ease  can  a  bill  of  discovery  be  maintained  against  qJJ^ 
a  party  whose  name  is  not  on  the  record  of  the  action  of  Portugal 
at  law.  The  practice  which  has  prevailed,  in  under-  glyw. 
writing  cases,  of  making  the  assured  parties  defendants 
to  a  bill,  when  the  action  is  brought  in  the  name  of 
the  broker,  supposing  such  practice  to  have  been  ori- 
ginally well  founded,  depends  upon  the  peculiarities 
of  those  particular  actions,  and  is  not  to  be  relied 
upon  as  furnishing  general  rules.  When  or  how  that 
practice  originated,  it  is  impossible  to  ascertain ;  it  is 
certainly  opposed  to  general  principles,  and  there  is 
no  case  to  be  found  in  which  the  point  was  discussed. 
— [Lord  Lyndhurst :  It  would  be  curious  to  inquire 
into  that  practice.] — It  might  have  arisen  from  the 
desire  of  the  Courts  of  Equity  to  prevent  multiplicity 
of  suits,  as  bills  of  discovery  have  for  their  object  to 
restrain  actions  at  law,  which  the  broker  and  the 
assured  might  respectively  maintain ;  and  the  latter 
could  not  be  restrained  unless  made  a  defendant  to 
the  bill  of  discovery,  although  he  might  not  be  a  party 
to  the  broker's  action,  his  name  only  being,  by  the  Act 
19  Geo.  2,  c.  27,  required  to  be  on  the  record.  The 
exception  from  the  general  practice,  however,  is  con- 
fined to  underwriting  cases,  and  ought  not  to  be  ex- 
tended. Bills  of  discovery  generally  stand  on  pecu- 
liar grounds,  and  have  this  further  distinction  from 
bills  for  relief,  that  a  person  who  may  be  a  witness 
cannot  be  joined  in  a  bill  of  discovery,  though  he  may 
in  a  bill  for  relief;  Fenton  v.  Hughes  (Ji)y  Hummer  v. 
The  Corporation  of  Chippenham  (i).  If  the  Queen  of 
Portugal  were  in  this  country,  the  Respondents  might 

(K)  7  Vc8.  287.  C»;  14  Ves.  2^2. 
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1840.  certainly  put  her  into  the  witness-box  as  a  witness  in 
Queen  *be  action  against  them. 
OF  Portugal  The  cases  of  Balch  V.  Wostall  (A),  Wych  V.  Meal  (J), 
Glym.  Moodalay  v.  Morton  (wi),  and  Angerstein  v.  Went- 
worth  (w),  cited  by  Lord  Abingcr  in  his  judgment,  do 
not  support  it ;  while  all  the  other  cases  referred  to  are 
directly  opposed  to  it.  The  case  of  The  Bishop  of 
London  v.  Fytche  (o),  was  supposed  to  be  an  exception 
to  the  general  rule,  but  it  has  been  found,  on  investiga- 
tion of  that  case  in  the  Registrar's  book,  that  the  clerk 
was  not  a  defendant  to  the  bill.  That  case,  therefore, 
as  well  as  the  observations  of  Lord  Eldon  in  Fenton 
v.  Hughes^  of  Lord  Lyndhurst  in  Guppy  v.  Few,  and 
of  the  late  Lord  Chancellor,  when  he  was  Master  of 
the  Rolls,  in  Glyn  v.  SoareSy  are  all  opposed  to  the 
Lord  Chief  Baron's  decision  in  this  case. 

On  the  supposition  that  the  demurrer  will  be  sus- 
tained on  the  first  ground,  it  is  unnecessary  to  urge 
the  second,  as  to  the  materiality  of  the  discovery 
sought  by  the  bill.  It  is  not  denied  by  the  bill  that 
the  Respendents  received  the  value  of  the  bills  of 
exchange  accepted  by  them,  but  they  say  the  money 
so  received  was  for  the  use  of  Don  MigueVs  govern- 
ment ;  and  the  bill  contains  numerous  allegations  on 
that  head.  But  it  is  not  material  to  the  question  here 
to  inquire  into  the  rights  of  Don  Miguel  or  Donna 
Maria  to  the  throne  of  Portugal ;  the  maxim  being, 
that  the  recognised  government  for  the  time  being 
is  the  lawful  government.  In  Glyn  v.  Soares  (p),  the 
Master  of  the  Rolls  truly  observes,  "that  all  the  state- 
ments in  the  bill  about  the  contest  for  the  throne  and 

(k)  1  P.  Wma.  445.  (»)  1  Fowl.  227. 

(/)  3  P.  Wms.  310.  (o)  1  Bro.  C.  C.  96. 

(w)  1  Bro.  C.  C.  496.  (p)  3  Myl.  &  K.  468-9. 


CAStS  IN  THE  HOUSE  OF  LORDS.  477 

crown  of  Portugal  must  be,  in  any  view  of  the  case,        1837. 
wholly  immaterial.    The  Courts  of  this  country  know       queek 
nothing  of  the  contests  of  foreign  powers,  as  to  who  is   of  Portugal 
or  who  is  not  to  be  sovereign  of  a  foreign  state.     The       GLYNi 
Courts  only  know  those  who  are  from  time  to  time 
recognised  by   this   country   as    sovereigns.      There 
has  been  no  recognition  in  this  country,  nor  is  it  so 
stated  in  this  bill,  of  the  individual  Don  Miguel  as 
sovereign  of  Portugal  \  (He  was  acknowledged  as  re- 
gent during  the  Queen's  minority) ;  and  yet  the  whole 
equity  attempted  to  be  raised  in  the  bill  is  as  to  whe- 
ther Don  Miguel  is  or  is  not  to  be  considered  the 
sovereign  of  Portugal.     All  the  statements  on  the 
face  of  this  bill  are  utterlv  immaterial  with  reference 
to  the  only  matter  at  issue  in  the  action.     It  is  a  case, 
therefore,  in  which  we  cannot  but  suspect  that  some 
irregular  and  collateral  advantage  was   expected  to 
be  derived  from  making  the  Queen  of  Portugal  a 
party  to  this  record." 

The  next  ground  of  demurrer  is,  that  a  foreign  sove- 
reign, who  does  not  voluntarily  submit  to  the  jurisdic- 
tion of  our  Courts,  cannot  be  brought  before  them  by 
any  yet  known  form  of  process.  According  to  that 
principle,  the  Queen  of  Portugal^  a  sovereign  power, 
not  being  a  party  suing  in  the  action  at  law,  has  not  sub- 
mitted to  the  jurisdiction  of  the  Court  of  Exchequer,  and 
cannot  be  made  amenable  to  the  process  of  that  Court. 
The  bill  does  not  show  that  she  has  any  legal  title  to 
a  beneficial  interest  in  the  bills  of  exchange — the  sub- 
ject of  the  action— or  in  the  proceeds  of  them.  The 
bill  alleges  that  she  has  an  interest,  but  the  facts 
stated  do  not  support  that  allegation.  Neither  does 
it  appear  by  the  bill  that  Soares  is  her  agent.  The 
joinder  of  both  as  parties  in  this  suit  is  forbidden  by  all 
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1837.       the  principles  of  pleading.     As  far  as  the  facts  relative 
Queen       to  the  indorsement  of  the  bills  of  exchange  to  Soare^^^^^ 
OF  Portugal  ^re  well  pleaded,  they  show  that  Soares  is  the  legal^^^/ 
Gltn.       indorsee  of  the  true  owner ;  and  as  such,  as  agains^.^^^ 

the  acceptors,  is  solely  entitled  to  recover  the  valu^    ^^ 

of  them. 


Mr.  Knight  and  Mr.  J.  Russell^  for  the  Respoi 
dents  : — It  must  be  admitted  on  all  sides  that  this  r       is 
a  most  dishonest  defence  set  up  by  her  Most  Faithft^v^ul 
Majesty,  who  has  not  a  shadow  of  right  to  the  prc^  *:ro- 
ceeds  of  these  bills.     They  were  never  indorsed  •"      to 
her,  and  if  they  were  indorsed  to  the  other  defendan'  -^:mt, 
it  was  by  compulsion  and  duress.     Is  it  not  the^^^Q 
essential   to  the  Respondents'  defence  to  the  actio:  •^ci'on 
brought  on  these  bills,  that  there  should  be  a  completed  ^^ 
discovery  of  the  matters  and  documents  stated  in  th  M^9^^ 
bill,  and  of  which  it  prays  discovery  ?  It  is  idle  to  sa^-^J 
that  the  Queen  of  Portugal's  answer  to  these  inquirie.  ^^  ^ 
would  not  be  material  to  the  defence  of  her  agent'^^  ^* 
action.     There  are  cases  from  a  remote  period,  show- 
ing that  where  a  party  brings  an  action  in  his  o^ 
name,  but  in  reality  for  another  person,  the  answer, 
the  admissions  and  declarations  of  the  latter,  are  evi- 
dence for  the  defendant  to  the  action ;  Hanson  v.  Par- 
ker (q)y  Bauerman  v.  Radenius  (r),  The  King  v.  The 
Inhabitants  of  Hardwick  (s),  Bell  v.  Ansley  (Jt\  The 
King  v.  The  Inhabitants  of  Whitley  Lower  (w),  Smith 
V.  Lyon  (r),  and  Dowden  v.  Fowle  (m?).     If,  then,  as 
appears  from  those  cases,  and  others  cited  in  Phillips* s 
book  on  Evidence  (a:*),  in  illustration  of  the  rule  that 

{q)  1  Wilg.  257.  (tt)  1  M.  &  S.  636. 

(r)  7  T.  Rep.  G63.  (t;)  3  Campb.  465. 

Is)  1 1  East,  573.  (m;)  4  Campb.  38. 

(0  16  East,  143.  (x)  Vol.  i.  p.  90.  (7ih  ^.) 


CASES  IN  THE  HOUSE  OF  LORDS.  479 

"  admissions  are  evidence  in  favour  of  the  other  side,        i837. 
whether  made  by  the  real  party  on  the  record,  or       q^^^J 
by  the  party  who  is   really   interested  in   the  suit,   of  Portugal 
though  not  named  on  the  record,"  any  answer  of  the       OlVk. 
Appellant  would  be  admissible  for  the  Respondents 
in  their  defence  to  the  action,  where  is  the  rule  or 
authority  preventing   them  from    filing   a  bill   for 
the   purpose  of  obtaining  her  answer  ?      The  right 
to  institute  a   suit  in  our  Courts  against  a  foreign 
sovereign  has  never  been  questioned ;  King  of  Spain 
V.    Hullett  {a).      There    is   no    more   privilege   for 
a  foreign  sovereign   than   for    his    subjects.      Any 
foreigner  may  be  made  a  party  to   a  suit  here,  if 
he  has  an  interest  in  the  subject  of  it.     It  is  another 
question  whether  process  can  be  enforced  against  a 
person  residing  out  of  the  jurisdiction.     If  Soares  had 
honestly  answered  that  he  had  no  interest  in  the  bills, 
there  would  be  an  end  of  this  suit.     Then  the  action 
should  be  brought,  if  brought  at  all,  in  the  name  of 
the  Appellant.     But  there  is  no  rule  or  case  against 
filing  a  bill  of  discovery  in  aid  of  a  defence  to  an 
action  against  a  person  who  is  not  a  party  to  the 
action.     Lord  Redesdale,  in  his  Treatise  on  Equity 
Pleadings,  enumerates  {z)  ten  different  ways  in  which 
the  interference  of  Courts  of  Equity  is  to  be  exer- 
cised :  "  2.  Where  the  Courts  of  ordinary  jurisdiction 
are  made  instruments  of  injustice.      3.  Where  the 
principles  of  law  by  which  the  ordinary  Courts  are 
guided  give  no  right,  but,  upon  the  principles  of  uni- 
versal justice,  the  interference  of  the  judicial  power  is 
necessary  to  prevent  a  wrong,  and  the  positive  law  is 
silent ;  and  it  may  be  collected  that  Courts  of  Equity, 
without  deciding  on  the  rights  of  parties,  administer 

(y)  1  Clark  &  F.  333.  (z)  P.  11 1.  (4th  ed.) 
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1837.       to  the  ends  of  justice  by  assuming  a  jurisdiction;**  ^  ^" 
Quee/     ^^^  further,  "  9.  That  Courts  of  Equity,  without  pro^z^o- 
op  Portugal  nouncing  any  judgment  which  may  affect  the  rights.:^  mis 
Glyn.       of  parties,  extend  their  jurisdiction  to  compel  a  dis-^^Aft- 
covery,  or  obtain  evidence  which  may  assist  the  deci  m  r^sA- 
sion  of  other  Courts."     And  again,  in  a  subsequen.fl:x:snt 
part  (a),  he  repeats  the  9th  object  of  the  Court's  inter 
ference  thus  :  "  To  administer  to  the  ends  of  justi 
without  pronouncing  any  judgment  which  may  affeci::>^BCt 
any  rights,  the  Courts  of  Equity  in  many  cases  compe'-^ci^el 
a  discovery  which  may  enable  other  Courts  to  decide  £:>  Jde 
on  the  subject."     The  present  case  is  within  the  8cop#«:5^«pe 
of  this  description  of  the  objects  of  Courts  of  Equity-V!l**y» 
whose  duty  it  would  be,  if  no  precedent  existed  fot^3?Tor 
this  bill,  to  make  one,  as  Lord  Talbot  did  in  the  cas»^s-<use 
of  Wych  V.  Meal  (6),  saying,    **  This   is  a  thing  o:«^    of 
consequence,  which  I  do  not  remember  to  have  beeirm^aen 
ever  judicially  determined ;  but  so  far  is  plain,  that^-^s  at 
the  plaintiff  is  entitled  to,  and  ought  to  have,  a  dis—  ^  ^s- 
covery  of  the  matters   charged  in  the  bill,'*     But  «J  "t 
there  are  precedents :  in  actions  in  policies  of  insur— '"^  ^^' 
ance,  a  bill  of  discovery  may  be  filed  against  the^-^A^ 
person  really  interested,  though  not  a  party  to  thee 
action ;  and  these  cases  are  not  exceptions  to  any  rule,^ 
for  it  is  the  duty  of  Courts  of  Equity  to  interfere  fo 
the  prevention  of  injustice  in  the  Courts  of  Law,  ac- 
cording to  the  particular  circumstances  of  each  case.     ^^^* 
Lord  JEldon's  reasoning  in  Fenton  v.  Hughes  (c)  shows   ^^^ 
that  there  was  no  general  rule ;  for  if  there  was,  he     ^^  ^ 
would  not  fail  to  notice  it,  and  so  dispose  of  the  case.      ^  ^' 
The  decision  in  that  case  is  not  questioned  here ;  it      ^^ 
lays  down  no  new  rule,  but  holds  to  the  established        * 
practice  that  Bate^  being  no  naore  than  a  witness,         '^ 

(fi)  P.  148.  (6)  3  P.  Wms.  311.  (c)  7  Ve8.288. 
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ought  not  to  be  made  a  defendant  to  the  bill.  No  i837. 
such  rule  of  pleading  as  is  now  alleged  was  mentioned  'T'^'^ 
in  the  cases  of  Cartwright  v.  Green  (d)  and  the  (Jar^  of  Portugal 
poration  of  London  v.  Levy  (e),  and  they  have  no  Glyn. 
bearing  on  this  case.  Clearly  neither  Lord  JEldon  nor 
Lord  Redesdale  was  aware  of  this  rule.  The  men- 
tion of  such  a  rule  is  no  where  found,  except  in  Mr. 
Hare\  statement  of  Lord  Lyndhursfs  observations  in 
Few  V.  Guppy  ;  and  the  expressions  there  ascribed  to 
his  Lordship,  if  they  were  used  by  him,  were  certainly 
not  called  for  by  the  case  before  him.  There  are 
many  cases  besides  those  of  underwriters,  in  which 
bills  of  discovery  may  be  filed  against  the  parties 
substantially  interested,  although  they  sue  and  are 
sued  by  some  public  officer ;  such  as  corporations, 
joint-stock  companies,  and  commissioners  of  roads 
or  other  public  works ;  and  in  a  recent  case,  such  a 
bill  was^  sustained  against  a  landlord,  in  a  suit  for 
tithes  against  his  tenents;  Day  v.  Drake  {f).  A 
similar  practice  prevails  in  ejectment  causes;  and 
in  bills  against  assigneess,  discovery  may  be  prayed 
against  the  bankrupt.  It  was  urged  that  the  Queen 
of  Portugal  may  be  examined  as  a  witness  in  the 
cause,  and  therefore  the  cases  referred  to  forbid  the 
making  her  a  defendant  to  a  bill  of  discovery.  But 
it  is  not  so  clear  that  even  if  she  were  in  this  country 
she  could  be  examined ;  being  a  party  interested,  she 
could  not  be  compelled  to  give  evidence  against  her- 
self; Fenn  v.  Granger  {g)^  The  King  v.  The  Inhabitants 
of  Wohurn  (A).  And  to  send  a  commission  to  exa- 
mine witnesses  in  Portugal  would  be  useless,  as  the 
Appellant  would  not  only  refuse  to  be  examined  her- 


8  Ves.  405.  {g)  3  Campb.  177. 

Id,  398.  {h)  10  East,  395. 

(/)  3  Sim.  64. 
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1837.  self^  bat  would  also  prevent  the  execution  of  th' 
Q^j^^  commission  altogether.  The  action  is  brought  by  h 
OF  PoRTDGAL  dgcut  hcfe ;  she  has  the  whole  interest  in  the  subject 
Gl7n.  she  has  such  important  documents  in  her  possession 
and  such  knowledge  of  the  matter,  as  that  disclosu 
by  her  would  make  a  complete  defence  to  the  action  ^ 
She  cannot  be  examined  here  or  abroad  against  hew 
interest ;  unless,  therefore,  effect  is  given  to  the  prayer: 
of  discovery  in  this  bill,  there  must  be  a  complete 
failure  of  justice.  The  case  of  the  Respondents  rest^ 
on  these  three  points :  1st,  That  without  a  complete 
discovery  of  the  matters  as  to  which  discoveiy  ancH 
commissions  to  examine  witnessess  are  prayed  b^* 
their  bill,  and  of  the  documents  mentioned  in  th 
bill,  the  questions  raised  in  the  action  against  thenu 
cannot  be  fairly  tried.  2dly,  That  they  cannot  have 
such  complete  discovery  and  such  production  of  docn* 
ments  as  they  are  entitled  to,  unless  the  Appellant 
be  made  a  defendant  to  their  suit ;  and,  3dly,  That 
according  to  the  principles  and  practice  of  our  Courts 
of  Equity,  they  are  entitled  to  make  her  a  defendant, 
and  to  have  from  her  all  the  discovery  which  the  bill 
prays. 

Mr.  Peviberton,  in  reply : — There  is  no  authority  for 
tlie  position  laid  down  on  behalf  of  the  Respondents, 
that  a  party  who  has  an  interest  in  the  subject-matter 
of  an  action,  may  be  made  a  defendant  to  a  bill  of 
discovery  in  aid  of  the  defence  to  the  action,  if  not  a 
party  to  the  record.  The  passages  referred  to  in  Lord 
JRedesdale's  work  do  not  sustain  that  position  j  neither 
do  the  cases  of  Cartwright  v.  Green,  and  Day  v,  Drake^ 
Except  insurance  cases,  there  is  no  instance  of  a  bill 
of  discovery  in  aid  of  a  defence  to  an  action,  against  a 
person  who  is  not  a  party  to  the  action.     If  the  rule 
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was  not  strictly  so,  there  would  be  innumerable  in-        1337. 
stances  of  such  bills.     The  decisions  and  observations     ^"^7'' 
of  the  Lord  Chancellor,  when  Master  of  the  Rolls,  in  of  Portdoal 
Glyn  V.  Soaresj  put  an  end  to  the  Respondents'  case       glth. 
on  this  appeal,  both  upon  the  practice  of  our  Courts 
of  Equity  and  upon  the  merits  of  the  case.     Messrs. 
G/yn,  or  their  principal  Mr.  Richardson^  received  the 
value  of  the  bills  of  exchange  to  which  they  have  no 
more  right  than  the  Queen  of  Portugal.     She  is  re- 
quired to  answer  the  various  allegations  in  their  bill 
as  to  transactions  which  occurred  in  her  childhood,  and 
of  which  she  cannot  have  any  knowledge.      It  was 
absurd  to  make  her  a  party  to  the  bill,  if  she  was  not 
made  a  party  for  the  sole  purpose  of  delay  ;  she  did 
not  appeal  from   the    order   for   making  service   of 
subpoena  on  Soares  good  service  on  her,  because  she 
had  not  appeared  to  the  bill,  and  could  not  have 
appealed. 

The  Lord  Chancellor : — As  this  case  raises  questions 
of  great  importance  as  to  the  practice  of  Courts  of 
Equity,  your  Lordships  will  agree  with  me  to  post- 
pone it  for  consideration. 

Lords  Wynford  and  Brougham  concurred. 


The  Lord  Chancellor  : — My  Lords,  this  case  comes  i840 : 
before  us  on  a  demurrer  to  a  bill  of  discovery,  filed  by  "*^  ^' 
the  Respondents,  who  were  the  acceptors  of  certain 
bills  of  exchange.  The  holders  of  those  bills  having 
brought  an  action  on  them,  a  bill  of  discovery  was 
filed,  which  undoubtedly  the  defendants  to  the  action 
had  a  right  to  file  against  those  who  were  pursuing 
them  at  law ;  but  in  addition  to  those  who  were  pur- 
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1840.  suing  them  at  law,  they  made  another  person,  the 
^^^J^  Queen  of  Portugal,  a  party  defendant  to  their  bill. 
OF  PoRTooAL  How  tlie  Quecu  of  Portugal  became  a  party  to  the 
Glym.  cause  in  the  Court  below,  and  what  immediate  pro- 
cess was  served  upon  her,  is  not  now  under  our 
consideration :  she  was,  by  virtue  of  certain  orders, 
which  have  not  been  the  subject  of  appeal,  made  a 
party  by  substituted  service;  and  it  became  necessary, 
therefore,  for  those  who  had  to  protect  the  interests  of 
that  foreign  potentate  to  take  such  proceedings  as 
became  necessary  in  consequence  of  the  orders  of  the 
Court  of  Exchequer.  The  Queen  of  Portugal  de- 
murred to  the  bill  of  discovery,  and  that  demurrer 
was  argued  before  the  Chief  Baron  of  the  Court  of 
Exchequer,  and  overruled.  From  the  order  over- 
ruling the  demurrer,  an  appeal  was  brought  to  this 
House.  Unfortunately  a  considerable  length  of  time 
has  elapsed  since  this  appeal  was  argued ;  but  I  only 
refer  to  that,  to  guard  against  any  supposition  that 
the  delay  has  arisen  from  any  doubt  being  enter- 
tained, at  least  by  me,  of  the  proper  judgment  to  be 
pronounced. 

The  plaintiffs  in  equity,  the  acceptors  of  the  bill  of 
exchange,  state  that  they  are  merely  acting  as  bankers; 
and  there  is  no  reason  to  suppose  that  they  have  any 
benefit  in  the  subject-matter.  But  looking  at  the 
case  as  it  affects  the  commercial  interests  of  the 
country,  one  cannot  fail  to  observe  that,  as  they  are 
acceptors  of  certain  bills  of  exchange,  of  which  the 
plaintiff  at  law  is  the  holder ;  if  that  which  has  been 
done  by  the  Court  of  Exchequer  iji  overruling  this 
demurrer,  is  to  be  considered  the  law  of  the  land, 
one  does  not  see  how  any  holder  of  bills  of  exchange 
can  ever  hereafter  compel  the  acceptor  to  pay: 
because,   if  the   acceptor  could   make   any    foreign 
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potentate  a  party  defendant  to  a  bill  of  discovery,  the        i840. 
plaintiff-at-law  will  not  be  at  liberty  to  proceed  until      ^q^^ 
that  foreign  potentate  puts  in  an  answer  to  that  bill,    op  Portugal 
It  is  plain  that  in  such  a  state  of  things  the  holder  of       Glyk. 
the  bills  of  exchange  will  encounter  difficulties  which 
it  is  not  very  advisable  to  permit. 

The  bill  states  that  the  party  suing   at  law,  the 
holder  of  the  bills  of  exchange,  is  the  mere  agent  for 
the  Queen  of  Portugal ;  and  upon  a  demurrer,  that 
statement,  of  course,  must  be  taken  as  an  allegation 
founded  in  truth.     The  bill  therefore  raises  the  ques- 
tion which  has  been  decided  in  the  Court  of  Exche- 
quer, and  the  proposition  there  laid  down  appears  to 
me  very  fairly  to  state  the  point  which  your  Lordships 
have  now  to  decide.     It  was  laid  down  by  the  Lord 
Chief  Baron  that,  in  his  opinion,  where  a  party  in- 
terested is  charged  in  a  bill  of  discovery  and  called 
upon  to  disclose,  he  is  bound  to  do  so,  and  that  a  Court 
of  Equity  will  compel  him  to  do  so,  although  he  is 
not  a  party  to  the  record   at    law:  those  are  the 
terms  in  which  the  proposition  is  laid  down.     Now  I 
have  the  misfortune  to  differ  from  the  proposition  so 
laid  down,  and  I  think  your  Lordships  will  be  of 
opinion,  on  reference  to  the  authorities,  that  the  rule 
of  Courts  of  Equity  is  precisely  the  reverse.     This 
decision  in  the  Court  of  Exchequer,  which  we  are 
now  considering,  has  given  rise  to  several  cases  in 
Chancery,  which  have  made  it  my  duty  to  consider 
the  subject;  and  although  it  is  one  as  to  which,  dur- 
ing an  experience  of  more  than  35  years  in  the  Court 
of  Chancery,  I  have  not  entertained  any  doubt,  or  ever 
heard  any  suggested,  I  have  thought  it  my  duty  to 
examine  all  the  cases  upon  the  subject;  and  I  propose, 
as  shortly  as  possible,  to  submit  to  your  Lordships 
the  result  of  that  examination. 

VOL.  VII.  K  K 
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1840.  The  question  is,  whether  a  bill  of  discovery  can  be 

QuEEw       supported  against  persons  interested  in  the  subject  of 
OP  Portugal  the  action  at  law,  but  not  parties  to  the  record  ?     Bills 
Glyn.       of  discovery  in  aid  of  the  defence  to  an  action  are  per- 
mitted for  the  purpose  of  obtaining  from  the  ants^onist 
at  law  the  discovery  of  matter,  which,  being  admitted 
by  him,  may  aid  the  defence ;  and  not  for  the  pur* 
pose.of  procuring  evidence.     It  is  now  nearly  40  years 
since  Lord  Eldon,  in  Fenton  v.  Hughes  {k\  allowed 
the  demurrer  of  the  defendant,  Bate^  to  a  bill  of  dis- 
covery, which  (according  to  the  statement  of  the  bill 
by  the  present  Vice-Chancellor  in  Irving  v.  Thamp' 
son  {I)  alleged  that  he,  Bate^  was  interested  in  the 
success  of  the  action,  and  was  to  be  entitled  to  all  or 
some  part  of  the  money  to  be  recovered  thereby,  and 
that  he  would  be  liable  to  pay  all  or  some  part  of  the 
costs,  in  case  HugheSj  the  plaintiff  in  the  action,  sbooU 
not  recover.     Lord  JEldon  observed  that  Bate  could 
not  be  a  witness  for  the  plaintiff  at  law,  on  account  of 
his  interest,  but  that  the  defendant  might  examine 
him,  and,   that    the   superior  advantages  of  disco* 
very  by  answer,  particularly  as  to  the  production 
of  papers,  was  not  sufficient  to  make  an  exception 
to  the  rule  that  a  bill  of  discovery  will  not  lie  against 
a  mere  witness. 

In  1803,  in  the  case  of  The  Mayor  of  London  v. 
Levy  (w),  and  in  1808,  in  Le  Testier  v.  The  MargramM 
o(Anspach{n),  Lord  JSldon  laid  down  the  rule  in  the 
same  way.  In  1 81 3,  Sir  Thomas  Plumer  acted  upon  this 
rule  in  Powell  v.  Yeatts  (as  stated  by  the  Vice-Chan- 
cellor in  Irving  v.  Thompson),  as  he  did  in  the  same 
year  in  Whitworth  v.  Davis  {o).     Lord  LyndharstM 

(k)  1  Ves.  287.  (n)  15  Ves.  164. 

(0  9  Sim.  23.  (o)  1  Ves.  &  B.  550. 

(m)  8  Ves.  403. 
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Tooth  V.  The  Dean  and  Chapter  of  Canterbury  (/?),        1 840. 
and  in  Few  v.  Guppy  (y),  on  appeals  from  the  Vice-       qu^rbh 
Chancellor,  recognised  and  acted  upon  the  case  of  ofFurtuoal 
Fenton  v.  Hughes.     In  1836,  in  the  case  of  Glyn  v.       GlVh. 
Soares  (r),  at  the  Rolls,  I  considered  the  rule  as  clearly 
settled;  and  in  1839,  the  Vice-Chancellor,  in  Irving 
V.  Thompson^  reviewed  all  the  cases  and  acted  upon  the 
rule  ;  and  in  the  present  year,  in  the  case  of  Kerr  v. 
Rew  (s),  I  thought  myself  bound  by  the  pendency 
of  this  case  to  look  into  all  the   authorities,  and  I 
found    no   ground  for  doubting  the  rule  as  I  had 
always  understood  it ;  and  therefore  I  allowed  a  de- 
murrer by  a  party  made  a  defendant  to  a  bill  of  dis- 
covery by  underwriters,  upon  an  allegation  that  an 
action  upon  a  policy  brought  in  the  name  of  another 
as  agent,  was  in  fact  brought  for  the  benefit  of  the 
party  demurring,  and  that  he  was  exclusively  inte- 
rested in  the  subject-matter  of  the  suit. 

It  was  indeed  assumed  in  the  Court  below,  that  in 
cases  of  actions  upon  policies,  it  was  the  common  prac- 
tice to  make  the  owners  defendants  to  bills  of  discovery, 
although  they  are  not  parties  to  the  record  at  law.  What 
may  have  been  the  recent  practice  of  the  Exchequer  I 
am  not  very  conversant  with ;  but  I  am  very  confident 
that  if.  there  be  any  such  practice  in  that  Court,  it  is 
of  very  recent  date,  and  certainly  at  variance  with  the 
practice  of  the  Court  of  Chancery,  as  the  cases  of 
Ii^ng  V.  Thompson^  and  Kerr  v.  Rew^  prove.  At  the 
time  when  I  was  familiar  with  what  was  going  on  in 
the  Court  of  Exchequer,  it  was  not  usual  to  file  bills 
of  discovery  in  such  cases;  they  all  prayed  relief. 
I  have  looked  through  many  precedents,  which,  from 
the  names  attached  to  them,  must  cover  a  period  not 

{p)  3  Sim.  63.  (r)  3  Myl.  &  K.  450. 

{(J)  Hare  on  Diacov.  124.  {$)  9  L.  Jour.  N.  S.  148. 
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1 840.       much  short  of  a  century,  and  I  find  but  one  whi  ^i 
"T^      does  not  pray  relief.   The  case  of  Vandam  v.  Munro  Q_  t), 
OF  Portugal  as  reported,  would  appear  to  have  been  a  bill  of  d      is- 
Glyn.       covery,  and  if  so,  it  would  be  an  instance  of  a  bill       of 

discovery  filed  against  the  assured,  not  parties  to  t^ he 

action ;  but  considering  what  the  general  practice  w      ^ 
it  was  most  probably  a  bill  praying  relief.      So^Hne 
cases,  however,  were  referred  to  by  the  Lord  Cl^i^ief 
Baron  as  establishing  a  contrary  doctrine,  and  so.^di6 
observations  of  Lord  Hardwicke  in  Plummerv.  May  ^u) 
were  relied  upon :  but  it  is  obvious  that  the  bilL    in 
that  case  prayed  relief,  Lord  Hardwicke  saying  tXnat 
there  were  charges  in  it  which,  if  proved,  would  entm  tie 
the  plaintiff*  to  a  decree  against  the  defendant  for      an 
account.    The  Bishop  of  London  v.  Fytche  (x)  was  b^Iso 
relied  upon  as  an  instance  in  which  a  bill  of  discov^^sry 
was  filed  against  a  defendant  who  was  not  a  party      ^ 
the  action.     I  have  had  the  Registrar's  book  8earch^==^> 
and  it  appears  under  date  of  the  13th  of  June  17^^^» 
at  folio  606  of  that  book,  that  the  report  in  Bro^^^ 
in  that  respect  is  erroneous,  and  that  Eyre^  the  cler —  '^» 
was  not  a  party  to  the  bill  of  discovery.     Dummer      ^' 
The  Corporation  of  Chippenham  (y)  has    also  be^^^ 
referred  to,  but  Lord   Eldon's  observations  (^z)  on^^X 
showed  that  in  his  opinion  the  principle  of  permitting-    S 
a  plaintiff  in  a  suit  against  a  corporation  to  seek  di^^' 
covery  from  an  officer  of  the  corporation  might 
extended  to  individual  members.    Batch  v.  Wastall  {i 
appears  to  be  a  bill  for  relief  and  not  for  discovei 
only,  and  the  object  was  to  make  assets  in  the  haud^ 
of  the  defendant  liable  to  the  plaintiffs  judgmeni 
The  cases  of  officers  of  corporations  stand  on  princi 

(0  2  Anst.  .502.  (y)  14  Ves.  245. 

(m)  I  Ves.  426.  (z)  Id.  p.  253. 

\x)  1  Bro.  C.  C.  95.  (a)  1  P.  Wma.  245. 
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pies  entirely  peculiar  to  themselves,  and  have  obvi-        i840. 
ously  no  application  to  the  present  case.   Angerstein  v.       qdee^ 
JVentworth  (b)  does  not  prove  much,  but  as  far  as  it   of  Portugal 
goes,  it  is  an  authority  in  favour  of  the  demurrer.  Glyk. 

Thus  all  the  cases  which  have  been  supposed  to 
support  the  doctrine  upon  which  the  judgment  of 
the  Court  below  proceeded,  when  examined  into,  are 
proved  to  want  those  circumstances  which,  from  the 
mistake  of  the  Reporters,  have  been  supposed  to  make 
them  authorities  for  that  purpose.  A  proposition  was 
suggested  which  is,  I  believe,  quite  new;  namely,  that 
a  bill  of  discovery  may  be  filed  against  any  one  whose 
admissions  may  be  used  for  the  defendant  at  law. 
This  proposition  I  conceive  to  be  wholly  untenable  ; 
and  what  affords  the  most  certain  answer  to  it  is,  that 
in  Fenton  v.  Hughes  (c),  the  declarations  of  Bate 
(assuming  the  facts  to  be  as  stated  in  the  bill  and  ad- 
mitted by  the  demurrer)  would  have  been  admissible 
in  favour  of  the  plaintiff  in  the  bill  of  discovery.  It 
is  true  that  examining  a  person  as  a  witness,  who  has 
important  papers  in  his  possession,  is  far  less  effectual 
than  obtaining  his  answer  to  a  bill  of  discovery ;  but 
this  was  fully  considered  by  Lord  Eldon  in  Fenton  v. 
Hughes^  and  yet  he  held  that  this  consideration, 
though  well  founded  in  fact,  did  not  justify  the  filing 
of  a  bill  against  a  person  who  might  be  examined 
as  a  witness.  The  demurring  party  might  in  this 
case  be  examined  as  a  witness  for  the  plaintiffs  to  the 
bill  of  discovery,  the  defendants  at  law ;  as  may  the 
assured,  not  a  party  to  the  record,  for  the  underwriter, 
as  stated  by  Lord  Abinger  in  his  judgment  on  this 
case.  The  case  of  the  lessor  of  the  plaintiff  in  ejectment 

{b)  1  Fowl.  227.  (c)  7  Ves.  287. 
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1840.  being  compelled  to  answer  a  bill  of  discovery  is  no 
Queen  authority  against  the  rule,  for  he  is  considered  in  all 
OF  Portugal  respects  as  a  party  to  the  record,  which  the  assured 
Glyn.  is  not,  and  accordingly  may  be  examined  as  a  witness ; 
and  therefore,  if  your  Lordships  were  to  sanction  the 
principle  upon  which  the  judgment  of  the  Court  below 
has  proceeded,  a  very  mischievous  innovation  would 
be  made  in  the  rules  and  practice  of  Courts  of  Equity 
as  to  compelling  discovery ;  and  an  inquisitorial 
power  would  be  established,  by  which  persons  not 
parties  to  any  litigation,  might  be  compelled,  in  a  con- 
test between  others,  to  discover  the  secrets  of  their 
own  affairs,  upon  an  allegation,  which  could  not  per- 
haps be  denied,  that  they  had  some  interest  in  the 
subject-matter  of  a  litigation  between  others ;  and  as, 
if  the  defendant  at  law  be  entitled  to  the  discovery  in 
aid  of  his  defence,  the  action  cannot  be  permitted  to 
proceed  till  such  discovery  be  obtained,  an  easy  expe- 
dient would  be  afforded  of  defeating  the  enforcement 
of  legal  rights  by  action  at  law,  by  filing  bills  of 
discovery  against  persons  not  parties  to  the  record 
and  out  of  the  jurisdiction,  upon  an  allegation  of  their 
being  interested  in  the  subject-matter  of  the  action. 
Of  the  possibility  of  such  an  abuse  the  present  case 
furnishes  a  striking  example.  The  rules  of  Courts  of 
Equity,  as  they  have  hitherto  existed,  cannot  lead  to 
such  an  abuse ;  and  I  trust  that  your  Lordships  will 
maintain  those  rules,  and  thereby  prevent  the  recur- 
rence of  such  injustice  in  future.  1  therefore  move 
that  the  judgment  of  the  Court  below  be  reversed, 
and  the  demurrer  allowed. 

Lord  Lyndhurst: — It  is  unnecessary  for  me  to  go 
through  the  cases  which  have  boon  referred  to;  it  is 
sufficient  for  me  to  say  that  I  entirely  concur  in  the 
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opinion  which  has  been  now  pronounced  upon  this       i840. 
case.     I  consider  the  decision  in  Fenton  v.  Husfies  as      ^T^'    ' 

O  UUEBN 

a  decision  precisely  in  point  upon  the  present  occa-  of  Portugal 
sion.  It  was  suggested  that  Bate  had  no  interest ;  qly„, 
but  the  record  has  been  searched  and  the  Registrar's 
notes  of  the  case  have  been  examined,  and  it  appears 
that  he  had  a  direct  interest ;  that  it  was  so  asserted 
upon  the  record  that  Bate  was  to  ^hare  a  part  of  the 
money  that  was  to  be  recovered ;  and  was  liable,  or 
undertook,  to  pay  the  whole  or  part  of  the  costs.  The 
decision  in  that  case  has  been  acted  upon  from  the 
time  when  it  was  decided  to  the  present  time.  It  was 
acted  upon  in  two  instances  by  Lord  Eldon,  who  con- 
sidered that  case  with  great  care  and  attention  at  the 
time.  It  has  been  confirmed  by  the  case  of  Powell 
V.  YeattSf  about  which  the  Master  of  the  Rolls,  Sir 
Thomas  PlumeVj  at  first  doubted  ;  but  when  the  facts 
of  Fenton  v.  Hughes  were  distinctly  brought  to  his 
attention  he  confirmed  the  judgment  in  that  case, 
and  acted  upon  it  in  the  decision  he  pronounced  in 
Powell  V.  Yeatts.  The  same  point  came  before  the 
Court  during  the  time  I  held  the  Great  Seal ;  I  con- 
sidered the  law  as  settled  by  the  case  of  Fenton  v. 
Hughes  J  and  acted  upon  it  in  the  cases  referred  to  (d). 
Since  that  time  it  has  come  before  the  Court  in  two 
or  three  instances  during  the  time  of  the  present  Vice- 
Chanccllor,  who  pronounced  a  most  elaborate  judg- 
ment in  the  case  of  Irving  v.  Thompson  on  this  very 
point;  the  judgment  being,  I  believe,  the  more  elabo- 
rate in  consequence  of  the  decision  from  which  this  is 
an  appeal.  The  decision  which  is  now  appealed  from 
was  founded  on  a  misapprehension  of  the  case  of 
Fenton  v.  Hughes  as  to  the  facts  of  that  case,  and 

{d)  Tooth  V.  The  Bean  and  Chapter  of  Canterbury ,  and  Few  v. 
Ouppy  ;  Hare  on  Discovery,  p.  124. 
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1 840.       there  is  undoubtedly  something  ambiguous  and  vague 

Queen       ^°  *^^  report,  in  consequence  of  which  the  Vice-Chan- 

of  Portugal  cellor  got  the  original  brief  containing  the  facts  and 

Glyn.       containing  the  bill,  in  which  the  facts  are  such  as  my 

noble  and  learned  friend  has  stated,  and  ^uch  as  I  have 

mentioned. 

There  was  another  case  which  has  been  relied  upon, 
which  was  considered  as  an  authority  for  the  judg- 
ment in  this  case ;  I  mean  the  case  of  The  Bishop  of 
London  v.  Fytche ;  that  was  founded  upon  the  appre- 
hension that  Myre  was  one  of  the  defendants  on  that 
record,  whereas,  upon  examining  the  record,  it  ap- 
pears that  Fytche  was  the  only  defendant.  It  appears 
to  me  that  that  is  not  an  authority  to  oppose  to  the 
authority  of  Fenton  v.  Hughes.  I  repeat  what  I  be- 
fore said,  that  any  person  looking  to  the  judgment  of 
Lord  Eldon  in  that  case  will  see  that  he  considered 
the  case  with  his  usual  attention,  and  that  in  pro- 
nouncing the  judgment  he  must  be  considered  as  pro- 
nouncing no  new  law,  but  that  which  had  been  even 
at  that  time  considered  as  the  rule  of  Court,  as  it  has 
been  ever  since.  I  am  therefore  of  opinion  that  the 
judgment  ought  to  be  reversed. 

Lord  Brougham: — Agreeing,  as  I  do,  with  my 
noble  and  learned  friends  who  have  addressed  your 
Lordships,  I  shall  not  trouble  your  Lordships  further 
than  by  expressing  my  entire  concurrence  in  the  opinion 
expressed  by  them.  I  agree  entirely  as  to  the  cause 
for  postponing  this  judgment,  which  was  principally 
for  the  purpose  of  having  those  cases  looked  into, 
upon  which  it  was  said  that  the  judgment  of  the 
Court  of  Exchequer  had  been  founded.  The  case  of 
Fenton  v.  Hughes  was  a  good  deal  commented  upon 
at  the  bar  in  the  course  of  the  argument,  as  also  the 
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case  of  The  Bishop  of  London  v.  Fytche.     There  is  no        1 840. 
doubt  that  the  errors  which  have  prevailed  in  the  re-       queen 
ports  of  those  cases,  and  the  great  vagueness  of  the    ^^  Portugal 
report  of  the  case  of  Fenton  v.  Hughes^  have  given       Glyk. 
rise  to  this  decision  in  the  Court  of  Exchequer.     The 
manifest  error  in  the  case  of  The  Bishop  of  London  v. 
Fytche,  and  I  think  another  error,  which  appears  in 
the  report  of  some  third  case,  gave  rise  to  considerable 
discussion  and  to  some  doubt  at  the  hearing;  and, 
according  to  my  recollection,  it  was  principally  with 
a  view  of  having  this  mistake  and  difference  with  re- 
spect to  the  cases  examined,  that  the  postponement  of 
this  judgment  has  taken  place.     It  appears  now  very 
satisfactorily,  from  the  full  inquiry  into  all  those  cases 
in  the  late  case  of  Irving  v.  Thompson  before  the  Vice- 
Chancellor,  that  those  cases  have  been  either  mistaken 
or  misrepresented,  and  that  from  those  circumstances 
the  error  in  this  judgment  of  the  Court  of  Exchequer 
has  arisen. 

Lord  Lyndhurst : — I  believe  the  third  case  to  which 
my  noble  and  learned  friend  alludes  is  not  a  single 
case,  but  I  believe  it  is  that  class  of  decisions  sup- 
posed to  have  existed  in  insurance  cases.  It  would  be 
desirable  to  ascertain  whether  those  were  bills  of  dis- 
covery or  bills  for  relief.  Upon  examination  it  may 
turn  out  that  the  whole  course  of  proceeding  in  those 
cases  was  not  in  the  nature  of  bills  for  discovery  but 
bills  for  relief;  and  I  apprehend,  therefore,  what  is 
supposed  to  be  the  modern  practice  arises  from  mis- 
apprehension of  the  form  of  those  bills. 

Lord  Wynford : — I  rise  to  address  your  Lordships 
with  considerable  reluctance,  because  I  am  bound  to 
state  to  your  Lordships  that  I  agree  in  opinion  with  the 
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1840.  noble  and  learned  Judge  who  decided  this  case  in  tin 
QuEEH  Court  below,  and  I  have  the  misfortune  to  differ  fipon 
OF  PoRTocAL  jjjy  j^q\jIq  ^ud  Icamed  friends  who  have  given  thai] 
Glym.  opinions  upon  this  occasion.  I  never  heard  before  o 
any  of  the  cases  referred  to  being  misreported,  excep 
the  case  of  The  Bishop  of  London  v.  Fytche.  It  wa 
certainly  stated  at  the  time  of  the  hearing  here  of  thit 
case,  that  there  was  a  mistake  in  that  report^  mas' 
much  as  a  person  of  the  name  of  Myrey  who  was  eup 
posed  to  have  been  a  party  in  that  suit,  was  not  t 
party  ;  but  with  respect  to  any  mistake  or  misrepon 
in  the  case  of  Fenton  v.  Hughes^  I  never  heard  of  any 
— [Lord  Brougham :  I  did  not  say  that  it  was  misre 
ported,  but  that  there  was  an  uncertainty  with  resped 
to  the  facts  of  that  case,  which  has  since  been  cleared 
up.] — I  was  not  aware  that  there  was  any  uncertaintji 
even  as  to  the  facts ;  and  as  the  £acts  are  stated  in  the 
report,  which  we  had  to  refer  to  at  the  time  this  case 
was  under  consideration,  it  appeared  to  me  then,  as 
it  appears  now,  that  it  was  a  very  strong  authority 
against  the  opinion  which  my  noble  and  learned 
friend  has  this  day  pronounced- 

Your  Lordships  are  not  in  possession  of  any  of  the 
circumstances  of  this  case,  or  you  would  at  once  per- 
ceive that  grosser  injustice  never  was  worked  in  any" 
cause  than  will  be  worked  in  this,  if  your  Lordships 
pronounce   the  judgment  which  it  is  recommended 
to  you  to  pronounce.     It  is  fit  that  your  Lordships 
should  be  put  in  possession  of  some  of  these  facts,  and 
should  know  how  some  of  these  facts  have  been  dealt 
with  in  another  country.    1  have  been  in  the  habit  of 
thinking  that  our  laws  were  the  wisest  in  the  world; 
that  they  were  better  administered  in  this  than  in 
any  other  country.     I  shall  be  bound  to  confess,  after 
the  judgment  which  I  am  afraid  will  be  pronounced 


CASES  IN  THE  HOUSE  OF  LORDS.  496 

iu  this  case  to-day,  that  they  manage  things  better  in        i840. 
France.  While  we  have  been  sleeping  over  this  cause       q^^^ 
they  have  in  France  got  at  the  facts,  and  in  France  op  Portugal 
they  have  decided  according  to  the  justice  of  the       glyw. 
cause.     They  have  disposed  of  the  Queen  of  Portugal 
and  her  agents  in  that  country,  as  I  hoped  your  Lord- 
ships would  have  been  enabled  in  this  country  to  dis- 
pose of  her  Majesty  and  of  Mr.  SoareSj  her  agent  in 
tliis  country.     My  noble  and  learned  friend  on  the 
woolsack  has  stated,  that  if  your  Ix)rdships  uphold 
the  judgment  of  my  noble  and  learned  friend  the 
Lord   Chief  Baron,  commercial   people,  holders  of 
bills  of  exchange,  will  be  in  a  fearful  situation,  because 
it  would  only  be  necessary  to  make  some  prince  in 
Europe  or  America — fortunately  for  the  purpose  of 
this  cause,  though  unfortunately  for  other  purposes, 
there  is  but  one  prince  in  America  who  can  be  made  a 
party  to  any  such  cause — that,  by  making  any  foreign 
prince  a  party  to  the  cause,  the  action  may  be  tied  up 
and  no  holder  of  a  bill  of  exchange  can  ever  recover 
upon  it.     There  is  a  very  short  answer  to  that  argu- 
ment :  How  can  that  be  done,  when  it  is  stated,  as 
it  is  in  this  cause,  that  the  Queen  of  Portugal  is  the 
sole  party  to  the  cause,  and  has  the  sole  interest,  and 
that  Mr.  Soares^  the  person  whose  name  appears  upon 
the  record,  is  her  agent;  a  fact  which  is  admitted? 
Can  it  be  said  that,  if  you  decide  that  such  a  person 
is  bound  to  make  a  disclosure,  you  would  be  opening 
a  door  for  the  filing  of  bills,  calling  upon  any  sove- 
reign of  Europe  or  of  America  to  answer  to  the  bill  ? 
That  allegation,  I  conceive,  cannot  be  supported.     I 
confess   I  am  a  little  surprised  that  my  noble  and 
learned   friend,  who  has  so  general  and  accurate  a 
knowledge  in  matters  of  Equity,  should  have  had 
recourae  to  such  an  argument  as  that  which  he  has 
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1840.  used.  I  found  my  observations  in  this  cause  upon 
QuEBH  ^^^^  simple  allegation,  that  the  Queen  of  Portugal, 
Of  Portugal  ^ho  refuses  to  answer,  is  the  sole  person  who  can 
Glyh.  know  anything  of  the  facts  ;  that  the  Queen  of  Por- 
ttigalj  who  refuses  to  answer,  is  the  sole  person  who 
has  any  interest  in  the  cause;  for  my  noble  and 
learned  friend  has  admitted  that  what  is  charged  in 
this  bill,  if  not  denied,  must  be  taken  to  be  true.  It 
is  charged  in  the  bill,  and  it  is  not  denied,  that  Mr. 
Scares  had  admitted  that  he  has  no  interest  whatever 
in  this  cause;  that  the  only  party  upon  the  record, 
who  has  the  whole  interest  in  this  cause,  is  the  Queen 
of  Portugal,  who  refuses  to  make  any  disclosure;  and 
by  refusing  to  make  any  disclosure  will  obtain  a  sum 
of  money  from  the  merchants  of  this  country,  to 
which  she  has  not  the  slightest  pretence  of  right.  A 
fouler  fraud,  if  I  may  use  such  a  word  as  applicable 
to  parties  in  the  situation  in  which  these  are ;  a  fouler 
fraud  was  never  committed  upon  the  merchants  of 
this  country  than  will  be  committed  if  this  judgment 
shall  pass,  as  I  am  very  much  afraid  it  will  pass. 

What  are  the  facts  of  the  case  ?  Some  time  about 
the  year  1829  the  government  of  Portugal  was  de 
facto  in  the  hands  of  Don  Miguel.  He  negotiated  a 
loan  with  two  persons  in  France  of  the  names  of  Outre- 
guin  and  Jauge,  and  bonds  were  given  to  those  two 
persons,  which  bonds  were  to  be  delivered  in  the  form 
of  scrip  to  the  different  persons  who  contributed  to 
that  loan.  The  loan  was  to  be  raised  by  bills  drawn 
upon  persons  in  England  and  in  France ;  bills  exactly 
under  the  same  circumstances  with  those  in  the  pre- 
sent case.  The  decision  in  the  Court  of  France,  which 
has  disposed  of  the  Queen  of  Portugal,  is  a  direct 
decision  upon  this  very  point  now  under  consideration. 
Bills  were  to  be  given  in  satisfaction  of  raising  this 
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loan,  on  merchants  in  Engla7id  and  France.  The  i84o. 
bills  upon  Ejiglmid  were  indorsed  by  a  person  of  the  ^q^^ 
name  of  ContOy  then  a  member  of  tlie  Court  of  Portu-  of  Portugal 
gal;  they  were  transmitted  to  this  country,  and  were  Olyn. 
presented  for  acceptance  to  the  present  Respondents. 
Those  bills  were  to  be  given  to  the  person  who  was 
the  indorsee  of  the  second  set  of  bills.  At  this  time 
Don  Miguel  was  de  facto  the  governor  of  Portugal ; 
by  him  this  loan  was  raised:  he  was  in  the  mean 
time  dismissed  from  the  throne  of  Portugal,  turned 
out  as  an  usurper,  and  Donna  Maria  was  placed  in 
his  stead.  The  first  act  of  Donna  Maria  was  to  repu- 
diate the  loan  of  Don  Miguel.  Perhaps  she  was  right 
in  that :  she  said  that  Don  Miguel  was  an  usurper, 
and  therefore  the  bonds  he  had  given  and  the  loan  he 
had  raised  were  not  binding  upon  the  kingdom  of 
Portugal,  and  would  not  be  paid.  So  far  she  was 
right :  but  if  it  was  right  to  say  that  the  bonds  were 
invalid,  it  was  also  right  to  remit  the  bills  to  those 
who  had  given  them  for  the  purpose  of  raising  that 
loan.  But  although  the  loan  was  declared  void,  it  was 
not  thought  proper  by  the  council  of  Portugal  to  remit 
the  bills.  The  council  of  Portugal,  after  Don  Miguel 
had  left  that  country,  sent  for  Mr.  Conto--  who  had 
been  actually  dismissed  from  his  situation,  to  which 
he  had  been  appointed  by  Don  Miguel,  and  who  never 
held  any  situation  of  that  kind  under  Donna  Mam — 
and  he  was  compelled  against  his  inclination,  for  he 
had  some  scruples  of  honesty  about  him,  to  indorse 
these  bills  to  Mr.  Soarts,  in  order  that  Soares  might 
recover  the  money  for  those  bills  in  this  country,  and 
remit  it  to  Donna  Maria,  who  had  repudiated  the 
loan,  and  who  had  therefore  no  more  pretension  of 
right  to  touch  those  bills  than  any  of  your  Lordships. 
Immediately  upon  this,  Don  Miguel  gave  notice  to 
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1840.       the  acceptors  of  the  bills  not  to  pay  them  to  Scares, 

QuBEir       ^^^  ^^^  to  accept  them  on  account  of  Soaf^es.     Outre- 

OF  Portugal  g^(j^  ^  Jauge  gave  also  the  same  notice  not  to  pay  the 

Glyv.       bills,  because  they  said  Soares  was  endeavouring  to 

recover  a  sum  of  money  for  the  Queen  of  Portugal 

which   she  had  no  right  to,  having  repudiated  the 

loan,  and  having  declared  that  the  bonds  were  void. 

Now,  under  these  circumstances,  can  any  one  allow, 
on  any  pretence,  the  Queen  of  Portugal,  who  is  the 
real  party  in  this  cause,  to  recover  in  the  action  upon 
bills  of  exchange,  the  consideration  of  which  she  her- 
self by  her  own  act  has  repudiated  ?  I  state,  and  it 
cannot  be  denied,  that  it  would  be  an  act  of  gross  in- 
justice ;  and  I  should  be  very  sorry  if,  in  consequence 
of  any  supposed  technical  rules  of  Courts  of  Equity, 
your  Lordships  were  to  be  made  parties  to  such  in- 
justice. This  is  a  case  of  so  much  importance,  not 
only  with  respect  to  the  parties,  but  with  respect  to 
the  administration  of  justice  in  general,  that  I,  for  one, 
with  all  my  respect  for  the  Court  of  Chancery,  would 
rather  that  it  should  be  abolished,  than  that  this  cause 
should  be  decided  in  the  manner  in  which  it  is  pro- 
posed to  be.  If  we  cannot  do  better  here  than  they 
do  in  France,  if  we  cannot  get  at  the  facts  and  decide 
upon  the  justice  of  the  case,  but  are  tied  up  by  these 
absurd  forms,  for  which  no  reason  has  been  attempted 
to  be  given  by  my  noble  and  learned  friends,  it  would 
be  better  that  we  should  have  no  Court  of  Chancery 
at  all  than  one  so  fettered. 

[His  Lordship,  in  answers  tointerlocutory  observa- 
tions from  Lord  Lyndhurst,  observed :  My  noble  and 
learned  friend  says,  "They  did  not  examine  the  Queen 
of  Portugal  in  the  proceedings  in  France,  to  which  I 
referred."  We  do  not  propose  to  examine  the  Queen 
oi  Portugal  here.     I  know  we  cannot  examine  her 
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here,  but  we  can  gain  some  information  as  to  who  the        i84o. 
persons  are  who  may  be  examined  here.     We  may  do       ^T"^^    ' 
that  which  is  asked  for  by  this  bill ;  we  may  have  a  op  Portugal 
commission  sent,  not  only  to  Portugal  but  to  France^       glym. 
to  examine  the  only  persons  who  can  know  anything 
of  the  facts  connected  with  the  cause.     My  noble  and 
learned  friend  again  says,  "  We  do  not  decide  that  a 
commission  may  not  issue."     I  know  that ;  but  who 
can  issue  that  commission,  unless  the  Queen  of  Portu- 
gal will,  through  some  minister  of  hers,  kindly  inform 
us  who  are  the  persons  to  whom  the  commission  is  to 
be  sent,   and  from  whom  the  information  is  to  be 
obtained  ?     We  are  kept  entirely  in  the  dark  upon  this 
subject;  and  by  keeping  us  so,  the  Queen  of  Portugal 
wiU  get  into  her  pocket  money  to  which  she  has  no 
more  right  than  she  has  for  taking  the  money  of  your 
Lordships.] 

But  it  is  said  there  is  a  distinct  rule  in  the  Court 
of  Chancery  which  prevents  this  being  done.  I  am 
bound  to  suppose  that  there  is  such  a  rule,  as  my 
noble  and  learned  friends  have  so  stated  it.  And  I 
am  also  bound  to  suppose  that  all  the  Reporters  must 
be  mistaken :  but  if  the  Reporters  are  not  mistaken, 
there  is  no  such  rule  in  the  Court  of  Chancery.  If 
there  is  such  a  rule  in  any  Court  of  Equity  in  this 
country,  I  beg  to  say  that  in  a  vast  number  of  cases  it 
is  absolutely  impossible  that  justice  can  be  got  at. 
Suppose  a  bill  of  exchange  obtained  in  the  most  fraudu- 
lent manner,  under  circumstances  of  disgusting  fraud, 
the  man  who  gets  hold  of  that  bill  will  never  bring  an 
action  on  it  himself;  he  will  hand  it  over  to  some 
person  ;  put  an  indorsement  on  it,  get  half  a  dozen 
indorsements  put  upon  it,  if  in  consequence  of  that 
he  cannot  be  called  upon  to  answer  and  disclose  all 
the  circumstances.     I  am  aware  that  if  you  have  all 
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1840.       those  indorsees,  you  may  examine  them  as  witnesses 

Queen      in  the  cause ;  but  you  cannot  get  at  the  man  by  whom 

OP  Portugal  |.jjg  (jj||  jjg^g  Y)een  first  passed,  and  whose  name  did 

Glyw.      not  appear  upon  the  back  of  the  bill. 

It  is  of  very  little  use  to  get  hold  of  any  facts  in 
Court,  unless  you  have  a  knowledge  of  those  facts 
beforehand,  in  order  to  use  them  advantageously  at 
the  time  of  the  trial.  My  noble  and  learned  friend 
has  admitted  that  a  bill  of  discovery  is  much  better  in 
many  cases  than  the  examination  of  a  witness.  In 
the  examination  of  a  witness  the  answers  may  come 
upon  you  by  surprise,  but  by  means  of  a  bill  of  dis- 
covery you  have  the  whole  examination  in  your  pos- 
session, and  have  an  opportunity  of  thinking  of  it 
before  it  is  used  in  Court ;  and  you  not  only  know 
how  the  information  is  to  be  used  when  it  is  obtained, 
but  you  find  out  the  means  by  which  other  matters 
can  be  examined  in  a  Court  of  Justice,  which  it  is  im- 
possible you  could  know  anything  about  or  be  aware 
of,  if  the  parties  were  not  to  be  called  upon  to  give 
evidence  upon  them  before  they  come  to  a  Court 
of  Justice. 

I  will  take  the  liberty  of  stating  that  it  does  not 
appear  to  me  that  Lord  Redesdale^  one  of  the  most 
eminent  men  who  ever  practised  in  a  Court  of 
Equity,  was  ever  aware  of  any  such  rule  as  that 
which  is  now  suggested.  It  is  stated  in  his  Treatise 
on  Pleading,  that  a  bill  of  discovery  must  state  the 
matter  touching  which  a  discovery  is  sought,  the  in- 
terest of  the  plaintiff  and  defendant  in  the  subject, 
and  the  right  of  the  first  to  require  the  discovery  from 
the  other.  Further,  in  the  same  book  Lord  Redesdale 
states  that  bills  have  been  filed  to  impeach  deeds  on 
the  ground  of  fraud.  Now  here,  not  only  no  such 
rule  as  this,  which  is  relied  upon  in  this  case  for  the 
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purpose  of  defeating  the  merchants  of  England^  and  Jl^ 
putting  their  money  into  the  pocket  of  the  Queen  of  Queen 
Portugaly  is  advanced,  but  the  direct  contrary  is  stated  ^'  Portugal 
by  Lord  Redesdale ;  for  what  he  states  is  equivalent  to  Glth. 
that.  He  says,  "Where  bills  have  been  filed  to  impeach 
deeds  on  the  ground  of  fraud,  attornies  who  have  pre- 
pared the  deed,  and  other  persons,  have  been  made 
defendants  for  the  purpose  of  obtaining  a  full  disco- 
very (rf), "  Those  were  bills  of  mere  discovery,  and  in 
such  bills  attornies,  who  cannot  be  parties  to  the  cause, 
and  other  persons,  certainly  not  meaning  other  parties 
to  the  cause,  may  be  made  witnesses  for  the  purpose  of 
getting  at  a  full  disclosure  of  the  fraud,  or  anything 
of  that  nature.  If  you  are  to  be  tied  down  to  an  exami- 
nation merely  of  persons  whose  names  are  upon  the 
record,  I  am  sure,  in  ninety-nine  cases  out  of  a  hun- 
dred, frauds  will  escape,  as  fraud  of  the  grossest  kind 
will  unquestionably  escape  in  the  case  now  under 
discussion.  Lord  Redesdale  says,  in  another  passage 
of  his  Treatise,  "  As  the  object  of  the  Court  in  compel- 
ling a  discovery  is  either  to  enable  itself  or  some  other 
Court  to  decide  on  matters  in  dispute  between  the 
parties,  the  discovery  sought  must  be  material  either 
to  the  relief  prayed  by  the  bill,  or  to  some  other  suit 
actually  instituted,  or  capable  of  being  instituted  (e)." 
Now  I  should  think  your  Lordships  will  admit  that 
this  light  never  broke  in  upon  Lord  Redesdale^  or  he 
would  not  have  written  that  part  of  his  Treatise  re- 
specting bills  of  discovery,  if  such  a  rule  had  occurred 
to  him.  His  book  is  the  best  I  can  find,  and  is  the 
admitted  text-book  on  this  subject. 

Your  Lordships  will  find  that  in  the  case  of  Wych 
V.  Meal  {f)j  Lord  Talbot  ordered  the  secretary  of  the 

(d)  Mitf.  Pleadings,  191.         (c)  Id.  (/)  3  P.  Wins.  310. 
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1 840.        East  India  Company  to  put  in  an  answer,  because  the 

^^^^      Company  would  not  answer  on  oath :   and  he  said, 

OF  Portugal  though  the  answer  might  not  be  read  against  the 

Gltn.  Company,  yet  it  might  be  of  use  to  direct  the  plain- 
tiff how  to  draw  his  interrogatories.  There  is  not  a 
word  said  by  Lord  Talbot  in  that  case  applicable  to 
this  distinction ;  and  we  do  not  look  into  cases  merely 
to  find  exactly  the  same  facts,  or  to  find  parties  exactly 
under  the  same  circumstances ;  but  we  look  into  cases 
to  discover  general  principles.  I  say  this  case  esta- 
blishes the  principle  laid  down  by  Lord Medesdale^  that 
the  Court  will  grant  a  discovery  where  it  is  necessary 
for  the  purposes  of  justice,  the  parties  seeking  it 
having  an  interest  in  obtaining  it  from  the  party 
for  whom  it  is  sought.  My  noble  and  learned  friends 
have  mentioned  this  case  of  the  secretary  of  the  £ast 
India  Company,  but  have  not,  upon  principle,  at- 
tempted to  distinguish  it  from  the  present  case.  The 
secretary  to  the  £ast  India  Company  was  no  party  to 
the  record,  but  he  was  examined  in  the  cause,  because 
the  parties  to  the  cause  could  not  be  compelled  to 
make  a  disclosure  upon  oath.  If  the  Queen  of  Par* 
tugal  cannot  be  made  a  party,  and  cannot  be  obliged 
to  make  a  discovery,  or  to  state  who  her  oflUcers  are, 
or  give  us  any  means  by  which  we  can  find  out  the 
circumstances  under  which  she  obtained  these  bills, 
or  afford  us  any  opportunity  whatever  of  investigating 
the  transaction ;  if  she  can  get  this  money  into  her 
hands,  allowing  the  record  of  the  Court  of  Equity  in 
this  country  to  charge  her  without  denial  on  her  part^ 
that  will  occasion  one  of  the  grossest  frauds  that  was 
ever  committed  in  any  country. 

I  do  not  recollect  whether  any  objection  was  made 
to  the  accuracy  of  the  report  of  Pluminer  v.  May.  A 
bill  was  filed  in  that  case  by  an  heir-at-law  against 
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witnesses.     The  demurrer  put  in  by  one  of  them  was       i840. 
overruled  on  the  ground  that  the  demurrer  admitted      Xj^ 
everything  that  was  well  pleaded  ;  and  there  was  an  of  Portugal 
express  allegation  in  the  bill  that  the  defendant  pre-        gltn. 
tended  to  some  right  or  interest  under  the  will.     The 
Queen  of  Portugal  stands  in  a  very  different  situation 
from  the  witnesses :  she  not  only  has  an  interest  in 
the  subject  of  this  suit,  but  she  has  the  whole  and 
entire  interest,  and  all  which  is  now  doing  is  doing 
for  her.     If  my  noble  and  learned  frielids  can  pre- 
vail upon  your  Lordships  to  overturn  this  judgment, 
the  Queen  of  Portugal  will  obtain  this  money,  which 
otherwise  she  will  never  get. 

With  respect  to  the  case  of  Fenton  v.  Hughes^  it  is 
said  that  the  judgment  in  that  case  is  now  discovered 
not  to  have  been  given  on  the  grounds  stated  in  the 
report  of  it  by  Vesey ;  but  of  that  I  know  nothing.  It 
appears  that  an  action  qui  tarn,  brought  in  the  name 
of  the  defendant  Hughes^  at  the  instance  of  Bate^ 
was  the  foundation  of  a  bill  with  prayer  of  discovery, 
and  against  both  defendants,  and  that  the  plaintiff 
might  have  the  benefit  of  such  discovery  at  the  trial 
of  the  action.  That  does  not  look  like  a  bill  brought 
for  relief,  but  for  the  purpose  of  obtaining  facts  to  be 
used  in  defence  to  an  action  at  law,  commenced  iu 
the  name  of  the  defendant  Hughes  only,  and  not 
Hughes  and  Bate.  Bate  demurred  to  the  bill,  on  the 
ground  that  the  plaintiff  had  not  shown  any  right  to 
call  upon  him  in  equity  for  discovery,  and  that  he 
might  be  examined  as  a  witness.  The  demurrer  was 
allowed ;  on  what  ground  ?  On  the  ground  that  Bate 
was  a  mere  witness,  having  no  interest.  It  was  de- 
cided upon  that  ground  according  to  the  report,  and 
I  suppose  that  to  be  an  accurate  report.  It  must  be  a 
very  inaccurate  one  if  that  is  not  the  case ;  there  is  in 
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1840.       that  report  no  notice  taken  of  his  not  being  a  party  in 

QcEEif       *^^®  cause.     If  this  rule  now  alleged  be  the  rule  of 

OP  PoRTLOAL  Courts  of  Equity,  would  not  Lord  Eldon,   who,  we 

Glyn.        know,  had  a  short  way  of  disposing  of  causes  without 

going  through  all  the  points,  have  said  at  once,  "  You 

eannot  go  on  here ;  Bate  is  no  party  to  the  cause ; 

there  is  an  end  of  it."    But  Lord  EJdon  goes  into  the 

whole  case,  and  decides  it  upon  the  ground  that  the 

party  who  called  upon  Bate  had  no  interest. 

The  case  to  which  I  am  now  about  to  allude  is  the 
•  decision  of  the  noble  and  learned  Judge  whose  judg- 
ment is  under  review,  in  this  very  case.  I  think  that 
every  word  of  it  is  entitled  to  attention,  not  only  from 
the  great  authority  of  that  noble  and  learned  Judge, 
as  regards  matters  of  law,  but  also  because,  though 
he  has  not  had  so  much  experience  in  Courts  of  Equity 
as  my  noble  and  learned  friends  now  present  have 
had,  yet  he  has  heard  more  of  what  passes  in  causes 
in  general  than  almost  any  man  in  the  country,  and 
certainly  was  one  of  the  most  distinguished  advocates 
ever  at  the  bar.  Although  he  has  not  attended  so 
much  to  the  Courts  of  Equity,  he  has  been  called  upon 
in  the  Courts  of  Common  Law  to  attend  to  pleadings 
and  answers  in  Courts  of  Equity.  Lord  Ahinger, 
giving  judgment  in  this  case,  says,  "  The  question  is, 
whether  a  party  suing  is  agent  for  another.*'  That 
is  the  very  point,  which  has  not  been  yet  touched 
upon  here.  In  this  case  Soares  is  the  agent  for  the 
Queen  of  Portugal :  quifacit  per  alium^  fadt  per  se: 
what  the  Queen  of  Portuyal  does  by  her  agent,  she 
does  by  herself,  though  her  name  is  not  upon  the 
record.  The  name  of  Soares  is  upon  the  record  in 
no  other  way  than  as  agent  for  the  Queen  of  Portugal 
It  would  appear  ridiculous  to  say,  you  shall  not  put 
the  Queen  of  Portugal  to  answer,  because  her  name 
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'  does  not  appear  upon  the  record  ;  though  it  is  admitted        1840. 
that  the  person  whose  name  did  appear  had  no  interest       queem 
in  the  concern,    and   that   her  Majesty  was   solely  or  Portuoail 
interested.    Lord  Abingevy  after  observing  that  Soaresy       Gltn. 
proceeding  in  his  own  name,  but  really  on  behalf  of 
the  Queen  of  Portugaly  ought  to  be  restrained  in  his 
action,  until  the  party  for  whom  he  acts  puts  in  her 
answer  to  the  bill  of  discovery,  goes  on  to  say,  "  Why 
not  apply  that  principle  to  an  action  brought  on  a  bill 
of  exchange,  or  other  security?"     I  also  say,   why 
not  ?     Is  it  possible,  on  principle,  to  distinguish  these 
cases  ?     It  is  known  that  most  of  the  persons  required 
to  answer  bills  are  not  parties  to  the  records  in  the 
actions ;  but  they  are  the  persons  who  can  give  the 
best  information,  and  therefore  they  are  repuired  to 
give  that  information.     That  is  the  rule  of  common 
sense,  and  i   trust  it  will   not   be  prevented   from 
operating  by  the   technical   rules   of  the   Court   of 
Chancery,  even  if  I  were  obliged  to  confess,  which 
I  do   not,   that   the  authorities  were   all   decidedly 
against  me. 

There  is  another  case  which  I  ought  to  mention,  de- 
cided by  my  noble  and  learned  friend  on  the  woolsack ; 
the  case  of  Glyn  v.  Soares  (g).  I  find  this  passage 
in  the  judgment :  **  The  acceptors  have  an  undoubted 
right  to  have  that  fact  ascertained ;  namely,  whether 
the  party  holding  the  bills  is  or  is  not  the  person 
who  derived  title  under  the  individual  or  the  oflicer 
to  whose  order  the  bills  were  made  payable ;  because 
upon  the  affirmative  of  that  lact  depends  their  autho- 
rity to  pay  the  bills  which  they  have  accepted,  &c. ; 
but  beyond  that  they  have  no  interest  in  the  subject- 
matter.     It  cannot  be  material  to  them  how  Messrs- 


(g)  3  Myl.  ^  K.466. 
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1840.        Outrequin  &  Jauge  had  the  money  in  their  hands; 

QuEEN^      ^^^y  ^^  ^^^  ^^^y  wished  to  remit  it  to  Portugal,  &c. 
OP  Portugal  This  is  not  a  bill  for  the  purpose  of  administering 

Glyn.  equities  between  the  parties ;  it  is  not  a  bill  in 
which  the  question,  who  is  entitled  to  the  money, 
can  be  discussed ;  it  is  merely  a  bill  to  aid  the 
defence  of  an  action  at  law,  and  it  cannot  cor- 
rectly or  properly  raise  any  question  which  is  not 
material  for  that  purpose."  I  entirely  concur  in  these 
observations;  you  cannot  go  into  any  question  which 
is  not  material  for  the  purpose  for  which  the  bill  is 
filed  ;  that  is,  to  get  at  evidence  which  is  shown  to 
be  material  for  the  purpose  of  defeating  an  action 
unjustly  brought  against  the  person  who  filed  the  bill. 
On  these  grounds  I  feel  it  to  be  my  duty  to  support 
the  judgment  which  my  noble  and  learned  friend  the 
Chief  Baron  has  pronounced  in  this  case ;  and  after 
having  heard  the  opinions  which  my  noble  and  learned 
friends  have  stated  to  your  Lordships,  I  take  them  to 
proceed  upon  a  mere  technical  ground,  for  which  there 
is  no  pretence  in  my  humble  judgment;  and  if  that 
which  they  have  expressed  is  declared  to  be  the  law, 
if  I  continue  my  attendance  in  Parliament,  I  shall 
bring  in  a  bill  to  try  whether  I  can  prevail  on  the 
House  to  get  rid  of  a  law  which  must  be  pregnant 
with  so  much  mischief,  and  which  will  tend  to  inflict 
so  much  injury  upon  the  country.  1  have  felt  this  a 
very  painful  duty;  I  have  stated  the  judgment  which 
in  my  opinion  you  ought  to  give;  and  feeling  decided 
in  my  opinion,  I  could  not  reconcile  it  to  my  conscience 
not  to  come  here  and  to  state  to  your  Lordships  that 
I  enter  my  protest  against  the  decision  about  to  be 
made. 

Lord  Brougham: — I  did  not   say  that  Fenton  v. 
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Hughes  was  reported  upon  other  grounds  tlian  those        is+o. 

upon  which  the  judgment  was  pronounced,  and  which       q^een 

were  stated  by  the  Vice-Chancellor  in  Irving  v.  Thomp-  of  Portugal 

son.     What  I  said  was,  that  there  was  some  vagueness       olyn. 

on  the  part  of  the  Reporter,  which  had  misled  the  Court 

below :  it  is  quite  clear,  by  what  the  Vice-Chaucellor 

says  in  Irving  v.  Thompson^  that  the  Lord  Chief  Baron 

was  misled  respecting  the  grounds  of  the  decision  in 

Fenton  v.  Hughes. — [His  Lordship,  to  show  that  tliere 

was  a  mistake,  read  passages  from  the  judgments  of 

both  the  learned  Judges.] 

Lord  Lyndhurst : — If  the  report  is  looked  at,  it  will 
not  be  found  inconsistent  with  that  which  is  stated  to 
be  the  effect  of  it.  I  have  looked  at  Fenton  v.  Hughes^ 
and  it  is  not  at  all  inconsistent. 

The  Lord  Chancellor : — The  allegations  in  Fenton 
V.  Hughes  are  as  nearly  as  possible  the  allegations  in 
this  cause.  It  is  alleged  that  Bate  was  the  party 
really  interested;  that  the  person  sucing  was  not  sueing 
for  his  own  benefit ;  and  that  the  absent  party,  Bate^ 
was  so  much  interested  in  the  result  of  the  suit,  that 
he  was  to  pay  the  costs,  I  say  nothing  about  what 
may  be  the  ultimate  decree  of  the  Court  in  this  case. 
My  noble  and  learned  friend  seems  to  suppose  that  I 
apply  the  decision  on  this  point  to  the  facts  of  the  case. 
Now  it  is  a  rule  in  Equity,  that  when  a  case  comes  on 
tipon  demurrer,  we  must  take  the  facts  as  stated,  for 
the  purpose  of  the  demurrer.  We  know  nothing  of 
the  truth  of  the  facts  in  the  bill ;  it  may  be  a  mere 
fiction,  a  mere  fable.  It  will  lie  upon  the  parties  to 
prove  these  facts  respecting  Don  Miguel  or  Donna 
Maria ;  we  must  take  the  facts  as  stated  on  the  bill, 
for  the  purpose  of  trying  the  demurrer;  but  for  no 
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1840.        Other  purj)ose.     1  do  not  mean  to  say  that  the  facts 

Queen       ^^y  ^^^  ^^   those  Stated  by  my  noble  and  learned 

or  Portugal  friend;  for  we  really  have  not  the  facts  before  us  in 

Glyn.       '^^'^y  shape  ;  we  must  try  the  demurrer  upon  the  facts 

as  alleged  in  the  bill,  without  regard  to  any  other 

point. 

Lord  Wynford : — 1  conceive  the  principle  which 
the  Courts  have  adopted  is  this  :  that  the  Court  says, 
"  Unless  you  condescend  to  answer  the  bill,  you  shall 
not  go  on  with  the  action;"  Hullett  v.  The  Kir^  of 
Spain. 

The  Lord  Chancellor : — ^That  was  a  bill  for  relief 
My  noble  and  learned  friend  has  not  distinguished 
very  happily  between  bills  for  relief  and  bills  for  dis- 
covery, which  is  a  very  important  distinction  :  this  is  a 
mere  bill  of  discovery. 

It  was  then  ordered,  that  the  order  complained  of 
in  the  appeal  be  reversed,  and  that  the  demurrer  be 
allowed. 


Queen       ANOTHER  appeal  by  the  Queen  of  Portugal  against 
OP  Po^RTUGAL  ^^  ^j.^^^  ^f  ^Yie  Court  of  Exchequer  made  on  the  9th 

GowERs.  of  February  1836,  overruling  her  Majesty's  demurrer 
August  6.  j^  ^  similar  bill  of  discovery  filed  by  Messrs,  Gowers 
against  Soares  and  her  Majesty,  came  to  be  heard  on 
the  6th  of  August^  when  counsel  appeared  for  her 
Majesty  and  opened  the  appeal,  but  no  counsel  ap- 
peared for  the  Messrs.  Gowers^  nor  had  they  put  in 
their  answer  to  the  appeal.  The  order  of  the  Court 
of  Exchequer  was  reversed,  and  it  was  ordered  that 
the  demurrer  should  be  allowed. 
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Sir  Felix  Booth,  Bart.,  and  the  other' 
Directors  of  the  London  Joint  Stock 
Bank,  and  George  Pollard,  the 
Manager  of  that  Bank      -         -         - 

The   Governor   and    Company   of 
Bank  of  England 


Appellants. 


1840: 
July  7.  9.  20. 


^Respondents. 


A  PARTNERSHIP  coDsisting  of  more  than  six  persons,  carrying  on 
the  business  of  bankers  in  or  within  65  miles  of  London,  cannot, 
without  violating  the  Acts  of  Parliament  respecting  the  Bank  of 
England,  accept,  in  the  course  of  such  business,  a  bill  of  exchange 
payable  at  less  than  six  months  from  the  time  of  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot  legally  be 
effected  by  an  indirect  and  circuitous  contrivance. 

A  London  Joint  Stock  Bank,  consisting  of  more  than  six  partners, 
entered  into  an  agreement  with  a  bank  in  Canada,  that  O.  P,, 
manager  of  the  London  Joint  Stock  Bank,  but  not  a  partner 
therein,  should  accept  bills  drawn  on  him  by  the  Canada  bank, 
payable  at  less  than  six  months  from  the  acceptance  thereof;  and 
that  the  London  Joint  Stock  Bank  should  provide  funds  for  the 
due  payment  of  such  bills ;  the  money  transactions  arising  there- 
upon being,  in  the  accounts  between  the  two  banks,  to  be  treated 
as  transactions  between  the  said  banks.— -Held  by  the  Lords 
(affirming  the  judgment  of  the  Master  of  the  Rolls), — 

1 .  That  the  acceptance  of  such  bills,  in  execution  of  such  agree- 
ment,  was  unlawful,  regard  being  had  to  the  Acts  in  force  respect- 
ing the  Bank  of  England, 

2.  That  such  acceptances  would  not  be  lawful,  even  if  the  London 
Joint  Stock  Bank,  at  the  time  of  the  acceptances,  had  in  hand 
funds  on  account  of  the  bank  in  Canada  equal  to  the  amount  of 
the  bills  so  accepted. 

3.  That  the  acceptances  of  such  bills  would  not  be  lawful  if  the 
London  Joint  Stock  Bank  had  not,  at  the  time  of  the  acceptances, 
any  funds  in  hand  belonging  to  the  bank  in  Canada,  but  the  bills 
were  accepted  on  the  credit  of  a  contract  by  that  bank  to  remit 
funds  to  meet  such  acceptances  before  the  bills  became  payable. 

4.  That  the  Bank  of  England  might  maintain  an  action  against  the 
London  Joint  Stock  Bank,  founded  on  such  transactions. 

It  is  improper  to  print  in  the  Appeal  Cases,  or  Appendix,  the  inter- 
rogatories in  a  bill  or  other  unnecessary  matter. 

If  the  second  counsel  for  an  Appellant  cannot  attend  in  his  turn,  the 
House  will  hear  him  afterwards  in  reply  to  the  Respondent's 
counsel,  but  will  confine  him  strictly  to  the  reply. 


Bank 

of  England^ 

its  exclusive 

Privileges. 

Acts  of 

Farliament^^ 

Construction. 


Practice* 


The  Appellant  George  Pollard  is  the  manager  of, 
but  not  a  partner  in,  the  London  Joint  Stock  Bank, 
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1840.       which  IS  a  co-partnership,  consisting  of  more  than  six 
^T^^^    '      persons,  carrying  on  the  business  of  bankers  in  the 
V.  city  of  London.     The  other  Appellants  are  partners 

OF  England.  ^^  and  directors  of  that  company.  In  July  1836 
they  issued  a  prospectus,  explanatory  of  the  objects 
of  the  company,  stating,  among  other  things,  that 
their  capital  would  be  3,000,000  ?.,  in  60,000  shares 
of  50/.  each;  that  the  company  would  transact  all  the 
various  branches  of  business  legitimately  belonging 
to  banking  concerns  and  to  general  agency  in  the 
money  market,  under  the  superintendence  of  a  chair- 
man, deputy -chairman,  and  board  of  directors ;  that 
the  directors  would  cause  a  deed  of  setttlement  to  be 
prepared  in  conformity  with  the  Acts  of  Parliament 
relating  to  joint-stock  banks,  &c.  A  second  pro- 
spectus, issued  in  October  of  the  same  year,  stated 
that  the  bank  would  open  in  their  temporary  offices 
on  Monday  the  21st  of  November  then  next,  and  the 
directors  invited  the  attention  of  the  public  to  the 
mode  in  which  the  business  would  be  conducted,  viz. 
"  Accounts  of  parties,  properly  introduced,  will  be 
received  agreeably  to  the  present  custom  oi  London 
bankers,  with  this  advantage,  that  interest  will  be 
allowed  on  current  accounts  and  on  deposits.  Sums 
of  money  will  be  received  on  deposits,  at  such  rate  of 
interest  and  for  such  periods  as  may  be  agreed  upon, 
reference  being  had  to  the  state  of  the  money  market. 
The  agency  of  joint-stock  and  other  country  and 
foreign  banks  will  be  undertaken  upon  such  terms  as 
may  be  agreed  upon,"  &c.  Other  prospectuses  were 
issued  afterwards  in  the  same  year  and  in  1837, 
further  enlarging  on  the  objects  of  the  institution, 
and  on  the  advantages  to  be  derived  from  it. 

The  company  commenced  business  in  November 
1836,  and  shortly  after  advertised  that  they  were  ready 
to  act  as  the  London  agents  of  foreign  banks.     Appli- 
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cation  was  consequently  made  to  them  by  a  bank,  1840. 
carrying  on  business  at  Kingston^  in  Upper  Canada^  booth 
called  the  Commercial  Bank,  to  know  the  terms  upon  v. 

which  they  would  undertake  their  agency  in  London,  qf  Emolavd. 
The  application  was  by  letter,  dated  the  14th  of 
March  1837,  addressed  by  Mr.  Harper^  the  cashier 
of  the  Commercial  Bank,  to  the  Appellant  George 
Pollard,  ^he  following  is  an  extract :  "  In  conse- 
quence of  having  seen,  in  a  London  newspaper,  an 
advertisement  by  your  bank,  dated  the  21st  November 
last,  stating  its  wish  to  become  the  agent  for  foreign 
banks,  I  am  directed  by  the  board  of  this  institution 
to  address  you  on  that  subject.  Messrs.  T.  Wilson 
k  Co.  have  been  our  agents  since  February  1833; 
from  which  time  to  the  31st  December  last  we  have 
remitted  to  them,  in  drafts  and  specie,  382,373/. 
sterling,  the  commission  paid  them  1,911/.  175.,  and 
interest  on  account  current  7C5/.  lis.  6e/."  "  Their 
commission  is  half  per  cent,  on  the  D'.  side  of  the 
account,  charging  and  allowing  4  /.  per  cent,  interest. 
They  engage  to  accept  drafts  of  the  president  to  the 
extent  of  40,000/.  sterling  beyond  the  effects  which 
may  be  in  their  hands ;  it  being  understood  that  such 
drafts  shall  in  all  cases  be  covered  by  remittances 
within  60  days  from  the  period  of  their  issue,  the 
usual  time  for  drafts  on  London  being  60  days'  sight. 
I  beg  further  to  add,  that  it  is  probable  this  bank  may 
wish  the  credit  extended  from  40,000/.  to  60,000/. 
sterling,  on  which  to  draw  in  case  of  need,  when  our 
new  capital  is  paid  in." 

On  the  26th  oi  April  1837,  the  London  iomi  Stock 
Bank  wrote  to  the  Respondents  the  following  letter : — 

"  Gentlemen, — Having  received  from  a  transatlan- 
tic chartered  bank  the  offer  of  their  agency,  which 
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1840.       would  involve  the  necessity  of  this  bank  accepting 
"^    '      their  drafts  payable  at  a  shorter  date  than  six  months^ 
V.  the  directors  of  this  bank  are  desirous  of  knowing 

OF  Ekoland.  whether  the  directors  of  the  bank  of  England  would 
interpose  any  difficulty  in  the  way  of  this  bank  accept- 
ing such  drafts. 
"  I  have  the  honour,  &c.  Geo.  Tat/ler,  Chairman." 

The  secretary  of  the  Bank  of  England  wrote  to  the 
London  Joint  Stock  Bank  the  following  letter  in 
reply : — 

"  Bank  o{  England,  27  April  1837. 
"  Sir, — I  am  desired  to  acknowledge  the  receipt 
of  your  letter  of  the  26th  instant,  addressed  to  the 
Governor  and  Court  of  Directors  of  the  Bank  of 
England^  in  which  you  ask  whether  the  Directors  of 
the  Bank  of  England  would  interpose  any  difficulty 
in  the  way  of  the  London  Joint  Stock  Bank  accepting 
drafts  payable  at  a  shorter  date  than  six  months :  and 
in  reply  I  have  to  state  that  such  acceptances  would 
be  an  infraction  of  the  privileges  of  the  Bank  of 
England^  and,  as  respects  the  public,  would  be  illegal 
and  void,  and  consequently  could  not  be  permitted 
by  this  corporation. 

"  I  have  the  honour,  &c.  William  Knight. 

"  George  Tayler^  Esq.  &c." 

On  the  6th  of  May  1837,  the  board  of  directors 
of  the  London  Joint  Stock  Bank  resolved  as  follows: 
"  That  a  communication  be  made  to  the  Kingston 
Bank,  stating  the  directors'  readiness  to  accept  their 
account  on  the  following  conditions :  that  their  drafts 
to  the  extent  of  40,000  /.  on  the  manager  of  this  bank 
be  accepted  by  him  in  his  individual  capacity ;  or 
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that,  instead  of  drawing,  they  issue  promissory  notes        1840. 
payable  at  this  bank:  that  half  per  cent,  commission       uooth 
be  charged :  that  interest  be  charsred  at  the  rate  of         «• 
5 1,  per  cent,  per  annum  when  this  bank  is  under  cash  of  England. 
advance,   and  allowed  at    the  rate  of  41.  per   cent. 
when  the  balance  is  in  their  favour." 

In  pursuance  of  that  resolution,  Mr.  Pollard  wrote 
to  the  cashier  of  the  Canada  Bank,  a  letter  dated 
the  6th  of  May  1837,  from  which  the  following  are 
extracts : — 

"  London  Joint  Stock  Bank,  6  May  1837. 
"  I  have  to  acknowledge  the  receipt  of  your  favour 
under  date  of  the  14th  March,  which  has  been  laid 
before  our  board  of  directors,  who  have  desired  me  to 
reply  thereto.  You  are  perhaps  aware  that  by  the 
charter  of  the  Bank  of  England,  no  joint-stock  bank 
can  accept  bills  of  exchange  in  London,  or  within 
65  miles  of  it,  at  a  less  date  than  six  months:  at 
least  such  is  the  construction  put  upon  the  charter 
by  the  Court  of  Common  Pleas  and  the  Master  of  the 
Rolls.  It  suggested  itself  to  our  directors  that  some 
difficulty  might  arise  in  the  way  of  accepting  your 
agency  from  this  circumstance ;  and  they  therefore 
applied  to  the  Bank  of  England  to  know  whether, 
under  the  circumstances  in  which  the  monetary  con- 
cerns of  the  two  countries  were  placed,  they  would 
avail  themselves  of  the  privilege  they  claim  to  prevent 
this  bank  accepting  transatlantic  bills  at  a  short  date* 
The  directors  of  that  institution  have  thought  proper 
to  give  a  negative  answer  to  our  proposal,  and  we 
much  feared  that  the  plan  which  had  been  adopted 
by  us  with  great  success,  as  far  as  English  country 
banks   were  concerned,   could   not   be   extended   ta 
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1 840.  America.  Our  plan  is  this  :  instead  of  their  drawing 
^^  '  bills  requiring  an  acceptance,  they  issue  promissory 
V,  notes   payable   at   the    London   Joint   Stock    Bank. 

OF  England.  Another  mode  of  getting  over  the  difficulty  has  been 
suggested ;  which  is,  that  parties  whose  agency  this 
bank  might  take,  should  draw  upon  me  in  the  fol- 
lowing form  : — *  To  Geo.  Pollard^  esq.,  manager  of 
the  London  Joint  Stock  Bank,  London;*  and  that 
the  due  payment  of  my  acceptances  should  be  gua- 
ranteed by  this  bank. 

"  Having  now  explained  to  you  fully  our  position, 
it  remains  only  for  me  to  state  that  this  bank,  relying 
upon  the  statements  contained  in  your  letter,  will  be 
happy  to  undertake  your  agency  upon  the  following 
terms :  that  this  bank  shall  pay  your  promissory  notes, 
drawn  at  three  months'  date,  to  the  extent  of  40,000/., 
upon  the  understanding  that  you  remit  us  fiinds  in 
cash  or  bills  within  60  days  from  the  period  of  this 
issue ;  or  if  you  prefer  it,  I  will  accept  your  bills  to 
a  similar  amount,  at  60  days'  sight,  with  a  like  un- 
derstanding. I  mention  40,000  /.,  that  being  the 
advance  you  at  present  require ;  but  should  your  trans- 
actions increase,  we  shall  be  happy  to  meet  you  with 
liberality  on  this  point.  The  commission  you  name 
is  considerably  under  the  charge  for  transatlantic 
business  ;  but  as  it  is  what  you  have  been  in  the  habit 
of  paying,  we  of  course  cannot  ask  you  to  increase  it. 

"  With  regard,  however,  to  the  interest  charged  and 
allowed  you  by  your  present  agents,  we  do  not  feel 
that  it  is  a  correct  principle  to  charge  and  allow  the 
same  rate.  The  mode  we  should  propose  to  adopt 
(and  it  is  the  general  rule  in  banking  transactions), 
is  to  make  a  difference  of  1  /.  per  cent,  in  the  rate, 
according  to  the  value  of  money.     For  the  present. 
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while  money  is  so  scarce,  we  should  propose  to  charge  i840. 
you  5/.  per  cent,  upon  the  amount  we  may  be  in  ^^^^^ 
advance  to  you,  and  to  allow  you  4  /.     Should  money  »• 

decrease  in  value  we  should  charge  4  /.  and  allow  3  /.  of  England. 
per  cent.,  or  charge  3  L  and  allow  2  /.,  according  to 
the  current  rate  of  the  market ;  and  I  consider  that  on 
an  average  you  would  be  considerable  gainers  by  the 
change.  The  slight  difference  between  the  terms 
proposed  by  you,  and  those  to  which  our  directors  are 
willing  to  accede,  leaves  me  no  doubt  that  a  connexion 
will  be  formed  between  us,  which  I  trust  will  long 
continue  to  our  mutual  advantage/* 

In  reply  to  this  letter,  the  cashier  of  the  Canada 
Bank  addressed  to  Mr.  Pollard  a  letter,  dated  21st 
June  1837,  from  which  the  following  are  extracts  : — 

**  M.  D.  Kingston,  21  June  1837. 
"  Sir, — Your  favour  of  the  6th  ultimo  has  come  to 
hand,  the  contents  of  which  having  been  submitted 
to  the  board,  I  am  directed  to  inform  you  that  the 
explanations  relative  to  the  principles  on  which  your 
institution  conducts  its  business  has  met  the  approba- 
tion of  the  board  of  this  bank,  and  has  had  its  influ- 
ence  in  deciding  them  to  close  with  your  offer  on  the 
terms  expressed  in  your  letter,  viz.  that  of  making  a 
difference  of  1  /.  per  cent,  on  the  charge  of  interest, 
debiting  this  bank  at  the  rate  current  in  your  city  for 
the  half  years  ending  30th  June  and  31st  of  December , 
on  your  advances,  and  crediting  us  at  1  L  per  cent* 
less  on  balances  in  our  favour  in  your  hands ;  your 
charge  of  commission  being  one-half  per  centum. 
The  board  are  perfectly  satisfied  with  the  credit  of 
40,000  /.  at  present ;  and  it  will  only  be  when  the 
commerce  of  the  country  takes  a  more  favourable 
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* 

1840.       turn,  and  that  our  capital  is  increased,  that  we  will 

g^^^       take  advantage  of  your  offer  to  augment  it. 

V.  "  The  board  have  also  taken  into  consideration  both 

OF  England,  the  modes  you  propose  for  valuing  on  you  so  as  not 

to  come  within  the  power  of  the  Act  in  favour  of  the 

Bank  of  England^  and  prefer  that  of  drawing  on  you 

as  manager  at  60  days'   sight,  being  the  dates  at 

which  bills  are  commonly  negotiated,  and  which  the 

public  would   prefer.      Such   being   their   decision, 

please  send  me  a  guarantee  of  your  bank  to  protect 

the  drafts  of  the  president  of  this  institution. 

"  I  remain,  &c.  J.  A .  Harper^  Cashier." 

This  letter  was  submitted  to  a  board  of  directors  of 
the  London  Joint  Stock  Bank,  held  on  the  26th  of 
July  1837,  when  the  following  resolution  was  come 
to: — "A  letter  dated  21st  June^  from  the  Kingston 
Commercial  Bank,  U.  C,  having  been  received,  it 
was  resolved,  that  in  conformity  with  the  request  of 
the    Kifigston    Commercial    Bank   of  the    Midland 
District,  Upper  Canada^  a  letter  be  written  to  the 
president  and  directors  of  said  bank,  enclosing  two  of 
the  printed  forms  of  agreement,  signed  by  the  trus- 
tees of  this  bank,  with  the  following  additional  words : 
*  And  that  the  said  London  Joint  Stock  Bank  will 
provide  on  your  behalf  the  necessary  funds  to  pay  at 
maturity  all  such  bills  as  may  be  drawn  by  the  said 
bank   upon,   and   accepted   by,    Mr.    Geo.   Pollard, 
manager  of  the  said  London  Joint  Stock  Bank,  such 
bills  being  accepted  by  him  in  his  individual  capa- 
city :'  with  a  request  that  the  president  and  directors 
will  return  one  of  such  agreements  signed  by  them." 

In  pursuance  of  that  resolution,  the  secretary  of  tlie 
London  Joint  Stock  Bank  wrote  to  the  Canada  Bank 
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OP  Ekolavo. 


CASES  IN  THE  HOUSE  OF  LORDS.  517 

a  letter,  dated  the  20th  of  July  1837,  of  which  the       i840. 
following  is  a  copy : —  ^^ — ^^"^ 

"  Gentlemen,—  I  am  directed  by  the  board  of  direc-  ^^""^ 
tors  of  the  London  Joint  Stock  Bank  to  acknowledge 
the  receipt  of  your  letter,  addressed  to  Mr.  Pollard 
the  manager,  under  date  21st  June^  and  to  express 
their  satisfaction  that  the  intercourse  which  has  already 
taken  place  between  the  two  companies  has  resulted 
in  the  formation  of  a  permanent  connexion.  The 
directors  of  this  bank  quite  approve  of  the  mode  of 
drawing  which  you  have  selected ;  and  I  beg  leave  to 
enclose  you  two  copies  of  the  contract  which  the  state 
of  the  law  in  this  country  makes  it  necessary  for  this 
bank,  as  a  joint-stock  company,  to  enter  into  with  the 
parties  keeping  accounts  with  it;  to  which  you  will 
perceive  such  words  have  been  added  as  the  circum- 
stances of  the  case  and  your  request  made  necessary. 
These  are  both  signed  by  the  six  trustees  of  this  com- 
pany;  and  I  am  to  request  that  you  will  be  pleased  to 
execute  them  on  your  part,  and  to  return  one  of  them 
to  me,  retaining  the  other  in  your  possession,  in  con- 
formity with  the  desire  expressed  in  your  letter. 

"  I  am,  Gentlemen,  your  obedient  servant, 

"  Michael  BoyUr 

The  copies  of  the  contract  enclosed  in  the  letter 
were  as  follows : — 

"  To  the  Commercial  Bank  of  the  Midland  District, 

Kingston^  Upper  Canada. 

"  London,  26th  July  1837. 

"  Gentlemen, — In  consideration,  of  your   keeping 

a  banking  account  with  the  Ltondon  Joint  Stock  Bank, 

we,  as  trustees  of  the  company,  hereby  engage  that 

the  capital  stock  and  funds  of  the  company  shall  be 

VOL.  VII.  M  M 
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1840.        liable  to  you  for,  and  shall  make  good  to  you,  any 

^"^^^^^      balance  that  may  become  due  to  you  on  your  current 

V.         and  other  accounts  with  it;  and  that  the  said  London 

OF  EscLiKD.  Joint  Stock  Bank  will  provide  on  your  behalf  the 

necessary  funds  to  pay  at  maturity  all  such  bills  as  may 

be  drawn  by  your  bank  upon,  and  accepted  by,  Mr. 

George  Pollard,  manager  of  the  said  London  Joint 

Stock  Bank. 

**  We  are,  Gentlemen,  your  obedient  servants, 

"  W.  M.  Christie.  George  Schokfield. 

J.  P.  Darthez,  y.        fF"*  Shadbolt. 
George  H.  Foster.        TT"*  Venahles'' 


"  To  Messrs.  W.  M.  Christie,  J.  P.  Darthez,  y., 
G.  11.  Foster,  G.  Scholcfield,  W^  Shadbolt,  and  W 
Venables,  Trustees  of  the  said  London  Joint  Stock 
Bank: 

"  Gentlemen, — You  having  engaged  that  the  capital 
stock  and  funds  of  the  Zowt/on  Joint  Stock  Bank  shall 
be  liable  for,  and  shall  make  good  any  balance  that 
may  become  due  to  us  on  our  current  or  other  accounts 
with  it,  we  hereby  agree  as  a  separate  contract  with 
you,  to  pay  to  you  and  the  survivors  and  survivor 
of  you,  or  the  trustees  of  tlie  company  for  the  time 
being,  on  demand,  such  sum  or  sums  of  money  as 
may  at  any  time  be  due  from  us  to  the  said  bank." 

The  latter  agreement  was  subsequently  returned  to 
the  London  Joint  Stock  Bank,  signed  by  the  presi- 
dent of  the  Canada  bank,  and  dated  11th  September 
1S37.  Early  in  July  1837,  the  Canada  Bank  com- 
menced drawing  bills  on  George  Pollard,  esq.,  as 
manager  of  the  London  Joint  Stock  Bank,  and  amongst 
others,  drew  a  bill,  dated  the  25th  of  July  1837,  of 
which  the  following  is  a  copy : — 
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"  Kingston^  U.  C,  25^  July  1837.  )840. 

"£.  1,000  stg.  ^'q^ 

"  Sixty  jjT     days    |  after  sight  pay  q  this  my  first  ^-^^ 

of  Exchange  2  2d  and  2  3d  unpaid,  ^  *^  ^^  order  of  England. 
of  Frcf  ^.  ^^Tarper, <«  Esq.,  Cashier, o  the  sum  of 
One  Thou^  sand  Po^s  unds  sterling,^  value  re- 
ceived, ^  which  I  place  to  account  of  the  Com- 
mercial Banl^k  Midla'S  nd  District,  with  or  without 
further          ^  advice.    Z 

"  John  S.  Cartwrighty  President. 

**  To  George  Pollard^  Esq.  Manager, 
London  Joint  Stock  Bank,  London.^* 

This  bill  was  sent  over  to  the  Bank  of  England 
among  other  remittances  from  America,  and  was  re- 
ceived here  in  September  1837.  It  was  presented 
for  acceptance,  and  was  accepted  in  the  form  appear- 
ing above.  The  officers  of  the  Bank  of  England 
having  some  doubt,  in  consequence  of  the  omission 
of  the  word  '^manager,"  whether  the  acceptance 
was  such  as  they  were  bound  to  require,  the  bill  was 
put  into  the  hands  of  their  notary,  who  presented  it 
again  at  the  London  Joint  Stock  Bank  for  an  accept- 
ance according  to  its  tenor.  In  answer,  one  of  the 
clerks  stated  that  the  acceptance  on  it  was  sufficient, 
and  that  the  I^ondon  Joint  Stock  Bank  was  ready  to 
discount  the  bill.  A  protest  was  thereupon  drawn  up 
as  for  non-acceptance,  but  the  Bank  subsequently 
received  the  amount  of  the  bill  minus  the  discount. 
Mr.  Pollard  wrote  to  the  cashier  of  the  Canada  Bank 
a  letter,  dated  the  6th  of  October  1837,  which,  after 
referring  to  what  had  taken  place,  stated  as  follows : 
"  I  beg  to  suggest  that  it  may  altogether  be  obviated 
by  your  hereafter  omitting  the  word  *  manager,' 
addressing  your  drafts  to  *  Geo.  Pollard,  Esq.  at  the 
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1840.       London  Joint  Stock  Bank,  London'^*    This  having 
^^    '     been  agreed  to  by  the  Commercial  Bank,  the  word 
V.  "  manager,"   in   the  bills  subsequently  drawn,   was 

or  Encland.  dispensed  with.  The  form  of  the  acceptance  of  the 
bills  was  also  altered  by  introducing  the  word  "  pay- 
able" before  the  word  "  at;"  so  that  the  subsequent 
acceptances  stood  thus :  "  Accepted,  payable  at  the 
London  Joint  Stock  Bank. — Geo.  Pollard** 

On  the  26th  o^  October  1837,  the  solicitors  to  the 
Bank  of  England  wrote  to  the  directors  of  the  Lon- 
don  Joint  Stock  Bank  a  letter,  of  which  the  following 
is  a  copy :  — 

"  Gentlemen, — The  attention  of  the  governors  and 
directors  of  the  Bank  of  England  has  been  drawn  to 
bills  of  exchange  which  have  recently  appeared  drawn 
by  a  bank  in  Upper  Canada^  for  which  it  appears  you 
act  as  London  agents,  upon  your  manager,  and  ac- 
cepted at  your  oflSce.  The  Bank  are  advised  that 
the  acceptance  of  such  bills,  having  less  than  six 
months  to  run,  is  a  violation  of  their  exclusive  privi- 
lege ;  and  we  request  to  know  whether  it  is  intended 
to  persist  in  the  practice,  as  in  that  case  we  are  in- 
structed to  take  immediate  proceedings  to  obtain  an 
injunction  from  a  Court  of  Equity. 

"  We  are,  &c.     Freshfield  k  Son." 

In  reply,  the  said  solicitors  received  from  the  direct- 
ors of  the  London  Joint  Stock  Bank  the  following  let. 
ter,  dated  the  2d  of  November  1837,  signed  by  their 
secretary : — 

"  London  Joint  Stock  Bank,  2d  Nov.  1837. 
"Glentlemen, — Your  letter  of  the  26th  ult.,  addressed 
to  the  directors  of  this  bank,  was  laid  before  the  board 
yesterday ;  and  in  reply  thereto,  I  am  instructed  to 
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state  that  the  directors  deny  that  any  practice  has       1840. 
been  adopted  by  the  London  Joint  Stock  Bank  which       booth 
is  a  violation  of  the  exclusive  privilege  of  the  Bank  of         v. 
England  \  the  London  Joint  Stock  Bank  never  having  op  England. 
accepted,  nor  directed  nor  authorised  their  manager, 
or  any  other  person,  to  accept  any  bills  of  exchange 
having  less  than  six  months  to  run.     I  am,  &c. 
To  Messrs.  Freshfield  &  Son.  Michael  Boyle'* 

In  November  1837,  the  Respondents  filed  their 
bill  in  Chancery  against  the  Appellants,  stating  the 
Act  of  6  &  6  fV.  &  -A/.,  c.  20,  establishing  the  Bank 
of  England;  and  the  Acts  of  8  &  9  JV.  3,  c.  30; 
6  Anne,  c.  22  ;  39  &  40  G.  3,  c.  28 ;  7  G.  4,  c.  40, 
and  3  &  4  IV.  4,  c.  98 ;  all  granting  and  securing 
to  it  certain  exclusive  privileges  (a) ;  and  that  by 
the  last-mentioned  Act,  it  was,  among  other  things, 
enacted,  that  during  the  continuance  of  the  said  pri- 
vileges no  other  body  corporate,  society  or  company, 
or  persons  united  or  to  be  united  in  partnership, 
exceeding  six  persons,  should  issue,  in  or  within  65 
miles  of  Loudon,  any  bill  of  exchange  or  promissory 
note,  &c.  for  payment  of  money  on  demand,  &c.;  but 
still  that  any  body  politic  or  corporate,  or  society,  or 
company,  or  partnership,  although  consisting  of  more 
than  six  persons,  might  carry  on  the  trade  or  business 
of  banking  in  or  within  65  miles  o{ London  ;  provided 
such  body,  ^c.  did  not  borrow,  owe,  or  take  up,  in 
England,  any  sum  or  sums  of  money  on  their  bills  or 
notes,  payable  on  demand,  or  at  any  less  time  than  six 
montlisfrom  the  borrowing  thereof,**  &c. 

The  bill  then  stated  the  establishment  of  the  Lon* 
don  Joint  Stock  Bank  by  deed  of  partnership,  in  1836, 

(a)  The  material  parts  of  these  Acts  are  set  forth  in  the  case  of 
The  Bank  of  ^England  v.  Anderson ,  2  Keen,  328  &  367,  so  fre- 
quently referred  to  in  the  arguments  and  judgment  in  this  case. 
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1840.       and  set  forth  extracts  from  the  various  prospectuses 
Booxn       issued  by  the  directors,  and  their  correspondence  with 
V-  the  Commercial  Bank  of  Kingston  in  Canada,  and 

OF  Ekoland.  with  the  Respondents,  to  the  effect  before  stated ;  and 
after  charging  that  the  said  agreement  and  transac- 
tions between  the  Appellants  and  the  Commercial 
Bank  of  Canada  were  violations  of  the  rights  and 
privileges  of  the  Respondents,  the  bill  prayed  for  an 
account  of  all  bills  of  exchange  and  promissory 
notes  accepted  or  caused  to  be  accepted  by  the  Appel- 
lants on  behalf  of  their  partnership,  payable  at  less 
than  six  months  from  acceptance  thereof,  and  particu- 
larly of  all  such  bills  and  notes  drawn  upon  the  Ap- 
pellants' company  and  accepted  by  the  Appellant 
G.  Pollard,  in  the  form  in  which  the  said  bill  dated 
the  25th  of  July  1837  was  accepted,  and  payable  at 
less  time  than  six  months  from  acceptance  thereof ; 
and  also  an  account  of  the  gains  and  profits  made  by 
such  acceptances,  &c. ;  and  that  it  might  be  decreed 
that  the  accepting,  or  causing  to  be  accepted  by 
G.  Pollard  the  said  bill  of  exchange,  in  the  manner 
aforesaid,  was  a  fraud  upon  the  Respondents;  and 
that  the  Appellants  might  be  restrained  from  accept- 
ing or  causing  to  be  accepted,  for  or  on  behalf  of  the 
London  Joint  Stock  Bank,  any  bill  of  exchange  or 
promissory  note  payable  at  less  than  six  months  from 
the  acceptance  thereof;  and  from  accepting  or  caus- 
ing to  be  accepted  by  G.  Pollard,  or  any  agent  of 
theirs,  in  the  form  in  which  the  said  bill  of  the  25th 
of  July  1837  was  accepted,  any  bills  of  exchange  or 
promissory  notes  drawn  upon  the  said  company, 
payable  at  less  time  than  six  months  from  acceptance 
thereof;  and  that  all  the  Appellants  might  be  re- 
strained from  in  any  manner  borrowing,  owing,  or 
taking-up  in  England,  for  or  on  behalf  of  the  said 
Joint  Stock  Company,  any  sums  of  money  on  bills  or 
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notes  of  the  company  payable  on  demand,  or  at  less        i840. 
time  than  six  months  from  the  borrowing  thereof.  Booth 

The  Appellant  6?.  Pollard  put  in  his  answer  to  ^' 

the  bill  in  February  1838;  and  the  Appellants  the  of  Ekolakd. 
directors  put  in  their  joint  answer  in  the  month  of 
March  following.  Both  answers  submitted  that  the 
acceptance  by  Pollard  of  the  bills  of  the  Commercial 
Bank  of  Canada  was  not  a  violation  of  the  exclusive 
privileges  secured  to  the  Respondents  by  the  said  Acts 
of  Parliament. 

As  soon  as  these  answers  were  put  in,  the  Re- 
spondents moved,  before  the  Master  of  the  Rolls,  for 
an  injunction  against  the  Appellants,  upon  notice,  in 
the  terms  of  the  prayer  of  the  bill. 

Lord  Langdahj  M.  R.,  by  an  order,  dated  the  16th 
of  June  1838,  granted  the  injunction  **  to  restrain 
the  partnership  called  the  London  Joint  Stock  Bank, 
and  every  partner  therein,  and  the  Appellant  G. 
Pollardy  and  every  clerk  of  the  said  partnership,  from 
accepting  or  causing  to  be  accepted,  in  the  name  of 
the  said  partnership  or  of  G.  Pollard^  &c.,  in  the 
course  of  their  banking  transactions,  any  bill  of  ex- 
change payable  on  demand,  or  at  any  time  less  than 
six  months  from  the  acceptance  thereof." 

That  was  the  order  now  appealed  from.  The  appeal 
was  argued  in  the  presence  of  the  Judges  (6). 

Mr.  Kindersley,  for  the  Appellants : — ^There  is  no 
difference  between  the  parties  as  to  the  facts  of  the 
case.  The  deed  of  partnership,  and  the  prospectuses 
which  were  put  forth  by  the  Appellants  before  and 
after  they  opened  their  bank,  indicated  a  bank  of 

{b)  Lord  C.  J.  Tindal;  Justices  Littledale,  Bosanquet^  Pat' 
teson^  WiUlams,  Coleridge ^  Coltman,  Mauley  and  Rolfe;  and 
IVaroiitf  Parke  and  Oumey, 
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1840.  deposit  and  not  of  issue.  Tlie  only  bye-laws  made 
Qf^ja  under  the  powers  contained  in  the  deed  were  two 
^'  resolutions,  by  the  first  of  which,  passed  in  November 
pvEkolamd.  1836,  the  directors,  to  whom  the  deed  of  settlement 
gave  the  entire  and  exclusive  management  and  super- 
intendence, appointed  the  Appellant  George  Pollard^ 
**  Manager  of  the  bank,  exclusively  to  indorse  all 
such  bills  of  exchange,  promissory  notes,  and  other 
negotiable  securities,  and  to  draw  such  cheques  in 
the  name  or  on  account  of  the  company,  or  the 
trustees  thereof,  as  may  be  necessary  in  the  usual 
course  of  business."  By  the  second  bye-law,  made  in 
April  1837,  it  was  resolved,  **  That  no  bill  or  note 
be  issued  for  a  less  amount  than  100/. ;  that  the 
amount  of  bills  or  notes,  with  the  above  reservation, 
be  divided  into  such  sums  as  will  meet  the  wishes  of 
depositors,  to  cover  the  amount  of  their  deposit  and 
interest,  the  depositors  paying  for  the  stamps ; 
that  all  bills  be  accepted  by  the  manager,  signed 
by  the  depositors  as  drawn,  entered  by  the  clerk, 
&c. ;  that  all  notes  be  signed  by  the  manager,  and 
entered  by  a  clerk,  &c. ;  that  after  such  signatures 
and  entry,  all  bills  and  notes  for  issue  shall  be  laid 
before  the  chairman,  who  shall  examine  if  the  signa- 
tures are  proper,"  &c.  In  conformity  with  this  reso- 
lution, forms  of  deposit,  notes  and  bills,  and  deposit 
receipts,  were  printed.  Neither  the  deed  of  settlement 
nor  any  resolution  or  bye-law  conferred  any  other 
power  on  the  directors,  or  any  other  officer  of  the  com- 
pany, to  sign,  or  authorized  any  person  to  sign  any 
bills  or  notes,  or  other  negotiable  securities ;  and  no 
deposit  note  or  bill  has  been  filled  up  for  a  less  sum 
than  100/.,  or  made  payable  at  a  shorter  period  than 
six  months  from  the  issuing  thereof.  The  deposit 
_  receipts  are  not  negotiable,  or  capable  of  transfer  or 

^^^^  assignment  by  indorsement  or  delivery. 
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The  correspondence  set  forth  in  the  printed  cases        isio. 
shows  that  the  transactions,  of  which  the  Respondents      *  booth  ' 
complain,  had  their  inception  in  the  desire  of  the  bank  v- 

in  Canada  to  avail  themselves  of  the  agency,  in  this  op  Enolawd. 
country,  of  the  London  Joint  Stock  Bank.  The  pro- 
position was  made  by  the  Canada  Bank,  and  was 
entertained  by  the  Appellants  without  any  desire  to 
interfere  with  the  exclusive  privileges  of  the  Bank  of 
England.  Two  modes  of  agency  were  open  to  the 
foreign  bank ;  either  to  issue  their  promissory  notes 
payable  at  the  Appellants*  bank  in  London — a  mode 
generally  adopted — or  to  issue  their  bills  drawn  on 
their  London  agent.  This  latter  course  was  preferred, 
and  the  question  is,  whether  the  transactions  so  carried 
on  are  a  violation  of  the  privileges  secured  by  Acts 
of  Parliament  to  the  Bank  of  England ;  and  a  more 
important  question  to  the  commercial  interests  of  this 
country  has  never  been  brought  before  the  House. 

By  the  contract  between  the  foreign  and  London 
Banks,  the  London  Bank  engages  that  its  funds  shall 
be  liable  for  all  balances  of  accounts  due  to  the 
foreign  bank,  and  that  it  shall  provide  the  necessaiy 
funds  to  pay  all  bills  that  may  be  drawn  by  the 
foreign  bank  ^*  upon  and  accepted  by  George  Pollard, 
manager  of  the  said  London  Joint  Stock  Bank." 
There  is  no  illegality  on  the  face  of  that  contract ;  it 
is  not  an  infringement  of  any  privilege  of  the  Bank 
of  England.  The  bills  of  exchange  accepted  by 
Pollardj  in  pursuance  of  that  contract,  were  his  own 
acceptances,  and  not  the  bills  or  acceptances  of  the 
London  Joint  Stock  Bank.  The  particular  bill  set 
forth  in  the  pleadings,  having  come  to  the  hands  of 
the  Respondents,  was  presented  by  them  to  Pollard 
for  his  acceptance;  and,  not  satisfied  with  the  form  in 
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1 8 10.       which  he  accepted  it,  they  sent  it  back  to  him  to  alter 
^^       his  acceptance ;   with  a  view,  no   doubt,  of  having 
V.  some  ground  of  complaint  against  the  London  Bank : 

or  Emolani).  ^^^  because  Pollard  refused  to  make  the  required 
alteration,  though  he  offered  to  discount  the  bill,  they 
got  it  protested  for  non-acceptance,  preferring  to  have 
a  bad  bill  rather  than  the  money.  They  afterwards 
demanded  and  received  the  amount  of  the  bill,  minus 
the  discount ;  and  then  remitted  the  protest  to  their 
correspondents  in  Canada,  for  the  purpose  of  damag- 
ing the  credit  of  the  London  Joint  Stock  Bank.  The 
whole  proceeding  was  most  discreditable  to  the  Re- 
spondents, and  showed  the  motives  by  which  they 
were  actuated  against  the  Appellants. 

By  that  proceeding,  the  Respondents  deprived 
themselves  of  all  right  to  the  protection  of  a  Court  of 
Equity,  in  respect  of  that  bill  and  acceptance.  A 
Court  of  Equity  will  not  relieve  a  party  who  has  not 
only  acquiesced  in,  but  instigated,  the  act  of  which  he 
complains.  The  Respondents,  instead  of  refusing  to 
take  the  bill,  as  they  might,  bring  it  to  the  Ziondon 
Bank,  and  try  to  get  that  act  accomplished,  for  pre- 
venting which  they  afterwards  apply  for  an  injunction. 
— [The  Lord  Chancellor:  How  could  they  refuse  the 
bill,  acting  themselves  as  agents  for  their  correspon- 
dents in  Canada  ?  If  you  rely  on  acquiescence,  you 
must  make  out  a  case  of  acquiescence,  showing 
knowledge.]  — It  is  not  open  to  the  Respondents,  after 
obtaining  the  individual  acceptance  of  PoUardj  to 
complain  that  it  was  not  his  acceptance,  but  the  accept- 
ance of  the  London  Joint  Stock  Bank.  The  Respon- 
dents have  now  no  ground  of  complaint,  because,  even 
before  the  Respondents  filed  their  bill  in  Chancery, 
the  Canada  Bank  ceased  to  address  bills  of  exchange 
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to  Pollard  J  and  he  ceased  to  accept  such  bills  in  the        \%\o. 
form  of  which  the  Respondents  complain.  T"^' 

The  argument  in  the  Court  below,  on  the  part  of  v. 
the  Respondents,  was,  that  although  the  acceptances  ^j  Exolakd. 
were  by  Pollard  in  his  own  name,  the  London  Joint 
Stock  Bank,  consisting  of  more  than  six  persons  in 
partnership  in  London^  borrowed,  owed,  and  took  up 
money  on  the  bills  so  accepted,  and  payable  at  less 
time  than  six  months  from  the  acceptance ;  and  they 
relied  upon  a  clause  first  introduced  into  the  miscel- 
laneous Act  of  the  6th  of  Anne^  c.  22,  and  copied 
with  some  addition  into  subsequent  Acts,  and  lastly 
into  the  Act  3  &  4  TFl  4,  c.  98,  by  which,  after  re- 
citing that  doubts  had  arisen  as  to  the  construction  of 
the  said  Acts,  and  as  to  the  extent  of  such  exclusive 
privilege,  and  that  it  was  expedient  that  all  such 
doubts  should  be  removed,  it  was  declared  and 
enacted,  **  that  any  body  politic  or  corporate,  or  so- 
ciety, or  company,  or  partnership,  although  consist* 
ing  of  more  than  six  persons,  might  carry  on  the 
trade  or  business  of  banking  in  London,  or  within 
sixty-five  miles  thereof;  provided  that  such  body 
politic^  Sfc.  did  not  borrow,  owe,  or  take  up,  in  Eng- 
land, any  sum  or  sums  of  money  on  their  bills  or  notes, 
payable  on  demand,  or  at  less  time  tJian  six  montlis 
from  the  borrowing  thereof,  during  the  continuance  of 
the  privilege  granted  by  that  Act  to  the  Governor 
and  Company  of  the  Bank  of  England,^'  &c.  All 
the  clauses  in  that  and  in  the  preceding  Acts,  secur- 
ing privileges  to  the  Bank  of  England,  are  set  out  in 
the  Respondents'  bill,  which  is  printed  at  length  in 
the  Appellants'  appendix,  even  the  interrogatories. 

[The  Lord  Chancellor : — It  was  extremely  impro- 
per to  print  the  interrogatories,  overloading  the 
appendix  with  unnecessary  matter.] 
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184^.  They  were   printed   because  some  comment  was 

^QQj^       made  in  the  Court  below  on  the  alleged  insufficiency 
«•          of  the  answers  to  them. 
OF  England.      The  general  scope  of  those  Acts,  down  to  the  7th  of 

W.  4,  c.  46,  was  to  secure  to  the  Bank  of  England  a 
monopoly  of  the  paper  currency  of  the  country.  The 
.  mischief  which  they  purported  to  prevent  was  the 
danger  of  a  great  number  of  persons  without  property 
uniting  together  in  partnership  and  obtaining  from 
individuals  large  sums  of  money,  with  which  they 
might  deal  as  bankers.  "  The  great  grievance,"  as 
Lord  Chief  Justice  Tindal  said  (c),  in  delivering 
the  judgment  of  the  Court  in  The  Bank  of  England 
v.  Anderson^  "  to  which  the  statute  of  Anne  intended 
to  apply  a  remedy,  was  that  of  other  corporations  and 
large  numbers  of  persons  united  in  partnership,  con* 
trary  to  the  intent  of  the  statute  of  W.  3,  *  presuming 
to  deal  as  a  bank,'  that  is,  as  a  bank  of  circulation  and 
issue ;  for  merely  dealing  as  a  bank  of  deposit  could 
scarcely  *  affect  the  credit  of  the  Bank  of  England/  the 
security  of  which  is  the  object  mentioned  in  the  title 
of  the  Act,"  &c.  It  was,  however,  found  that  much 
greater  mischief  arose  from  the  monopoly  of  the  Bank 
of  England ;  and  accordingly  the  privileges  granted  to 
that  bank  by  the  former  Acts -were,  by  the  Act  of 
7  W.  4,  c.  46,  confined  to  London  and  to  a  circle  of  65 
miles  round  London.  Upon  the  renewal  of  the  Bank 
of  England  charter,  in  1833,  all  the  Acts  respecting  it 
were  consolidated  and  explained  by  the  Act  3  &  4 
TV.  4,  c.  98,  under  the  provisions  of  which  the  London 
Joint  Stock  Bank  was  established;  and  the  whole 
question  now  between  that  bank  and  the  Bank  of 
England  turns  on  the  construction  to  be  put  on  the 


(c)  2  Keen,  373 ;  3  Bingh.  N.  C.  655. 
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several  sections  of  that  Act,  particularly  on  the  proviso  1840. 
before  cited.  The  construction  put  on  the  words  of  p^^^ 
that  proviso  "  borrow,  owe,  and  take  up,"  in  the  Courts  v. 

below,  both  in  this  case  and  in  the  case  of  The  Bank  op  eholamd. 
of  England  v.  Anderson  (rf),  was  that  the  word  "  owe'* 
was  put  in  apposition  to  the  word  "  borrow,"  the  mean- 
ing of  the  word  "  borrow"  to  be  taken  from  the  word 
"  owe."  This  House,  instead  of  adopting  that  con- 
struction, will,  it  is  hoped  and  submitted,  reverse  it, 
and  hold  that  the  meaning  is,  that  there  must  be  an 
"  owing,"  in  the  nature  of  a  "  borrowing  and  taking 
up  sums  of  money."  If  one  accepts  a  bill,  he  "  owes," 
becomes  liable  to  pay  ;  but  he  does  not  thereby 
"  borrow  and  take  up"  money.  The  mischief  guarded 
against  by  the  Act  of  6  Anne,  c.  22,  into  which 
the  clause  was  first  introduced,  was  the  taking  up 
money  by  large  companies,  as  appeared  from  the 
recitds  therein.  A  construction  is  not  to  be  put  on 
the  words  that  must  force  them  out  of  their  natural 
meaning.  When  the  Respondents  issue  a  52.  note, 
they  borrow,  owe,  and  take  up  the  amount  on  the 
face  of  the  note.  If  a  person  having  to  send  money 
to  France  or  Ireland  applies  for  a  Bank  post-bill, 
the  Bank  gives  the  bill  and  receives  the  amount; 
which  is  a  *^  borrowing,  owing,  and  taking  up,"  so 
much  as  it  so  receives  for  its  post-bill.  The  London 
Joint  Stock  Bank  never  borrowed,  owed,  or  took  up, 
any  money  in  England,  on  the  bills  of  exchange  sent 
by  the  Canada  Bank.     They  were  not  their  bills. 

[The  Lord  Chancellor : — Do  you  rely  on  the  distinc- 
tions between  this  case  and  the  case  of  The  Bank  of 
England  v.  Anderson  ?  1  put  the  question  to  you 
because  the  fifth  reason  annexed  to  your  case  is, 
"  Because,  even  if  the  acceptance  of  the  said  bill  of  the 

(4)  2  Keen,  328 ;  3  Bingh.  N.  C.  589. 


530  CASES  IN  T»E  HOUSE  OF  LORDS. 

1 840.  25th  of  July  1 837,  and  the  like  acceptances  of  the  Ifke 
B^^  bills,  were  and  are  the  acceptances  of  the  London  Joint 
^  ^'         Stock  Bank,  such  acceptances  are  not  in  violation  of 

Bakk 

OF  Ekclakd.  the  privilege  of  the  Respondents."] 

The  decision  in  The  Bank  of  England  v.  Anderson 
may  be  assumed  to  be  correct ;  but  it  does  not  govern 
this  case,  >Yhich  is  materially  and  in  many  circum- 
stances distinguished  from  that  case.  The  bill  in  that 
case  was  an  inland  bill  drawn  by  a  customer  and 
partner,  having  himself  a  bank  of  issue  within  65  miles 
of  London ;  it  was  accepted  by  the  London  and  West- 
minster Bank's  manager,  by  procuration  of  the  tioistees, 
making  that  bank  liable  on  the  face  of  the  bill ;  and 
those  trustees,  who  were  the  London  bankers  and  agents 
of  the  drawer,  by  so  accepting  the  bill,  borrowed  a  sum 
of  money  in  London ;  the  accepting  a  bill  of  exchange 
constituting  in  all  cases  a  "  borrowing  and  taking  up" 
money.  The  Appellants  do  not  contend  to  the  con- 
trary of  that  view  of  the  case  of  The  Bank  of  England 
V.  Anderson^  but  they  submit  that  the  distinctions  be- 
tween that  case  and  their  own  case  must  lead  to  diffe- 
rent conclusions  of  law..  The  bill  in  this  case  was  a 
foreign  bill,  not  likely  ^o  come  in  formidable  com- 
petition with  the  paper  currency  of  the  Bank  of 
England:  it  was  addressed  to  an  individual,  and 
accepted  by  him,  that  individual  being  undoubtedly 
the  manager  of  the  Appellants'  bank,  but  not  a  share- 
holder. The  Appellants  also  were  bound  to  pay  that 
bill,  but  they  were  so  bound  as  agents  for  the  foreign 
bank  by  contract,  and  not  liable  as  acceptors  of  the  bill 
to  every  holder  of  it.  The  holder  of  the  bill  could  not 
sue  the  London  Joint  Stock  Bank  for  the  amount. 

[The  Lord  Chancellor : — Is  it  a  fact  in  this  case  that 
at  the  time  of  the  acceptance  of  the  bills  there  were 
in  the  London  Bank  assets  of  the  Canada  Bunk  ?] 
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There  is  nothing  express  on  the  subject  in  the  bill  18K). 
or  answers,  but  the  inference  from  the  arrangement  booth 
between  the  two  banks  is  that  there  were  not  assets.  ^• 
If  a  person  is  not  drawer  or  acceptor  of  a  bill,  it  is  no  op  England. 
bill  of  his  ;  he  may  be  liable  on  contract  or  on 
guarantee  to  pay,  Ijut  he  is  not  liable  on  the  bill. 
Pollard^  the  acceptor,  was  liable  on  this  bill ;  Thomas 
V.  Bishop  (e),  Leadhitter  v.  Farrow  (f).  Lord  Ellen- 
borough  in  the  latter  case  said,  "  Is  it  not  the  universal 
rule  that  a  man  who  puts  his  name  to  a  bill  of  ex- 
change thereby  makes  himself  personally  liable,  unless 
he  states  on  the  face  of  the  bill  that  he  subscribes  it 
for  another,  or  by  procuration  of  another ;  which  are 
words  of  exclusion  ?"  In  Emly  v.  Lye  {g\  where  one 
of  two  partners  drew  bills  of  exchange  in  his  own 
name,  and  procured  them  to  be  discounted,  he  alone, 
and  not  the  partnership,  was  liable  to  be  sued  on  the 
bills,  although  the  proceeds  went  to  the  partnership 
account :  for  **  the  bills,"  as  Lord  Ellenhorough  said, 
"  considering  the  transaction  as  a  discount  between 
the  parties,  are  his  only."  The  cases  of  Jackson  v. 
Hudson  (Ji)  and  Bramah  v.  Roberts  {%)  are  to  the 
same  effect ;  so  that  even  if  Pollard  was  a  partner  of 
this  bank,  having  no  authority  to  accept  bills  on  behalf 
of  the  partnership,  he  alone  would  have  been  liable 
to  the  holder  of  this  bill. 

The  Appellants  do  not  desire  to  have  this  question 
put  on  a  mere  technical  point ;  but  contend  on  broad 
principles  that  the  intent  of  the  Acts  of  Parliament 
on  which  the  Respondents  rely,  being  to  prevent  large 
partnerships  from  issuing  a  paper  currency  in  com- 
petition with  the  Bank  of  England^  was  not  violated 

(e)  2  Strange,  955.  {h)  2  Camp.  447. 

(/)  5  M.  &  Selw.  345.  (0  3  Bingh.  N.  C.  963. 

(y)  15  East,  7. 
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1840.       nor  fraudulently  evaded  by  the  transaction  between 

Booth"      '^®  Appellants  and  the  Canada  Bank.     They  admit 

V-  that  they  desired  to  avoid  and  escape  and  keep  clear 

OP  Ekglamd.  of  the  prohibitions  of  those  Acts,  so  as  not  to  come 

within  their  scope  ;  and  they  submit  that  they  are 

entitled  to  resort  to  any  lawful  contrivance  to  keep 

themselves  out  of  them.     To  evade  what  is  forbidden 

is  lawful,  if  the  evasion  is  not  itself  an  infringement 

of  the  law ;  and  no  Court  of  Law  or  Equity  can  pre* 

vent  it.     The  nature  of  the  arrangement  shows  that 

the  Appellants  took  great  pains  not  to  do  anything 

that  was  prohibited  by  the  letter  or  spirit  of  the  law. 

In  the  judgment  pronounced  by  the  Master  of  the 
Rolls,  his  Lordship  omitted  some  very  important  con- 
siderations in  the  case,  and  misapprehended  some  of 
the  facts.  He  says,  "  Pollard  is  a  mere  agent,  without 
any  personal  interest,"  &c. ;  and  comes  to  the  conclu- 
sion that  the  directors  of  the  London  Joint  Stock  Bank  . 
"  owe  money  on  the  bills,"  and  that  the  bills  may  be 
properly  called  "  their  bills  (Jk) ;"  that  "  they  owe  or 
become  liable  to  pay  the  sum  due  on  the  bills ;"  that 
"  the  existence  of  this  obligation  or  liability  must  be  re- 
cognized;" that  "they  are  answerable  to  the  drawers:" 
but  still  his  Lordship  says,  "  I  do  not,  however,  think 
it  necessary  to  give  any  opinion  upon  the  question 
whether  the  London  Joint  Stock  Bank  can  be  sued 
directly  upon  such  bills  as  these  or  not."  This  being 
the  main  question,  it  is  surprising  that  his  Lordship 
declines  to  give  any  opinion  on  it. 

[The  Lord  Chancellor : — The  injunction  was  granted 
on  the  ground  that  Pollard  accepted  the  bills  on 
behalf  of  and  as  the  agent  of  the  partnership.] 

It  is  not  contended  that  Pollard  did  not  suppose  he 

(k)  2  Keen,  494-5. 
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was  acting  on  behalf  of  the  partnership  in  accepting       is+o. 
the  bills ;  he  was  willing  to  make  himself  liable  on      "^^^ 
the  bills,  knowing  that  the  partnership  would  pro-         ». 
vide  the  payment.     The  question  is,  does  his  accept-  ^„  enolano. 
ance  of  the  bills,  on  that  understanding,  make  these 
bills  the  bills  of  the  partnership  ?— of  which,  be  it 
recollected,  he  was  not  a  member. 

[Mr.  Kindersley^  after  concluding  his  argument, 
said — It  is  extremely  desirable  that  the  Appellants 
should  have  the  benefit  of  Sir  William  FollcU's  assist- 
ance: he  is  with  me(/),  but  is  at  present  engaged  in 
an  important  case  elsewhere.  The  House  will  perhaps 
hear  him  after  the  counsel  for  the  Respondents. 

The  Lord  Chancellor : —  He  may  have  the  reply  (m). 
We  have  done  that  in  several  cases.] 

Sir  Frederick  Pollock  and  Mr.  Pemberton  (with 
whom  was  Mr.  G.  Richards),  for  the  Respondents  : — 
It  may  be  assumed  that  the  case  of  The  Bank  of  Eng- 
land V.  Anderson,  in  which  the  Court  of  Common 
Pleas  pronounced  a  solemn  judgment,  after  hearing 
elaborate  arguments,  and  which  the  Master  of  the 
Rolls  decided  after  much  deliberation,  is  to  be  held 
as  settled  law  ;  the  appeal  which  was  presented  to  this 
House  against  it  having  been  withdrawn.  It  is  next 
to  be  considered  that  the  reasons  given  for  the  judg- 
ment in  that  case,  in  both  the  Courts,  comprehended 
the  whole  of  the  material  circumstances  of  the  present 
case:  and  that  the  acceptances  of  the  bills  in  question 
in  this  case  were  the  acts  of  the  London  Joint  Stock 
Bank  by  their  agent  Pollard.  If  so,  they  are  in  viola- 
tion of  the  express  terms  of  the  Acts  of  Parliament, 
particularly  the  last  Act,  3  &  4  Will.  4,  c.  98,  confer- 
ring exclusive  privileges  on  the  Bank  of  England;  for 
which  privileges  that  body  from  time  to  time  has  paid 

(/)  And  Mr.  Willcock  also.  (m)  Vide  post,  p.  536. 

VOL.  VII.  N  N 
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1840^  very  valuable  considerations.  If  the  acceptances  are 
not  a  violation  of  the  letter  of  these  Acts,  they  arc  a 
fraudulent  evasion  of  them. 

With  respect  to  the  allegation  of  acquiescence,  the 
answer  is,  that  the  Bank  of  England  received  the 
particular  bill  in  question  directly  from  abroad  in  the 
usual  course  of  business ;  sent  it  for  acceptance,  as  all 
bankers  or  agents  would  ;  and  their  notary  conceiving 
that  the  acceptance  was  not  according  to  the  tenor  of  the 
bill,  took  it  back  for  a  more  formal  acceptance,  which 
being  refused  he  protested  the  bill.  That  protest  was 
not  sent  to  Canada^  as  alleged  by  the  Appellants. 

It  may  be  conceded  that  the  drawee  of  a  bill  of  ex» 
change,  and  another  whose  name  is  not  on  it,  cannot 
be  co-acceptors  ;  but  the  other,  though  not  an  acceptor, 
may  be  a  guarantee.  The  acceptance  in  this  case  was 
by  the  servant  of  the  London  Bank ;  but  suppose  it 
was  by  John  Styles^  and  the  London  Bank  merely  gua- 
ranteed the  payment  of  the  bill  when  it  came  to  matu- 
rity, would  not  a  Judge  leave  it  to  the  jury,  in  an  action 
on  the  bill,  to  say  whether  the  acceptance  by  the  ser- 
vant of  the  London  Bank  or  by  John  Styies  (though 
either  may  be  himself  liable  on  the  bill)  is  not  in 
effect  the  acceptance  of  the  London  Bank?  Trueman  v. 
Loder{n).  The  question  would  be,  "  Do  you  believe  it 
was  intended  to  bind  the  company  by  the  name?" 
Pollardj  in  his  answer,  denies  that  this  bill  was  ac- 
cepted by  him  as  the  manager  of  the  London  Joint 
Stock  Bank,  or  on  their  behalf  or  on  their  credit,  or 
for  their  benefit,  but  on  behalf  of  himself,  and  for  the 
benefit  and  on  the  credit  of  the  Canada  Bank.  But 
from  the  course  of  dealing  it  is  clear  that  Pollard 
represents  the  Joint  Stock  Bank :  be  by  the  deed  of 
partnership,  as  the  manager,  has  the  exclusive  power 
of  signing,   drawing,    indorsing    and   accepting   all 


(m)  1 1  Adol.  &  El.  589. 
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bills  of  exchange,  &c.  in  the  name  or  on  the  account  i840. 
of  the  company ;  and  no  bill  accepted  by  any  other 
person  is  binding  on  the  company.  It  is  impos- 
sible to  believe  that  the  bill  or  bills  in  question  were  of  Poland. 
accepted  by  Pollard  in  his  individual  capacity.  He 
has  no  separate  funds  to  pay  them ;  he  carries  on 
no  business  on  his  own  account ;  he  has  no  offices  or 
clerks  of  his  own  ;  he  is  nothing  but  the  clerk  of  the 
London  Joint  Stock  Bank,  at  whose  office  the  bills  are 
left  for  acceptance,  are  accepted  and  paid.  The  funds 
to  pay  the  bills  are  supplied  by  that  bank,  the  books 
required  for  entries  of  these  bills  are  kept  by  the  clerks 
of  that  bank  and  belong  to  that  bank,  and  not  to 
Pollard;  and  all  entries  of  advice  of  such  bills  beinor 
drawn,  of  their  falling  due,  and  of  their  being  paid, 
are  made  by  the  clerk  of  the  establishment.  Pollard 
was  not  the  person  liable  for  payment  to  the  drawers 
of  the  bills ;  the  object  of  putting  his  name  to  them  was 
to  disguise  the  real  nature  of  the  transaction,  and 
thereby  to  violate,  if  not  the  letter,  at  least  the  intent 
and  spirit  of  the  statutes. 

[With  respect  to  the  construction  of  the  words 
"  borrow,  owe,  and  take  up,"  and  of  the  other  passages 
referred  to  in  the  statutes,  the  arguments  were  the 
same  as  those  used,  and  the  authorities  also  the  same  as 
those  referred  to,  in  the  Courts  below,  in  the  two  cases 
before  referred  to.  The  Bank  of  England  v.  Anderson^ 
and  The  same  v.  Booth ;  so  fully  reported  by  Mr.  Keen 
and  Mr.  Bingham.  One  test  of  the  liability  of  the 
London  Joint  Stock  Bank,  not  introduced  in  the 
former  argument,  is  now  added :  namely,  could  the 
Canada  Bank  recal  any  funds  of  theirs  in  the  hands 
of  the  London  Bank,  while  any  one  of  these  bills  so 
accepted  by  Pollard  was  outstanding  ?  Would  not  the 
London  Bank  reply  to  such  an  application,  "  We  are 
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I8i0.       liable  on  our  agent's  acceptance,  and  we  *  owe'  money 

u^^j^„       on  it ;  you  cannot  call  on  us  to   pay  you  back  your 

^'  money  in  our  hands  while  that  bill  remains  unpaid." 

ov  England.  WilsoTi  V.  Barthvop  (ji)  sliows  that  Pollavd  would  not 

liave  been  liable  on  this  bill.  In  all  respects  it  was  the 

bank's  bill.] 

Sir  William  Follctty  in  reply  : — This  order  cannot 
be  sustained  without  changing  the  law ;  for  legal 
principles,  long  established,  are  called  in  question 
by  the  arguments  in  support  of  the  order;  both  the 
counsel  for  the  Respondents  maintaining  that  the 
London  Joint  Stock  Bank  is  liable  on  these  bills, 
while  the  Master  of  the  Rolls  expressly  declines 
to  give  any  opinion  on  that  (juestion.  For  the  pur- 
poses of  the  argument  in  this  case,  it  has  been  and 
it  must  be  assumed  that  the  case  of  The  Bank  of 
England  v.  Anderson  is  the  settled  law,  as  far  as  it  goes, 
on  this  subject.  But  it  docs  not  affect  this  appeal. 
The  Judges  of  the  Court  of  Common  Pleas  in  that  case 
confined  their  opinion  to  the  particular  question  sub- 
mitted to  them,  and  declined  to  give  any  opinion  upon 
other  points  raised  in  the  argument.  The  order  of  the 
Master  of  the  Rolls  in  this  case  would  have  the  effect 
of  preventing  foreign  trade  altogether;  for  it  holds, 
that  the  acceptance  of  a  foreign  bill  of  exchange  by 
more  than  six  persons,  in  or  within  65  miles  of  Lon- 
don^ would  be  a  violation  of  the  Bank  Acts;  conse- 
quently the  acceptance  of  such  bill  by  a  joint-stock 
trading  company  would  be  a  violation  of  them—a 
result  fatal  to  foreign  trade.  That  was  not  the  law  of 
Englandheiore  this  decision  was  pronounced;  Murray 
V.  The  East  India  Company  (o)^  Harvey  v.  Kay{p)^ 
Dickinson  v.  Valpij{(j)^  Jiramah  w  Roberts  {r). 

(«)  2  Mee.&  VV.  863.  (y^  10  B.  &  C.  128. 

(o)  5  B.  &  Aid  204.  (r)  3  Bingh.  N.  C.  963. 

(p)9B.&C.  356. 
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The  legal  question  to  be  submitted  to  the  Judges        jsio. 
ill  this  case  is,  was  there  a  ''  borrowing,  owing,  and       bootiT 
taking  up"  money  on  those  bills  in  Englaiid  within  ». 

six  months  from  the  time  of  acceptance,  within  the  of  England. 
terms  of  the  Act  of  3  &  4  FT.  4,  c-  98? — [On  that 
ciuestion  he  urged  the  same  arguments  and  authorities 
that  were  used  by  Mr.  Kinderslcy.  See  also  the  same 
arguments  for  the  defendants,  in  The  Bank  of  Eng- 
land V.  Anderson^  2  Keen,  p.  407  et  seq.\  and  for  the 
Appellants  in  the  present  case,  in  The  Bank  of  Eng- 
land  V.  Booths  2  Keen,  p.  478  et  seq.  With  respect 
to  the  right  of  a  party  to  evade  the  prohibitions  of  a 
statute,  Thompson  v.  Brown^  3  Myl.  &  K.  32,  was 
cited  as  a  case  in  point,  being  a  contrivance  to  evade 
th<^.  legacy  duty,  which  was  recognised  as  perfectly 
legal.] 

The  Lord  Chancellor*. — My  Lords,  if  any  doubt  was 
entertained  with  respect  to  the  correctness  of  the  de- 
cision in  the  case  of  The  Bank  of  England  v.  Ander- 
son (js)^  this  House  would  not  proceed  to  adjudicate 
upon  this  case  assuming  that  case  to  be  the  law,  but 
would  call  upon  the  learned  counsel  to  argue  the  case 
upon  that  ground,  in  order  that  your  Lordships  might 
come  to  a  conclusion  whether  that  was  an  accurate 
decision  or  not,  having  the  advantage  of  the  assistance 
of  the  learned  Judges.  But  after  examining  that  case, 
I  certainly  cannot  bring  myself  to  entertain  any  doubt 
with  respect  to  the  accuracy  of  the  law  there  laid  down ; 
and  I  cannot  conceive  that  the  Appellants  have  lost 
anything  by  its  being  assumed,  for  the  purpose  of  the 
argument,  that  that  case  was  properly  decided.  Then 
i  F  we  are  to  take  that  case  to  be  the  law,  the  question 

(5)  2  Keen,  328 ;  3  Biiigh.  N.  C.  589. 

N  N  3 


538  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.       is,  how  far  the  circumstances  of  this  case  create  any 
BiJOTu       distinction,  so  as  to  make  the  rule  of  law  which  was 
V'  applied  to  the  circumstances  in  the  case  of  The  Bank 

Of  Ekcland.  of  England  v.  Anderson  applicable  to  this  case.  And 
in  proposing  questions  for  the  Judges,  your  Lordships' 
object  will  be  to  put  them  in  such  form  as  will  draw 
from  the  learned  Judges  an  opinion  how  far  the  dif- 
ference of  the  circumstances  in  the  two  cases  would 
affect  the  decision  in  point  of  law. 

There  are  three  circumstances  relied  upon  as  dis- 
tinguishing this  case  from  the  case  to  which  I  have 
referred:  the  first  is,  that  the  bill  of  exchange  that 
was  accepted  in  that  case  was  an  Inland  bill  of 
exchange;  and  in  the  present  case  it  is  a  Foreign  bill 
of  exchange.  The  next  circumstance,  and  the  most 
important  one  no  doubt,  is  the  mode  in  which  the 
acceptance  of  the  bill  in  this  case  was  made,  not 
being  made  by  the  company,  nor  in  the  name  of  the 
company,  but  by  George  Pollard^  under  the  circum- 
stances that  appear  upon  the  face  of  these  proceed- 
ings :  and  the  third  circumstance  is,  that  in  the  case 
of  The  Bank  of  England  v.  Anderson^  it  was  a  fact 
stated,  that  at  the  time  the  company  accepted  the 
bill,  they  had  funds  in  their  hands  equal  to  the 
amount  for  which  the  bill  was  accepted ;  whereas  in 
this  case  the  contract  is  not  confined  to  the  circum- 
stance of  the  company  in  London  having  funds  in 
hand,  but  it  is  part  of  the  contract  that  they  should 
accept  bills,  looking  to  the  company  in  Canada  re- 
mitting the  money,  though  not  in  hand  at  the  time, 
but  in  time  to  meet  the  acceptance  when  due. 

With  regard  to  the  first  point,  I  do  not  perceive 
how  there  can  be  an)  distinction  between  the  two 
cases,  arising  from  the  circumstance  of  the  bill  being 
a  foreign  bill  in  the  one  case,  and  an  inland  bill  in  the 
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otlier.  The  object  of  the  Acts  of  Parliament  is  to  pro-  isio. 
tect  the  Bank  o^  England  \  and  what  the  Respondents  jj^^„ 
had  to  guard  against,  and  which  they  have  endeavoured  «• 

to  guard  against,  is  the  credit  attached  to  a  paper  cir-  of  Ekglakd. 
culation,  within  certain  limits,  arising  from  the  credit 
of  more  than  six  persons  being  associated  together 
within  those  limits :  and  therefore  the  circumstance 
that  a  transaction  within  the  prescribed  limits  had  its 
origin  beyond  the  limits  of  this  country,  does  not 
appear  to  me  to  aflfect  the  case. — [His  Lordship  then 
proposed,  for  the  opinions  of  the  Judges,  four  ques- 
tions, which  are  stated  in  the  answers  given,] 

The  Judges  desiring  time  to  consider  tlie  questions, 
the  further  consideration  of  the  case  was  postponed. 


Lord  Chief  Justice  Tindal: — My  Lords,  the  facts  July  20. 
stated  by  your  Lordships  as  the  ground-work  of  the 
questions  proposed  to  Her  Majesty's  Judges,  are  these : 
"  The  London  Joint  Stock  Bank,  under  circumstances 
which  would  have  made  it  illegal  in  them  as  a  com- 
pany, and  a  violation  of  the  rights  and  privileges  of 
the  Bank  of  England^  to  have  accepted  and  issued  the 
bills  hereinafter  mentioned,  if  drawn  upon  them ; 
enter  into  an  agreement  with  a  bank  in  Canada  to 
procure  bills  drawn  by  such  bank  upon  George  Pollard^ 
the  manager  of  the  London  Joint  Stock  Bank,  to  be 
accepted  by  the  said  George  Pollard^  and  to  provide 
funds  for  the  due  payment  of  such  bills,  the  money 
transactions  arising  therefrom  being,  in  the  accounts 
between  the  two  banks,  to  be  treated  in  all  respects  as 
transactions  between  the  said  two  banks :''  And  the 
first  question  proposed  by  your  Lordships  on  this 
state  of  facts  is,  "  Whether  the  acceptance  of  such 
bills  by  the  said  George  Pollard^  in  execution  of  this 
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1840.       agreement  is  lawful,  regard  being  had  to  the  Acts  in 
Booth       foTce  respecting  the  Bank  of  England  ?" 
*'•  In  answer  to  that  question,  I  beg  to  state  to  your 

Of  Enolamd.  Lordships,  that  it  is  the  unanimous  opinion  of  those 

Judges  who  heard  this  case  discussed  at  the  bar  of 
your  Lordships'  House,  that, — assuming,  according  to 
the  terms  of  that  question,  that  the  acceptance  of 
such  bills  by  the  London  Joint  Stock  Bank,  if  drawn 
directly  on  that  company,  would  have  been  illegal 
and  a  violation  of  the  rights  and  privileges  of  the 
Bank  of  England^ — it  appears  to  us  to  be  a  necessary 
consequence  that  the  procurement  by  the  London 
Bank,  that  bills  drawn  upon  G.  Pollardy  their  mana- 
ger, shall  be  accepted  by  the  said  G.  Pollard^  under 
the  agreement  above  stated  for  the  providing  of  funds 
for  the  due  payment  of  such  bills,  must  equally 
be  a  violation  of  the  rights  and  privileges  of  the 
Bank  of -Ew^/Zawrf ;  upon  the  principle  that  whatever 
is  prohibited  by  law  to  be  done  directly,  cannot 
legally  be  effected  by  an  indirect  and  circuitous 
contrivance. 

The  exclusive  privileges  conferred  on  the  Bank  of 
England  by  Parliament  are  founded  on  a  contract 
between  that  Body  and  the  Public.  For  the  original 
grant,  and  also  for  the  renewal  and  confirmation  of 
such  privileges,  the  Bank  of  England  has  from  time 
to  time  paid  very  large  sums  of  money  to  the  Public ; 
and  no  member  of  that  Public  can  justify  either 
doing,  or  procuring  to  be  done,  any  act  which,  for  the 
protection  of  such  rights  and  privileges,  has  been  for- 
bidden by  law.  Now  it  is  impossible  not  to  see  that 
the  substantial  parties  to  the  transaction  stated  by 
your  Lordships  are  the  Canada  Bank  and  the  London 
Joint  Stock  Bank ;  and  that  the  manager  of  the  Lon- 
don Bank,  who  lends  his  name,  is  a  mere  nominal 
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acceptor,  whose  name  is  used  to  cover  the  transaction.       i840. 

It  is  the  London  Bank,  not  the  manager,  who  is  to      ^^ 

pay  the  bill,  and  the  Canada  Bank  engages  to  remit         v. 

funds  for  that  purpose  before  the  bill  becomes  due.  of  Ewolabd. 

By  means  of  this  transaction  the  London  Bank  takes 

upon  itself  the  duty  of  an  acceptor;  that  is,  to  pay 

the  bill,  not  in  default  of  the  nominal  acceptor,  but  in 

the  first  instance,  in  consideration  of  an  arrangement 

that  funds  shall   be  remitted  by  the  Canada  Bank 

(the  drawers)  for  that  purpose  to  them,  the  London 

Bank. 

The  plain  object  and  intent  of  the  various  statutes 
which  have  been  passed  for  the  protection  of  the 
Bank  of  England  are,  that  the  funds  of  a  joint-stock 
banking  company  3hall  not  be  pledged  for  the  pay- 
ment of  a  bill  issued  within  a  limited  distance  from 
London^  and  having  less  than  six  months  to  run. 
Such  a  pledge  given  by  the  acceptance  of  a  bill  by 
such  a  company  has  already  been  decided,  by  the  case 
of  The  Bank  of  England  v.  Anderson^  to  be  a  violation 
of  the  rights  and  privileges  of  the  Bank  of  England. 
But  if  the  bill  be  accepted  by  a  servant  or  nominee  of 
the  banking  company,  and  they  contract  with  the 
drawer  that  they,  the  company,  will  pay  it,  their 
funds  are  bound  for  the  payment ;  the  bill  is  circu- 
lated upon  their  credit,  not  upon  that  of  their  servant 
or  nominee ;  for  it  is  impossible  to  suppose  for  a  mo- 
ment that  bills  accepted  in  such  form  and  under  such 
circumstances  can  be  circulated  in  London  upon  the 
individual  credit  of  the  nominal  acceptor,  or  upon 
any  other  credit  than  that  of  the  banking  company, 
by  whose  procurement  and  direction,  and  for  whose 
benefit,  the  acceptance  is  really  given.  The  conse- 
quence of  such  a  transaction  is,  that  a  competition  is 
necessarily  created  between  a  paper  currency  circu- 
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1840.       lating  upon  the  credit  of  the  banking  company,  and 

^'^^^     the  paper  issued  by  the  Bank  of  England;  which  is 

»•  the  very  mischief  intended  to  be  prevented ;  for  it  is 

OF  Eholand.  obvious  that  if  the  transaction  is  legal  with  respect  to 

a  bill  at  less  than  six  months^  it  is  equally  so  with 

respect  to  a  bill  at  six  days,  or  even  at  a  shorter 

period. 

It  is  contended  on  the  part  of  the  London  Joint 
Stock  Bank,  that  they  are  authorized  to  take  any 
course  with  impunity,  which  does  not  fall  directly 
within  the  precise  terms  and  letter  of  the  prohibitory 
clauses,  contained  in  the  several  Acts  which  secure 
the  privileges  of  the  Bank  of  England.  It  is  to  be 
recollected,  however,  that  the  clauses  protecting  those 
privileges  are  not  merely  prohibitory  laws.  The  pri- 
vilege granted  to  the  Bank  of  England  by  Parliament 
is  a  positive  right  conferred  upon  that  body  for  a 
valuable  consideration,  which  the  law  will  no  more 
permit  to  be  infringed  by  third  persons  without  a 
responsibility,  than  it  will  a  monopoly  granted  by 
letters  patent  under  the  statute  of  James  I.  If,  there- 
fore, the  acceptance  of  a  bill  by  the  London  Bank 
will  be  an  infringement  of  such  privilege,  it  cannot 
be  less  an  infringement,  if  attended  with  the  same 
injurious  consequences  to  the  Bank  of  England^  to 
procure  another  person  to  accept  the  bill  for  the 
benefit  of  the  London  Bank ;  though  such  acceptance 
be  made  in  the  name  of  their  appointed  nominee, 
whom  they  are  bound  to  indemnify. 

The  second  question  proposed  by  your  Lordships 
upon  the  above  statement  of  facts,  is  this :  "  Whether 
the  acceptance  of  such  bills  would  be  lawful,  assuming 
that  the  London  Joint  Stock  Bank  at  the  time  of  such 
acceptances  had  funds  in  their  hands,  on  account  of 
the  bank  in  Canada^  equal  to  the  amount  of  the  bills 
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so  accepted?"     And  if  the  answer  given  to  the  first       1840. 

question  be  correct,  the  acceptance  by  a  person  pro-      booth 

cured  for  that  purpose  by  the  London  Joint  Stock       ^• 

Bank  must  be  considered  in  the  same  h'ght  as  if  the  of  England. 

acceptance  had  been  made  by  the  banking  company 

in  its  own  name  ;  and  if  that  be  so,  the  answer  to  the 

second  question  will  be  found  in  the  opinion  given  by 

the  Court  of  Common  Pleas  to  the  Master  of  the  Rolls, 

upon  a  case  stated  to  that  C!ourt,  and  confirmed  by 

that  Doble  and  learned  Judge  in  the  case  of  The  Bank 

of  England  v.  Anderson  {t).     The  opinion  of  the  Court 

of  Common  Pleas  upon  this  point  was  thus  expressed: 

"  The  relation  of  debtor  and  creditor,  created  by  the 

acceptance  of  the  bill,  appears  to  be  considered  by  the 

Legislature  as  equivalent  to  the  actual  borrowing  of 

the  money  owed  on  the  one  hand  and  credited  on  the 

other."     And  the  Master  of  the  Rolls,  when  reviewing 

the  opinion  of  the  Court  of  Common  Pleas,  says  (m), 

"  From  the  time  of  borrowing,  means,  from  the  time 

of  owing  the  money  on  the  bills  or  notes  referred  to ; 

or,  in  the  case  now  under  consideration,  from  the  time 

of  the  acceptance." 

The  case  of  The  Bank  of  England  v.  Anderson  was 
very  fully  argued,  and  was  much  considered,  both  in 
the  Court  of  Law  and  in  the  Court  of  Equity.  From 
the  latter  Court  an  appeal  might  have  been  made  to 
your  Lordships'  House :  such  an  appeal  indeed  is 
said  to  have  been  at  first  made,  but  afterwards  aban- 
doned, and  the  decision  of  the  Courts  of  Law  and 
Equity  was  thereby  acquiesced  in.  The  authority  of 
that  case  was  not  disputed  in  the  argument  at  your 
Lordships'  bar  upon  the  present  occasion;  and  we 
see  no  reason  to  doubt  the  propriety  of  the  opinions 
therein  expressed. 

(0  3  Bingb.  N.  C.  689.  (w)  2  Keen,  365. 
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1840.  The  third  question  proposed  is  this:  **  Would  the 

Booth  acceptance  of  such  bills  be  lawful,  assuming  that  the 
V.  London  Joint  Stock  Bank  had  not  at  the  time  of  such 
p  Emoland.  acceptances  any  funds  in  hand  belonging  to  the  bank 
in  Canada^  but  that  such  bills  were  accepted  on  the 
credit  of  a  contract  by  such  bank  to  remit  sufficient 
funds  to  the  London  Joint  Stock  Bank  to  meet  such 
acceptances  before  the  time  at  which  the  bills  w^ould 
become  payable?"  And  notwithstanding  the  differ- 
ence in  the  state  of  facts  adverted  to  in  this  question, 
it  appears  to  us  that  the  answer  we  must  give  to  it 
is  the  same  as  that  which  we  have  already  given  to 
the  second  question.  If  a  bill  be  accepted  upon 
the  undertaking  of  the  drawer  to  supply  funds  for  the 
payment  of  it,  a  mutual  contract,  of  lending  on  the 
one  hand,  and  borrowing  on  the  other,  is  thereby 
created ;  and  although  the  drawer  may  not  fulfil  his 
engagement  by  actually  remitting  the  amount  agreed 
upon  before  the  acceptance,  or  even  before  the  day  on 
which  the  bill  becomes  due,  the  transaction  is  not  the 
less  a  transaction  of  lending  and  borrowing  to  the 
amount  of  the  money  represented  by  the  bill;  which 
transaction  takes  effect  as  "  a  borrowing  upon  the  bill" 
as  soon  as  the  bill  is  accepted.  If,  therefore,  the  bill 
be  drawn  under  such  an  engagement  as  above  men- 
tioned, at  less  than  six  months  from  the  date,  it  must 
necessarily  be  considered  as  a  bill  payable  at  less  than 
than  six  months  from  the  borrowing  of  the  money. 

It  is  manifest  that  the  introduction  into  the  Acts  of 
the  word  "borrowing,"  instead  of  "  date,"  to  express 
the  time  of  the  currency  of  the  bill,  was  only  resorted 
to  for  the  purpose  of  preventing  the  issue  of  bills 
appearing  to  be  drawn  at  longer  periods  than  six 
monhts  from  the  date,  but  in  fact  issued  at  periods 
when  the  bill  would  fall  due  within  a  shorter  time 
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th.in  six  months  from  the  issuing  of  them;  and  it  is  1840. 
to  be  observed  that  bills  or  notes  payable  on  demand  Boom 
are  prohibited  absolutely,  without  reference  to  any  v. 

transaction  of  borrowing,  upon  which  they  have  been  of  England. 
issued.  The  word  "  borrowing"  is  only  employed 
with  respect  to  bills  and  notes  payable  at  a  future 
time,  in  order  to  designate  the  period  from  which  the 
six  months  are  to  be  reckoned.  A  borrowing  is  as- 
sumed to  exist  as  soon  as  the  banking  company  begins 
to  owe  the  money  specified  in  the  bill  or  note ;  that 
is,  as  soon  as  the  acceptance  or  the  note  is  put  in  cir- 
culation ;  and  the  expression  **  borrowing"  is  not 
used  as  descriptive  of  the  consideration  upon  which 
the  debt  contracted  by  the  bill  or  note  is  founded,  but 
to  denote  the  time  from  which  the  six  months  are  to 
begin  to  run. 

The  last  question  proposed  to  us  is  this  :  "  C!ould  the 
Bank  of  England  maintain  any  action  against  the 
London  Joint  Stock  Bank,  founded  upon  such  trans- 
actions, under  either  of  the  states  of  circumstances 
above  supposed  (.r)? "  And  in  answer  to  this  question, 
we  are  of  opinion  that  an  action  might  be  maintained 
in  either  case.  It  has  already  been  observed,  in 
answer  to  your  Lordships'  first  question,  that  the  ex- 

(x)  The  Lord  Chancellor,  in  proposing  this  fourth  question,  added: 
*^  Another  question  also  which  might  be  raised,  and  upon  which  we 
should  have  the  opinion  of  the  learned  Judges,  is,  *  Whether  what 
has  taken  place  is  such  a  violation  of  the  Acts  of  Parliament  as 
would  subject  the  parties  to  a  prosecution,  by  way  of  indictment  V 
To  meet  those  points,  I  propose  to  submit  to  the  learned  Judges  a 
fourth  question,  in  these  words  :  *  Could  the  Bank  of  England  main- 
tain any  action  against  the  London  Joint  Stock  Bank,  founded 
upon  such  transactions  ?  Or  would  any  of  the  parties  therein  be 
liable  to  be  personally  proceeded  against  by  way  of  indictment, 
under  either  of  the  states  of  circumstances  above  supposed  ?'  That 
last  question,  which  applies  to  the  action  and  prosecution,  merely 
states  the  same  proposition  in  two  ways ;  it  would  be  better  to  con- 
tine  the  last  question  to  the  liability  of  the  parties  to  an  action :" 
[And  so  confined,  the  question  was  left  to  the  Judges.] 
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1840        elusive  privilege  secured  to  the  Bank  oi  England  by 
"  Parliament  is  in  the  nature  of  a  riffht  s^ranted  to  them 

Booth 

V,  by  contract,  for  valuable  consideration.  In  the  pos- 
op  Emolavd.  s^sio^  of  such  right  they  are  entitled  to  be  protected, 
and  any  infringement  of  such  right  is  a  private  injury 
to  that  body,  for  which  they  are  enabled  to  seek  redress 
by  action  at  law.  Whether  the  right  so  granted  be 
directly  assailed  by  an  act  of  the  London  Bank  in  its 
own  name,  or  through  the  medium  and  intervention 
of  another  person  acting  at  their  request  and  by  their 
procurement  and  for  their  benefit,  if  they  do  or  cause 
to  be  done  in  eflfect  (though  under  cover  of  doing 
something  different)  that  which  is  forbidden  to  be 
done  by  the  Act  passed  for  the  purpose  of  securing  to 
the  Bank  of  England  the  rights  which  they  have 
contracted  for,  such  banking  company  is,  in  our 
opinion,  liable  to  be  sued  in  an  action  on  the  case  for 
an  infringement  of  those  rights.  In  actions  for  the  in- 
fringement of  patent  rights,  it  is  of  constant  recurrence 
that  the  gravamen  is  laid,  not  as  a  direct  infringe- 
ment, but  as  something  amounting  to  a  colourable 
evasion  of  the  right  secured  to  the  party;  and  we 
think  that  the  acts  of  the  London  Joint  Stock  Bank 
described  in  the  foregoing  questions  put  by  your 
Lordships  do  amount  to  an  infringement  of  the  rights 
and  privileges  of  the  Bank  of  England. 

The  Lord  Chancellor : — My  Lords,  the  magnitude 
of  the  interests  involved  in  the  appeal,  upon  which 
the  Lord  Chief  Justice  has  given  your  Lordships  the 
benefit  of  the  unanimous  opinions  of  the  learned 
Judges,  is  such  that  I  cannot  regret  that  we  have  had 
their  opinions,  although  it  did  not  appear  to  me  on 
the  argument  that  any  diflBculty  was  likely  to  arise, 
which  would  have  made  it  necessary  to  have  taken 
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the  opinions  of  the  learned  Judges,  assuming  that  the       i840. 
law,  as  laid  down  in  the  case  of  The  Bank  of  Eng-     ^booth' 
land  V.  Anderson^  is  good  law  ;  as  to  which  I  am  very  «^- 

Sank 

glad  to  find  that  the  Lord  Chief  Justice  has  taken  of  England. 
the  opportunity  of  stating  the  opinion  of  the  learned 
Judges. 

There  really  can  be  no  doubt  as  to  the  proper  de- 
cision of  the  present  question  ;  because  if  these  rights 
do  belong  to  the  Bank  of  England^  established  as  they 
are  and  as  they  are  asserted  in  the  case  of  The  Bank 
of  England  v.  Anderson^  it  is  quite  impossible  that  those 
rights  should  be  permitted  to  be  destroyed  by  the 
arrangement  which  was  resorted  to  in  the  present 
case.  That  appears  to  be  the  ground  upon  which 
the  learned  Judges  have  come  to  the  opinion  of 
which  they  have  now  given  your  Lordships  the  benefit. 
It  is  an  opinion  I  entertained  from  the  commence- 
ment of  the  argument;  and  under  those  circumstances, 
I  move  your  Lordships  that  the  order  of  the  Court 
below  be  affirmed,  with  costs. 

Lord  Brougham  : — I  entirely  agree  in  opinion  on 
this  case  with  my  noble  and  learned  friend ;  indeed  I 
must  say  that  I  never  have  entertained  any  doubt 
upon  this  case,  and  more  especially  when  it  is  placed 
upon  the  footing  on  which  it  is  here  put,  that  of 
adopting  the  case  of  The  Bank  of  England  v.  Ander- 
son, and  applying  the  principle  there  laid  down  to  the 
facts  of  this  case ;  and  the  facts  in  this  case  do  not 
appear  to  me  any  more  than  to  my  noble  and  learned 
friend,  or  the  learned  Judges,  to  be  diflferent. 

We  must  in  future  consider  that  The  Bank  of 
England  v.  Anderson,  though  originally  a  decision  of 
only  one  Court,  has  now  received  the  sanction  of  all 
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1840.       the  learned   Judges,  of  whose  assistance  your  Lord- 

BooTH       ships  had  the  benefit  in  this  case  ;  and  the  affirmance 

V-  of  the  judgment  in  this  case,  is  in  fact   an  affirm- 

OF  England,  auce  of  the  judgment  in  The  Bank  of  England  v. 

Anderson :  for  the  cases  stand  on  precisely  the  same 

principle. 

It  was  ordered  that  the  appeal  be  dismissed,  and 
the  order  therein  complained  of  be  affirmed,  with 
costs. 


^ 
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S.  H.  Godson  and  Others    -    -     -  Appellants.  1840: 

JuijT  20. 

The  Rev.  George  Hall,  Clerk      -  Respondent 


Cottt. 


An  appeal  was  called  on  in  its  regular  course ;    the  Appellant's  r^^!^^' 

counsel  were  not  present,  but  he  appeared  in  person.  The  House 
would  not  dismiss  the  appeal,  but  allowed  it  to  stand  over,  and 
ordered  the  Appellant  to  pay  the  costs  of  the  day. 

A  Previous  case  having  been  somewhat  suddenly 
disposed  of,  this  case  was  called  on :  no  counsel 
appeared  for  the  Appellants. 

Mr.  BoteleVy  for  the  Respondent  submitted  that  the 
appeal  must  be  dismissed  ;  and  as  the  Appellants  had 
put  the  Respondent  to  the  expense  of  appearing,  it 
must  be  dismissed  with  costs. 

The  Lord  Chancellor  at  first  intimated  an  intention 
of  adopting  that  course. 

Mr.  Godson^  for  himself  and  the  other  Appellants, 
submitted  that  that  course  ought  not  to  be  pursued 
here  on  account  of  the  accidental  absence  of  counsel, 
whom  he  had  instructed  in  the  regular  manner,  and 
who  had  been  in  the  House  during  a  part  of  the  day, 
but  had  gone  away  in  the  belief  that  the  preceding 
case  would  occupy  a  considerable  time.  He  was  him- 
self present  to  support  his  appeal,  but  he  prayed  that 
he  might  not  be  called  on  to  do  so  in  the  absence  of  his 
counsel,  but  that  time  might  be  given. 

The  Lord  Chancellor  : — The  Appellant  must  pay 
the  costs  of  the  day ;  but  as  he  appears  himself  at  the 
bar,  and  the  delay  is  not  attributable  to  his  fault,  I 
think  that  in  justice  to  him  the  case  ought  to  be  post- 
poned (a).  The  Respondent  will  be  at  liberty  to  make 
any  application  to  the  House  that  he  may  think  fit. 

(a)  See  Fraser  v.  Gordofi,  antCy  Vol.  III.  p.  718,  and  the  cases 
cited  in  the  note. 

VOL.  VII.  O  O  • 
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1840: 
July  20. 


Robert  Simpson     .        -        -        .   Appellant. 

James  O'Sullivan,  Honor  a  O'SulO  ^         /^nZ« 
LivAN,  and  John  Keane      -         -J 

Life  Estate.     By  a  settlement  made  on  the  marriage  of  A.,  certain  premises  were 
Mortgage,  assigned  to  trustees  for  his  use  for  life,  and  power  was  also  given 

^^  . .     ^'       to  him  **  to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum 

of  1,000  /.,  to  be  applied  to  any  purpose  that  the  said  A.  should 
please,  but  the  same  was  not  to  be  raised  by  way  of  sale  of  the 
said  lands;*'  and  i4.'s  wife  had  a  jointure  secured  on  these  pre- 
mises, il.  raised  the  1,000/.  by  mortgage  of  the  settled  pre- 
mises, and  afterwards  became  bankrupt.  His  assignee  sold  his 
interest  as  such  assignee  in  the  settled  premises  to  B.,  who 
also  purchased  the  mortgage.  A.  afterwards  died. — Held,  that 
by  this  assignment  of  ASa  estate  and  interest  in  the  premises, 
B,  became  entitled  to  hold  the  mortgage  as  a  first  charge  upon 
the  estate,  as  well  after  as  before  the  death  of  il.,  and  until,  by 
payment  of  principal  and  interest,  it  should  be  satisfied. 
The  Court  below  having  directed  an  inquiry  into  the  value  of  the 
estate  at  the  time  of  the  assignment,  and  the  amount  of  B.'s 
interest  therein,  this  House  reversed  the  order  directing  such 
inquiry,  and,  without  making  any  order,  remitted  the  case  with 
the  declaration  of  what  were  the  nature  and  extent  of  B.'s  rights, 
leaving  it  to  the  Court  below  to  carry  that  declaration  into  effect. 

In  January  1808,  James  O'Sullivan  the  elder  was 
possessed  of  certain  lands  for  the  residue  of  a  term  of 
999  years,  and  on  that  day  executed  a  settlement  of 
them  on  the  marriage  of  his  son  James  O'SiUlivim 
the  younger,  with  the  Respondent  Honora  O^ Sullivan. 
The  trustees  of  the  settlement,  John  Keane  and  JVilliam 
Ferguson^  were  to  hold  the  premises  for  the  residue  of 
the  term  on  trust  for  James  O'Sullivan  the  younger, 
for  life,  and  after  his  death  to  pay  100/.  yearly  to 
the  said  Honora  O'Sullivan  during  her  natural  life 
for  her  jointure,  and  subject  thereto,  to  the  use  of  the 
issue  male  of  the  said  James  and  Honora ;  and  for 
want  of  such  issue  male,  to  their  issue  female,  and  for 
want  of  issue  of  their  bodies,  to  the  said  J.  O'Sullivan 
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as  his  absolute  property.  And  it  was  by  the  inden-  1840. 
ture  of  settlement  agreed  that  the  said  James  O' Sullivan  Simpson 
should  be  at  liberty  to  raise  by  deed,  mortgage,  or  any 
other  writing,  a  sum  of  1,000/.  to  be  applied  to  any 
purpose  that  he  should  please,  in  case  the  said  mar- 
riage should  take  effect,  but  that  the  same  was  not 
to  be  raised  by  way  of  sale  of  the  said  lands,  tene- 
ments and  hereditaments  aforesaid. 

This  settlement  was  duly  registered  in  1809. 

By  indenture  of  mortgage,  dated  24th  of  January 
1811,  and  made  between  the  said  James  O' Sullivan 
the  younger  of  the  one  part,  and  Quintin  Hamilton 
of  Liverpool  of  the  other  part,  after  reciting  the  said 
indenture  of  the  25th  of  January  1808,  and  in  par- 
ticular the  provisions  thereof  whereby  it  was  stipu- 
lated that  the  said  sum  of  1 ,000 1,  was  not  to  be  raised 
by  sale  of  the  said  lands  and  premises ;  and  also  recit- 
ing that  J.  O' Sullivan,  on  the  1st  of  January  then  last, 
stood  indebted  to  Quintin  Hamilton j  and  the  house 
trading  under  the  firm  of  Hamilton^  Crowden,  &  Co., 
of  Liverpool,  merchants,  in  a  sum  of  1,500/.  sterling, 
for  money  lent,  advanced  and  paid  by  Quintin  HamiU 
ton  and  his  house  for  the  use  of  James  O^  Sullivan ; 
and  that,  in  order  to  secure  the  principal  and  interest 
then  due,  and  all  interest,  &c.  thereafter  to  grow  due, 
he  the  said  J.  O' Sullivan  had  agreed  with  Hamilton^ 
on  behalf  of  the  company,  to  assign  to  Hamilton  the 
premises  aforesaid,  and  all  his  estate,  &c.  therein  by 
virtue  of  his  marriage  settlement  or  otherwise,  and  to 
assign  and  appoint  to  Hamilton,  as  a  further  and  col- 
lateral security,  the  said  sum  of  1,000/.,  which  he  had 
power  to  raise  by  virtue  of  the  settlement,  to  be  applied 
in  part  payment  of  the  sum  of  1,500/.  and  the  inte- 
rest, &c.,  and  also  to  pass  his  bond,  with  warrant  of 
attorney  for  confessing  judgment  thereon,  to  Hamilton, 

o  o  2 
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1840.  in  the  penal  sum  of  3,000/.,  conditioned  for  the  pay- 
^~^7^  ment  of  the  1,500/.,  with  interest  at  6/.  per  centum 
V.  per  annuniy  by  way  of  further  security  : — It  was  by  the 
indenture  witnessed,  that  in  pursuance  of  the  said 
agreement,  and  to  carry  the  same  into  effect,  James 
O'Sullican  did  grant  and  assign  to  Hamilton,  his 
executors,  &c.  the  said  premises,  subject  to  redemp- 
tion, &c. ;  and  that  in  order  the  better  to  secure  the 
payment  of  the  1,500  /.,  and  interest,  &c.,  James  O' Sul- 
livan, by  virtue  of  the  power  and  authority  by  the  said 
settlement  in  him  vested,  did  grant,  charge,  &c.,  by 
way  of  mortgage,  the  sum  of  1,000/.  to  Quintin  Hamil- 
ton, his  executors,  administrators  and  assigns,  with 
such  power  and  authority  to  him  and  them  to  raise 
and  levy  the  same  as  were  given  and  granted  to  James 
O' Sullivan  by  the  said  settlement,  or  in  any  other 
manner  whatsoever ;  and  when  so  raised  and  levied,  to 
apply  the  same  and  every  part  thereof  in  and  towards 
satisfaction  and  discharge  of  the  said  sum  of  1,500/., 
and  such  interest,  &c.  as  should  at  the  time  of  such 
raising  and  levying  thereof  be  due  and  owing,  but 
subject  to  proviso  of  redemption.  And  it  was  by  the 
said  indenture  provided  and  declared,  that  whensoever 
and  as  soon  as  the  debt  of  1,500/.,  and  interest,  &c. 
should  by  any  means  be  discharged,  then  the  said 
deed  of  mortgage,  and  also  the  bond  and  warrant 
therein  mentioned,  collateral  therewith,  should  become 
absolutely  void. 

On  the  1st  of  February  1817,  a  commission  of  bank- 
rupt was  awarded  and  issued  against  the  said  James 
O'Sullivanj  and  he  was  duly  declared  a  bankrupt ; 
and  Henry  O' Sullivan,  of  Limerick,  was  appointed  sole 
assignee,  and  the  estate  and  effects  were  duly  conveyed 

to  him. 

On  the  11  th  November  1817,  Quintin  Hamilton 
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presented  his  petition  to  the  Lord  Chancellor  of  Ire-      vJ^^ 
land  in  the  matter  of  the  said  bankruptcy,  praying  an       Simpson 
account  of  the  sum  due  to  him  on  the  foot  of  said 
mortgage,  and  that  the  mortgaged  premises  might  be 
forthwith  sold  before  tlie  Commissioners,  for  payment 
thereof;  and  praying  further  relief. 

In  this  petition  no  mention  was  made  of  the  fact 
that  there  was  issue  of  the  said  marriage,  by  reason 
whereof  Jawes  O' Sullivan  had  only  a  life  interest  in 
the  mortgaged  premises;  nor  of  the  proviso  which 
declared  that  the  said  sum  of  1,000/.  should  not  be 
raised  by  sale  of  the  said  premises. 

On  the  2\^toi November  1817,  the  Lord  Chancellor 
made  an  order  on  the  said  petition,  directing  the 
Commissioners  to  lake  the  account  prayed,  and  to  sell 
the  mortgaged  premises ;  and  also  directing  that  all 
proper  parties  should  join  in  executing  a  conveyance 
or  conveyances  thereof  to  the  purchaser  or  purchasers, 
and  that  the  petitioner  should  be  paid  out  of  the  pro- 
duce of  such  sale,  in  the  first  instance,  such  sum  or 
sums  of  money  as  should  appear  to  be  due  to  him, 
together  with  the  costs  of  that  application  and  all 
future  costs  touching  the  same. 

The  Commissioners  having,  in  obedience  to  the 
order,  taken  the  account  directed,  found  that  there 
was  due  to  Hamilton,  on  the  foot  of  his  mortgage,  for 
principal  and  interest,  a  sum  of  796/.  165.  8rf.,  up  to 
and  for  the  31st  day  oi  December  1816  ;  and  the  mort- 
gaged premises  having  been  set  up  on  the  27tli  oi  April 
1818,  for  sale  by  public  auction,  at  the  Royal  Exchange 
in  the  city  of  Dublin^  the  Appellant  (who  was  himself 
a  partner  in  the  House  of  Mobert  Hamilton  &  Com- 
pany, who  were  the  solicitors  of  Quintin  Hamilton  the 
mortgagee,  and  who  as  such  solicitors  procured  the 
order  to  sell  the  said  lands  in  the  bankruptcy  matter) 
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1840.       bid  a  sum  of  850/.  for  the  same,  and  was  declared  the 
'   ^p^^^     purchaser  thereof  at  that  price. 

V.  The  rental  of  the  premises  was  at  that  time  263/.  13j. 

Irish  currency.  On  the  7th  of  October  1818,  an 
assignment  to  the  Appellant,  as  purchaser,  was  duly 
executed  by  Henry  O^ Sullivan  and  Quintin  HamUUm^ 
according  to  their  respective  interests. 

The  Appellant,  shortly  after  the  execution  of  the 
said  deed  of  the  7th  of  October  1818,  entered  into 
possession  or  receipt  of  the  rents  of  the  premises  there- 
by assigned  to  him,  and  has  ever  since  continued  in 
such  possession  or  receipt. 

In  Augtist  1836  James  O' Sullivan  died,  leaving 
his  eldest  son,  the  Respondent,  who  claims  to  be 
entitled  to  the  premises  under  the  marriage  settlement 
of  his  father,  and  insists  that  the  Appellant's  interest 
as  assignee  of  the  life  estate  of  James  O' Sullivan  deter- 
mined on  his  death ;  and  that  such  sum,  if  any,  as  he 
was  entitled  to,  in  respect  of  the  said  charge  or  sum 
of  1,000/.,  has  been  paid  off  by  perception  of  the  rents 
and  profits  of  the  said  premises,  and  that  the  Appel- 
lant was  bound  to  have  applied  the  said  rents  and 
profits  for  that  purpose. 

The   Respondent,  James   O'Sullivan^   brought  an 
ejectment  in  Hilary   term  1837;  and  in  February 
1837   the  Appellant  filed   his  bill   in    the  Court  of 
Chancery  in  Ireland^  in  which  he  alleged  that  the 
proviso  for  redemption  in  the  indenture  of  mortgage 
of  the  24th  January  1811  contained,  and  all  equity 
arising  thereunder,  had  been  for  ever  barred  and  fore- 
closed by  the  several  proceedings  had  in  the  matter 
of  the  bankiniptcy,  and  that  all  right,  &c.  to  such 
proviso   and  equity   of  redemption,  if  any,  became 
vested  in  Henry  O' Sullivan ^  as  assignee,  and  was  by  liim 
legally  and  properly  assigned  to  the  Appellant  by  the 
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indenture  of  the  7th  October  1818  and  that  the  Appel-        1840. 
lant  was  then  entitled  to  have  any  estate  which  might      Simpsow 
be  outstanding  in  the  trustees,  or  in  the  Respondent    Q.gy^J^, 
James  O' Sullivan^  absolutely  assigned  to  him  ;  or  that 
the  Appellant  was  entitled  to   the  sum  of  1,000/., 
and  interest  at  6  L  per  cent,  thereon  since  the  time  of 
the  death  oi  James  O' Sullivan ;  and  that  the  same  was 
a  good,  valid,  and  subsisting  charge  affecting  the  pre- 
mises.    The  bill  contained  a  prayer  for  relief,  framed 
in  accordance  with  these  statements. 

The  several  defendants  put  in  their  answers,  al- 
leging, among  other  things,  that  the  order  made  in 
the  matter  of  the  bankruptcy  had  been  fraudulently 
obtained,  by  the  suppression  of  the  fact  that  the 
mortgagor  was  only  tenant  for  life,  and  that  the 
premises  could  not  be  sold.  The  defendants  further 
alleged,  that  the  indenture  of  the  24th  January  1811 
operated  only  as  a  mortgage  of  the  life  estate  of  James 
O'Sullwan,  with  an  appointment  of  the  sum  of  1,000  /., 
which  sum  could  only  be  levied  out  of  the  rents  and 
profits,  and  not  by  way  of  sale  :  that  the  proper  parties 
had  not  appeared  before  the  Commissioners,  so  as  to 
enable  them  properly  to  take  the  accounts :  that  all  that 
could  be  purchased  by  the  Appellant  at  the  sale  was 
the  life  estate. of  James  O' Sullivan,  and  the  charge  of 
1,000  Z.  thereon:  that  the  Court  possessed  no  jurisdic- 
tion to  foreclose  the  equity  of  redemption,  and  that 
the  sale  of  the  premises  was  utterly  void  as  against  the 
Respondent  James  O' Sullivan ;  they  denied  that  the 
Appellant  ought  to  be  considered  as  a  purchaser  thereof 
for  full  and  valuable  consideration,  the  Appellant's 
purchase-money  not  exceeding  four  and  a  half  years' 
purchase  of  the  said  premises,  and  submitted  that  the 
Appellant  ought  to  be  charged  as  mortgagee  in  pos- 
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1840.  session  ;  and  that  on  a  fair  account  taken  between  the 
SiMPsoir  parties,  it  would  appear  that  all  the  sums  due  to 
Quintin  Hamilton  or  to  the  Appellant  on  the  foot  of 
the  mortgage  debt,  had  long  since  been  paid  off  and 
discharged  by  the  perception  of  the  rents  and  profits ; 
and  that  James  O' Sullivan  was  entitled  to  hold  the 
premises  subject  only  to  the  100/.  a  year  jointure, 
and  altogether  discharged  from  the  mortgage. 

Issue  having  been  joined  and  witnesses  examined, 
the  cause  came  on  to  be  heard  before  the  Lord  High 
Chancellor  of  Ireland  on  the  1st  of  June  1838,  upon  the 
pleadings  and  proofs ;  whereupon  the  Appellant  aban- 
doned his  claim  to  be  considered  entitled  absolutely  to 
the  said  premises  for  the  residue  of  the  said  term  of  999 
years,  but  insisted  that  he  was  at  all  events  entitled  to 
a  sum  of  1,000/.,  as  a  charge  upon  the  said  mortgaged 
premises.  The  Lord  Chancellor  directed  an  inquiry  as 
to  the  annual  value  of  the  said  premises,  and  as  to  the 
value  of  the  life-estate  of  the  ss^id  James  O' Sullivan 
the  younger  therein;  and  accordingly  made  a  decretal' 
order,  whereby  it  was  referred  to  the  Master  to  inquire 
and  report  what  was  the  annual  value  of  the  lands, 
tenements  and  hereditaments  comprised  in  and  con- 
veyed to  the  Appellant  by  the  deed  of  assignment 
dated  the  7th  October  1818,  at  the  timjB  of  the  sale 
thereof  to  the  Appellant,  and  what  was  the  value  of 
the  life  interest  of  the  said  James  O' Sullivan  the  bank- 
rupt therein  at  the  time  of  such  sale,  having  regard 
to  the  situation  thereof  at  that  time  with  respect  to  the 
deeds  of  the  25th  day  of  January  1808,  and  24th  day  of 
Janitary  I  Sll ;  and  further  directions  were  reserved. 
This  was  the  order  appealed  against. 


Mr.  Pemherton  and  Mr.  H.  R.  Ranalds,  for  the 
Appellant : — ^The  question  here  is,  whether  a  tenant 
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for  life,  with  a  power  to  charge  the  premises  with  a  sum        1840. 
of  1,000/.,  is  to  charge  it  only  on  his  own  life  interest,      simpsojn 
The  inquiry  directed  by  the  Court  below  is  altogether  »• 

•  T^    •  •  ^     •   1  •         •  1  '^   •     •  O  Sullivan. 

improper.  It  is  an  immaterial  inquiry,  and  it  is  im- 
possible to  see  how,  with  reference  to  the  rights  of 
these  parties,  it  could  become  of  importance.  The 
tenant  in  tail,  who  now  sets  up  his  claim  against  the 
rights  of  the  mortgagee,  has  no  interest  in  the  ques- 
tion, whether  the  sale  effected  under  the  bankruptcy 
of  the  tenant  for  life  was  for  the  full  value  of  the  pre- 
mises or  not.  That  question  was  only  of  importance 
to  the  assignee  of  the  bankrupt,  for  whose  benefit,  as 
representing  the  creditors,  the  sale  was  effected.  But 
the  assignee  raises  no  question  on  the  matter.  There 
cannot  be  a  dispute  that  the  Appellant  is  entitled  to  a 
decree  for  raising  the  sum  of  1,000/. ;  not  by  sale  in- 
deed, for  the  settlement  provides  that  there  shall  be 
no  sale  of  the  premises,  but  there  may  be  a  mortgage. 
The  Appellant  is  clearly  entitled  to  have  this  sum  raised, 
and  to  have  an  assignment  of  the  premises  by  way  of 
mortgage,  executed  for  that  purpose.  The  tenant  for 
life  had  a  clear  power  of  charging  the  estate  with  the 
sum  of  1,000/.  It  would  be  absurd  to  declare  that 
a  tenant  for  life  had  a  power  to  charge  the  estate  with 
a  sum  of  money,  and  yet  to  say  that  his  power  could 
only  effectuate  the  charge  during  the  continuance  of 
his  own  estate.  The  charge  continues  till  it  is  satis- 
fied, and  from  the  death  of  the  tenant  for  life  the 
Appellant  is  entitled  to  be  considered  as  the  mort- 
gagee  in  possession  until  the  mortgage  has  been  satis- 
fied. The  whole  of  the  transaction  taken  together 
amounts  to  an  assignment  of  the  corpus  of  the  estate 
for  the  purposes  of  the  charge.  It  is  clear,  therefore, 
that  the  inquiry  directed  was  altogether  beside  the 
case,  and  the  decree  must  consequently  be  reversed. 
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1840.  Mr.  Knight  Bruce  and  Mr.  Wakefield^  for  the  Re- 

^""^'    '      spondents : — It  may  be  doubtful  here  whether  the 

Simpson         *  ^  ^ 

V.  proceedings  are  not  altogether  void  for  want  of  par- 
^  ^  ^  '  ties,  and  whether  the  Court  can  proceed  in  the  absence 
of  the  assignee.  The  question  here  is,  what  is  the 
meaning  of  this  power.  It  may  be  to  give  the  bank- 
rupt power  to  raise  money  to  the  amount  of  1,000/., 
making  the  estate  liable  to  the  payment  of  it.  That 
would  be  to  make  the  estate  a  surety  for  the  loan  : 
but  the  estate  was  in  the  first  instance  to  be  liable  to 
the  widow's  claim  for  jointure.  The  object  of  the 
jointure  was  to  bar  the  widow's  claim  to  dower  ;  but 
it  was  also  to  secure  to  the  widow  for  life  a  provision 
that  was  to  become  payable  instantly  on  the  death 
of  the  husband.  To  give  the  charge  the  effect  now 
contended  for,  would  be  to  defeat  this  object.  There 
cannot  be  a  sale  of  the  premises  under  any  circum- 
stances ;  first,  because  it  is  expressly  forbidden  in  the 
creation  of  the  power  itself,  and  next  because  it  would 
defeat  the  widow's  right  to  jointure,  which  it  was  a 
primary  object  to  preserve.  The  appointee  of  the 
1,000/.  would  of  course  have  a  right  to  the  interest ; 
but  the  manifest  intention  of  the  parties  was,  that  the 
right  to  the  jointure  should  precede  any  payment  to 
be  made  under  the  power  creating  the  charge  of 
1,000/.  Under  all  the  circumstances,  it  is  clear  that 
the  Appellant  is  only  in  the  situation  of  a  mortgagee 
in  possession.  From  the  time  of  the  death  of  the 
tenant  for  life  the  decree  would  simply  be  against  the 
tenant  in  tail  for  the  payment  of  the  interest ;  but  the 
terms  of  the  power  to  create  the  mortgage  not  giving 
the  power  to  sell  in  order  to  satisfy  the  mortgage,  the 
mortgagee  or  his  assignee  can  only  be  entitled  to  pay- 
ment out  of  the  rents  of  the  estate,  but  cannot  take 
the  estate  itself;  and  such  payment  itself  must  be  made 
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after,  and  be  held  dependent  upon,  the  superior  claim        1 840. 
of  the  jointure. 

Lord  Chancellor: — My  Lords,  I  do  not  feel  that 
it  is  necessary  to  call  upon  the  learned  counsel  for  the 
Appellant  to  reply.  I  think  as  the  matter  now  stands 
there  is  an  end  of  this  inquiry.  It  is  clear  that  the 
Respondents  in  this  case  can  have  nothing  to  do  with 
any  question  which  they  imagine  may  be  raised  as  to 
the  price  paid  as  between  the  vendor  and  the  person 
who  has  purchased  this  property.  There  was  an  as- 
signment in  1818  of  a  reversionary  interest  which  did 
not  fall  into  possession  till  1836.  The  tenant  for  life 
of  the  property  in  question  had  the  power  of  raising 
1,000/.  chargeable  upon  it.  He  did  so  ;  and  though 
he  was  bound  to  keep  down  the  interest,  yet  the  debt 
was  a  charge  on  the  estate.  The  tenant  for  life  became 
bankrupt,  and  the  party  now  plaintiff  claims  from  the 
assignees  of  that  bankrupt  all  the  interest  which  they 
acquired  under  the  bankruptcy,  as  well  as  the  rever- 
sionary interest  of  the  bankrupt  himself;  and  from 
the  person  who  was  then  in  possession  the  benefit  of 
that  mortgage  of  1,000/.,  as  he  had  in  fact  bought 
the  interests  of  both  the  parties ;  he  therefore  became 
entitled  by  his  purchase  to  the  estate  for  life  of  the 
bankrupt,  and  to  whatever  interest  the  bankrupt  had 
created  under  this  charge  of  1,000/.  to  be  enjoyed  by 
anybody  who  had  made  it  the  subject  of  purchase, 
and  which  enjoyment  he  had  a  right  to  enforce  against 
any  subsequent  charge.  Whether  he  gave  too  little 
or  whether  he  gave  too  much  for  the  purchase  of  that 
1,000/.  is  a  matter  of  perfect  indifference  to  the  Re- 
spondents, the  parties  who  now  represent  the  inherit- 
ance. They  are  not  persons  who  can  be  prejudiced  by 
the  purchaser  having  given  an  inadequate  sum  for  it,  or 
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1840.       purchased  it  under  circumstances  which  would  entitle 
^j^j^^      a  party  really  interested  in  that  question  to  set  it  aside. 
V.  The  Respondents  have  no  right  to  come  before  the 

Court  for  any  such  purpose,  and  why  should  they?  Nor 
is  it  necessary  that  the  assignee  of  the  bankrupt  should 
be  a  party  to  that  suit.  What  does  it  signify  whether 
the  assignee  of  the  bankrupt  has  anything  to  say 
against  that  transaction  as  a  sale  for  less  than  the 
proper  value  ?  So  long  as  it  remains  unimpeached  on 
any  other  ground,  the  plaintiff  is  entitled  to  all  the  ad- 
vantages which  can  be  denied  from  that  purchase.  It  is 
as  if  a  party  had  purchased  the  right  of  a  ground  land- 
lord, where  it  is  clear  that  the  tenant  under  him  could 
not  say,  "  you  bought  the  farm  or  the  estate  at  too  low 
a  price,  and  therefore  I  will  not  pay  you  the  quit  rent." 
That  really  is  the  situation  of  these  parties ;  and  there- 
fore the  Appellant  having  become  entitled  to  whatever 
belonged  to  the  tenant  for  life,  whether  incidentally 
or  otherwise,  there  cannot  be  a  question  that  he  is 
entitled  to  recover  it  in  respect  of  this  purchase. 

It  remains  therefore  to  be  considered  what  title  the 
Appellant  acquired  to  that  1 ,000  /.  The  settlement  cer- 
tainly is  very  inartificially  framed,  but  I  cannot  con- 
ceive that  there  can  be  a  doubt  as  to  his  having  ac- 
quired an  interest  in  that  1,000/.,  the  power  of  creating 
which  was  under  the  settlement  incident  to  the  tenant 
for  life,  as  appears  from  passages  to  be  found  in  diffe- 
rent parts  of  the  deed.  It  is  incident  to  the  tenant 
for  life,  because  it  was  a  power  to  be  executed  by  the 
tenant  for  life ;  he  was  tenant  for  life  with  the  power  of 
raising  by  mortgage  the  sum  of  1,000/.  out  of  the 
estate,  and  I  do  not  see  any  ground  on  which  it  can 
be  said  that  this  was  intended  to  be  a  restricted  power, 
as  the  provision  is  that  he  shall  be  at  liberty  to  raise 
by  deed,  mortgage,  or  by  any  other  writing,  the  sum 


0*SOLLIVAN. 


CASES  IN  THE  HOUSE  OF  LORDS.  561 

of  1,000  /.  to  be  applied  to  any  purposes  he  shall  please.        isio. 
This  power  to  raise  by  mortgage  1,000/.  to  be  applied      ^"^     ' 
to  any  purposes  he  might  please,  was  in  addition' to  the  v. 

value  of  the  life  estate  he  acquired.  The  jointure  of 
course  would  come  into  operation  only  after  the  expi- 
ration of  the  life  estate.  It  is  not  to  be  supposed  to 
have  been  intended  that  if  he  raised  the  1,000/.  the 
mortgagee  was  to  be  deprived  of  his  interest,  though  the 
estate  produced  enough  to  raise  that  interest  and  also 
the  1,000/.  It  is  not  consistent  with  the  practice  of 
your  Lordships'  House  to  declare  so  much  as  to  give  an 
opinion  beyond  the  immediate  question  under  discus- 
sion and  necessary  to  be  decided ;  but  as  the  question 
has  been  somewhat  raised,  I  will  say  that  I  do  not  feel 
any  doubt  that  that  1,000/.  when  raised  was  to  be  a 
charge  upon  the  estate  from  the  period  when  it  was 
raised,  the  interest  to  be  paid  by  the  tenant  for  life, 
and  the  party  who  lent  the  money  to  be  the  first  person 
who  had  a  charge  upon  the  estate  after  the  expiration 
of  the  tenancy  for  life. 

My  Lords,  the  Court  below,  under  some  misappre- 
hension probably  of  the  relative  situation  of  these  par- 
ties and  their  respective  rights,  has  declined  to  make  a 
decree  for  raising  that  1,000/.  from  the  produce  of  the 
estate,  and  has  directed  an  inquiry  and  report  as  to 
"  what  was  the  annual  value  of  the  lands,  tenements 
and  hereditaments  comprised  in  and  conveyed  to  the 
Appellant  by  the  deed  of  assignment  dated  7th  October 
1818,  at  the  time  of  the  sale  thereof  to  the  Appellant, 
and  what  was  the  value  at  such  time  of  the  life  interest 
of  the  said  James  O' Sullivan^  the  bankrupt,  therein,  at 
the  time  of  such  sale,  having  regard  to  the  situation 
thereof  at  that  time  with  respect  to  the  deeds  of  the 
25th  day  of  January  1 808."  Now  it  is  obvious  that  the 
effect  of  that  direction  is  erroneous  ;  it  has  no  reference 
to  what  it  is  to  be  adjudicated  between  the  plaintiff  and 
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1840.       the  defendant ;  and  whatever  may  be  the  result  of  that 

Simpson      ^^^^^^y,  whatever  the  Court  may  do  upon  it,  it  leaves 

«^-  the  question  between  the  plaintiff  and  the  defendant 
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where  it  was.  That  must  have  arisen  from  some  mis- 
apprehension as  to  the  situation  in  which  those  parties 
stood  with  regard  to  each  other.  It  is  clear  therefore 
that  that  decree  must  be  reversed.  Your  Lordships 
have  before  you  a  case  in  which  the  Court  below,  from 
a  misapprehension  of  the  course  to  be  pursued,  has 
directed  an  inquiry  which  does  not  touch  any  ques- 
tions existing  between  the  parties.  It  is  the  duty  of 
this  House,  therefore,  to  remove  that  impediment  by 
an  assertion  of  the  plaintiff's  rights ;  and  I  apprehend 
that  your  Lordships,  seeing  that  no  decree  has  been 
made  by  the  Court  such  as  ought  to  have  been  made, 
that  the  real  question  has  not  been  entertained,  wall 
think  that  the  proper  course  will  be  to  declare  the 
right,  and  then  to  leave  the  mode  in  which  that  right 
is  to  be  enforced  to  the  judgment  of  the  Court  below. 
I  apprehend  the  order  of  this  House,  consistently  with 
the  practice,  will  be  to  reverse  the  decree  below,  and  to 
declare  that  the  plaintiff  is  entitled,  by  virtue  of  the 
assignment  of  the  7th  of  October  1818,  to  the  benefit 
of  the  charge  created  by  the  deed  of  the  24th  of 
January  1811 ;  and  with  this  declaration  remit  the 
cause,  leaving  to  the  Court  below  to  make  such  decree 
as  may  be  just  and  consistent  with  that  declaration. 
That  declaration  will  establish  the  plaintiff's  title  to 
the  charge ;  the  mode  in  which  it  is  to  be  raised,  and 
the  detail,  will  remain  to  be  considered  by  the  Court 
below,  having  the  benefit  of  your  Lordships'  declara- 
tion as  to  the  plaintifi^s  right,  and  leaving  the  question 
open  as  to  other  matters.  I  do  not  know  very  well 
how  that  question  with  regard  to  the  jointure  could 
be  declared ;  at  the  same  time  I  have  not  much  doubt 
about  it.     It  is  raised  in  the  pleadings,  I  think,  by 
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the  answer.      Perhaps  it  might  save  the  possibility       1840. 
of  another  appeal  to  declare  the  title,  but  there  is     Simpson 
a  difficulty  in  doing;  it.  ^' 

Mr.  Knight  Bruce  suggested  that  there  should  be . 
some  words  of  exclusion  to  show  what  their  Lordships 
considered  the  party  really  entitled  to,  and  to  mark 
their  opinion  that  he  was  only  entitled  to  interest 
from  the  time  of  the  death.  He  also  suggested,  that 
if  the  words  were  "  became  entitled,"  instead  of  "  is 
entitled,"  it  might  more  clearly  mark  their  Lordships' 
opinion,  because  the  rents  he  had  received,  or  which 
without  his  wilful  default  might  have  been  received, 
since  the  time  of  the  death,  might  by  possibility 
absorb  the  charge  altogether. 

Lord  Chancellor: — ^That  is  a  subject  which  can  be 
disposed  of  only  on  a  regular  hearing,  which  has 
never  been  had.  I  apprehend  the  rule  of  the  House 
to  be  this :  that  where  the  Court  below  has  miscarried, 
the  House  of  course  reverses  what  is  done,  and  makes 
a  sufficient  declaration  to  prevent  that  error  being 
again  committed,  but  does  not  interfere  further.  I 
apprehend  the  declaration  I  have  stated,  with  the 
words  "  became  entitled,"  instead  of  "  is  entitled," 
will  be  sufficient  to  meet  the  case.  I  therefore  move 
your  Lordships  to  reverse  the  decree,  and  declare  that 
the  plaintiff  became  entitled,  by  virtue  of  the  assign- 
ment of  the  7th  of  October  l^l^j  to  the  sum  of  1,000/., 
under  the  deed  of  24th  January  1811,  in  addition  to 
the  life  interest  of  the  bankrupt,  James  O' Sullivan ; 
and  with  this  declaration,  to  remit  the  case  to  the 
Court  below. 

Ordered  and  declared  accordingly. 
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1840: 


July  a? '28.    J^*^N  Thomson,  Clerk   to  the  Generall    .       „ 

Commissioners  of  Police  in  Edinburgh}    PP^^^^^' 

James  Mitchell      -------  Hespondent. 

PubUcQfficeri.  The  Edinburgh  Police  Act,  2  W.  4,  c.  87,  does  not  make  the  Com- 
C^^'  missioners  responsible,  through  their  collector,  for  the  miscon- 

duct of  one  of  the  police  constables. 

Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed  against, 
and  overruled  in  the  Court  of  Session,  but  the  decree  of  that 
Court  was  afterwards  reversed  in  this  House,  the  House  gave 
the  Appellant  the  costs  incurred  by  him  in  the  Court  of  Session. 

J  HIS  was  an  appeal  against  a  decree  of  the  Court 
of  Session,  reversing  in  part  an  interlocutor  of  Lord 
Fullertouj  in  an  action  in  which  the  present  Respon- 
dent was  pursuer,  and  the  present  Appellant,  Mr. 
James  Stuartj  and  Eric  Mackay^  were  defenders.     The 
facts  of  the  case  were  these :    On  the  night  of  the 
30th  of  November  1836,  Mitchell^  accompanied  by 
his  wife,    and    a    friend    named   Henderson,   were 
going  along  North  St.  Andrew-street,  in  Edinburgh^ 
when,  as  he  stated,   he  fell   by  accident  from  the 
slippery  state  of  the  streets.     Eric  Mackay,  one  of 
the  night  watch,  came  up  and  accused  the  whole  party 
with  being  drunk  and  disorderly.  A  contention  arose 
upon  this,  and  Mackay  having  called  others  of  the 
night  watch  to  his  assistance,  Mitchell  and  his  wife, 
and   Henderson,  were   all   taken   into   custody.     In 
going  to  the  place  of  detention,  MitchelV^  leg  was 
hurt, — as  he  alleged,  in  consequence  of  a  blow  given 
by  Mackay^ %  baton ;  but  as  Mackay  alleged,  in  conse- 
quence of  his  falling  to  the  ground  through  his  drunken 
and  excited  state.  Mitchell  was  taken  to  the  infirmary, 
and  was  found  to  be  permanently  injured  in  the  knee 
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joint.  He  afterwards  instituted  a  suit  against  the 
present  Appellant,  clerk  to  the  Commissioners,  James 
Sttiartf  superintendent  of  the  Edinburgh  police,  and 
against  Mackay^  the  watchman,  by  whom  he  alleged 
the  assault  to  have  been  committed.  He  founded  his  suit 
on  the  Edinburgh  Police  Act,  2  W.  4,  c.  87,  s.  i8(a). 
The  three  Defenders  pleaded  separately.  Mr.  Thom- 
son pleaded,  1st,  that  the  action  was  not  sustainable 
against  him  as  representing  the  Commissioners,  inas- 
much as  the  act  complained  of  was  not  alleged  to 
have  been  done  or  ordered  by  them  ;  2dly,  that  they 
were  not  liable  for  the  acts  of  the  inferior  officers  of 
the  establishment,  whom  they  did  not  appoint ;  and 
3dly,  that  as  Commissioners  they  had  no  funds  under 
their  control  which  could  be  made  answerable  for 
the  wrongful  acts  of  the  inferior  officers.     Mr.  Stuart 


1840. 

Tbomson 

v. 
Mitchell. 


(a)  By  which  it  is  enacted,  *'  that  the  said  general  commis- 
sioners may  sue  or  be  sued  for  anything  done  or  ordered  by  them  in 
virtue  of  this  Act,  and  for  recovery  of  the  penalties  or  forfeitures 
before  mentioned,  in  the  name  of  their  clerk,  collector,  or  treasurer, 
for  the  time  being/'  By  the  statute  in  question,  the  commissioners 
are  authorized  to  assess  the  inhabitants,  and  apply  the  monies  raised 
for  the  purposes  of  the  statutes  ;  to  appoint  treasurers,  clerks,  and 
surveyors,  being  the  officers  employed  in  the  financial  department 
of  the  establishment ;  to  &x  generally  the  number  of  officers  to  be 
employed  in  every  department ;  to  make  regulations  relative  to  the 
lighting,  cleaning,  and  watching  of  the  streets  of  the  city,  and  for 
abating  nuisances,  and  removing  obstructions  on  the  same,  by 
enacting  and  enforcing  penalties.  They  have  also  the  privilege  of 
suing  and  being  sued,  in  name  of  their  clerk,  for  anything  done  or 
ordered  by  them  in  the  exercise  of  these  powers,  or  performance  of 
these  duties.  The  appointment  and  dismissal  of  the  officers  of  the 
police  are  regulated  by  the  3  Geo.  4,  c.  78.  Hie  judge  of  police 
is  nominated  by  statute,  the  superintendent  is  appointed  by  the  Lord 
Provost  of  the  city  and  Sheri£F-depute  of  the  county  of  Edinburgh, 
or  in  the  event  of  their  not  agreeing  as  to  a  fit  person,  by  the  Lord 
Advocate  for  the  time  being.  The  Lord  Provost  and  Sheriff  have 
full  power  at  all  times  to  remove  the  superintendent  at  their  plea- 
sure. The  superintendent  has  the  absolute  power  of  appointing  and 
removing  at  will  the  watchmen  and  other  officers  of  the  depart- 
ment acting  under  his  orders ;  so  that  (s.  65)  in  as  far  as  possible 
he  may  be  made  answerable  for  the  conduct  of  these  parties. 

VOL.  VII.  P  P 
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1840.  pleaded,  1st,  that  there  were  no  personal  conclusions 

2,    "^    \  against  him  in  the  libel,  and  that  the  statute  libelled 

V.  did  not  authorize  the  Commissioners  to  sue  or  be  sued 

iTCHELL.  j^  ^^^  name  of  their  superintendent,  and,  2dly,  that 

in  no  case  could  he  be  personally  liable  for  a  delict 
said  to  have  been  committed  by  an  inferior  officer, 
not  in  discharge,  but  in  violation  of  his  duty.  The 
defendant  Mackay  pleaded  to  the  suit  on  the  merits. 

The  case,  on  the  preliminary  defences  of  Thomson 
and  Stuart  J  was  brought  before  Lord  Fullertony  as  Lord 
Ordinary ;  and  on  the  11th  of  July  1 837,  his  Lordship 
pronounced  an  interlocutor,  by  which  he  dismissed  the 
action  against  Thomson  and  Stuart^  being  of  opinion 
that  nothing  complained  of  was  shown  to  have  been 
"  done  or  ordered  by  the  Commissioners,"  so  as  to 
make  them  liable,  through  their  clerk,  and  that  Stuart^ 
their  superintendent,  was  at  all  events  a  person  against 
whom  such  an  action  could  not  be  brought  unless  per- 
sonal misconduct  was  charged  against  him.  The 
pursuer  appealed  to  the  First  Division  of  the  Court 
of  Session  against  this  interlocutor,  which  their  Lord- 
ships affirmed  so  far  as  Stuart  was  concerned,  but 
recalled  it  with  respect  to  Thonisony  whom,  as  repre- 
senting the  Commissioners,  they  held  liable  to  the 
action.  This  was  an  appeal  by  Thomson  against  that 
part  of  their  Lordships'  decree. 

The  Attorney^eneral  and  the  Lord  Advocate^  for 
the  Appellant: — The  part  of  the  decree  appealed 
against  cannot  be  supported ;  for  it  proceeds  on  the 
assumption  of  the  liability  of  the  Commissioners  for 
all  the  acts  of  the  police  officers,  while  the  statute 
which  creates  the  office  of  the  Commissioners  only 
makes  them  responsible,  through  their  clerk,  for  any- 
thing "  done,  or  ordered  to  be  done,  by  them."     The 
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apprehension  of  Mitchell  by  Machay  was  not  an  act       1 840. 
done  or  ordered  by  them.     It  does  not  therefore  fall     ^^^^^^^ 
within  the  description  of  cases  to  which  the  Com-  «. 

missioners'  liability  is  by  the  express  terms  of  the 
statute  restricted.  The  Commissioners  have  no  funds 
provided  to  meet  demands  of  this  sort.  In  the  argu- 
ment in  the  Court  below,  the  33d  section  of  one  of 
the  Edinlmrgh  Police  Acts  (3  Geo.  4,  c.  78)  was  re- 
lied on  by  the  Respondent,  as  giving  rise  to  the  argu- 
ment that  the  police  funds  were  appropriated  for  such 
a  purpose.  But  the  Respondent  relied  for  this  pur- 
pose on  one  phrase  alone,  which  will  by  no  means 
bear  the  construction  sought  to  be  put  upon  it.  The 
33d  section  of  the  Act  declares  that  the  sums  to  be 
assessed  on  the  inhabitants  for  the  support  of  the 
police,  "  under  the  several  heads  of  collectors,  sur- 
veyors, and  clerk's  salaries,  and  incidental  expenses," 
shall  be  divided  into  such  proportions,  &c.  The  words 
relied  on  are  "  incidental  expenses."  They  certainly 
will  not  include  damages  given  on  account  of  the 
misconduct  of  any  of  the  inferior  officers.  It  is  clear, 
therefore,  that  neither  making  any  direct  enactment 
for  the  liability  of  the  Commissioners  in  a  case  like 
the  present,  nor  providing  them  with  any  funds  to 
meet  it,  the  Legislature  did  not  intend  that  it  should 
be  incurred.  There  is  no  head  of  assessment  in  the 
statute  under  which  such  damages  could  be  paid.  Nor 
in  making  their  estimate  of  the  sum  to  be  assessed  is 
there  anything  requiring  them  to  form  an  estimate 
of  the  probable  sum  likely  to  be  wanted  for  such  a 
purpose.  On  the  contrary,  section  33  goes  on  to 
declare,  that  the  sums  assessed  for  '^  salaries  and 
incidental  expenses  "  shall  be  divided  in  proportions 
"  among  the  three  heads  of  lighting,  cleansing,  and 
watching ; "  and  the  receipts  are  to  show  how  much 
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18W.       is  levied  in  respect  of  each.     This  circumstance  alone 
excludes  the  possibility  of  the  argument  that  damages 
V.  for  the  misconduct  of  the  police  officers  were  intended 

to  be  provided  for  out  of  tlie  funds  furnished  to  the 
Commissioners.  The  56th  section  of  the  same  statute 
directs  the  application  of  these  monies  "  according  to 
the  annual  estimates  required,  as  before  specified,  and 
for  no  other  purpose  whatever  ;'*  and  the  57th  section 
contains  a  penalty  for  the  misapplication  of  the  money. 
In  no  way  whatever  does  the  statute  fix  any  direct  liabi- 
lity on  these  Commissioners ;  and  as  to  the  imposition 
of  an  indirect  liability,  the  construction  which  this 
and  similar  Acts  are  to  receive,  the  principle  laid 
down  by  this  House  in  Duncan  v.  Findlater(b)^  in 
the  course  of  the  last  session,  is  conclusive.  There 
it  was  held,  upon  arguments  similar  to  those  now 
addressed  to  the  House  in  support  of  this  appeal,  that 
the  trustees  under  a  Road  Act  were  not  responsible 
for  an  injury  occasioned  by  the  negligence  of  the  men 
employed  in  making  or  repairing  the  road,  they  not 
being  in  the  situation  of  servants  to  the  trustees. 
Before  the  time  when  this  House  pronounced  that 
•decision,  Lord  Moncrieff^  in  a  case  of  Smith  v.  The 
Edinburgh  Police  Commissioners  {c)j  had  expressed  a 
very  strong  opinion  to  the  same  effect.  The  present 
decree  is  therefore  not  warranted  either  by  the  pre- 
cedents of  the  Court  below,  or  by  the  high  authority 
of  this  House. 

No  counsel  appeared  on  the  part  of  the  Respon- 
dent. 

The  Lord  Chancellor: — Your  Lordships  have  not 
Iiad  the  advantage  of  hearing  counsel  in  support  of  the 

(b)  Ante,  Vol.  VI.  p.  894,  and  (c)  In  1836. 

I  M'Lell.  &  Rob.  911. 
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decision  of  the  Court  below.     I  confess  that  at  pre-        i840, 
sent  I  do  not  well  see  how  that  decision  is  to  be  main-     J    "^    ' 

TOOMSON 

tained,  nor  how  this  case  is  to  be  distinguished  from  v. 

that  of  Duncan  v.  Findlater.  But  not  having  had  'tcbell. 
the  advantage  of  hearing  counsel  in  support  of  the 
decree  appealed  against,  I  should  wish,  before  advising 
your  Lordships  on  this  appeal,  to  look  into  the  case, 
and  to  examine  the  arguments  and  the  decision  in  the 
case  that  has  been  cited. 

Judgment  postponed. 


The  Lord  Chancellor: — My  Lords,  in  this  cause,  July 28. 
which  was  heard  before  your  Lordships  yesterday,  I 
have  taken  an  opportunity  of  looking  into  the  case 
and  also  of  referring  to  the  report  of  the  decision  of 
this  House  in  the  case  of  Duncan  v.  Findlater^  and  it 
certainly  does  appear  that  the  principle  established  by 
that  decision  applies  in  all  respects  to  the  present 
question.  But  there  are  in  this  case  circumstances 
arising  out  of  the  provisions  of  the  Police  Acts,  which 
make  it  still  more  clear  that  the  judgment  of  the 
Court  below  ought  to  be  reversed.  It  appears,  in  the 
first  place,  that  the  watchman,  who  actually  committed 
tlie  alleged  injury,  was  not  appointed  by  the  Commis*- 
sioners,  against  whose  clerk  the  action  is  brought^ 
Their  duty  certainly  is  to  provide  funds,  but  the  indi- 
vidual who  committed  the  injury  was  not  in  any 
sense  their  agent.  There  is  also  a  difficulty  arising 
from  the  18th  section  of  the  Act,  which  provides  that 
they  shall  only  be  sued  in  name  of  their  clerk,  unless 
in  respect  of  some  act  done  or  ordered  by  them. 
These  are  the  circumstances  which  distinguish  thia 
case,  even  if  the  judgment  below  were  not  met  by  the 
judgment  in  Duncan  v.  Findlater.     I  find  that  the 
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1840.       circumstance  of  this  case  having  been  heard  ex  parte, 
TnoMsoN     ^®  ^^*  attributable,  as  was  stated  from   the  bar,  to 


Mitchell. 


V-  that  judgment  of  this  House  last  session ;  for  I  find, 

in  the  observations  I  made  to  this  House  on  that  occa- 
sion, that  I  had  my  attention  drawn  to  the  dependence 
of  the  present  case,  and  being  informed  that  this  case 
would  raise  the  same  question,  I  inquired  how  that 
matter  stood,  thinking  it  probable  that  the  House 
might  feel  it  right  to  have  this  case  heard  before 
deciding  Duncan  v.  Findlater ;  but  1  then  found  that 
the  present  case  had  been  set  down  ex  parte,  and 
therefore  it  was  not  to  be  expected  the  House  would 
derive  mucli  information  from  the  discussion  of  it. 
It  was  set  down  ex  parte  therefore  before  the  parties 
were  aware  what  course  the  House  would  adopt  in  the 
case  of  Duncan  v.  Findlater.  I  have  much  satisfac- 
tion in  finding  that  the  decision  this  House  has  come 
to  has  the  sanction  of  Lord  Mancrieff,  who  expressed 
a  similar  opinion  to  that  entertained  in  this  House  at 
a  period  before  the  question  was  first  discussed  at 
your  Lordships*  bar ;  for  I  find  that  in  January  1836, 
Lord  Moncrieffj  in  the  case  of  the  Commissioners  of 
Police,  at  the  suit  of  Smith,  founded  on  by  the  Appel- 
lant, pronounced  a  decree  consistent  with  the  principle 
adopted  by  your  Lordships  in  Duncan  v.  Findlater; 
and  in  this  case  itself  Lord  Fullerton  expressed  a 
similar  opinion.  There  was  not,  therefore,  that  una- 
nimity among  the  Judges  in  the  Court  of  Session 
which  might  seem  to  exist  when  the  case  was  disposed 
of  by  the  Inner  House ;  for  we  have  the  authority  of 
those  two  learned  Judges,  who,  at  periods  before  this 
question  was  discussed  in  this  House,  had  expressed 
opinions  contrary  to  that  of  the  Inner  House,  and 
in  conformity  with  the  principle  ultimately  sanc- 
tioned in  this  House.     I  shall  therefore  advise  your 
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Lordships  to  reverse  the  judgment  of  the  Court  of       i84o. 
Session.  :^^^ 

Decree  reversed.  MiJiELL. 

The  Attorney -general : — The  Inner  House  reserved 
the  question  of  costs.  The  Appellants  do  not  ask  for 
the  costs  of  the  appeal,  but  they  are  at  least  entitled 
to  the  costs  of  the  appeal  from  the  Lord  Ordinary  to 
the  Inner  House,  wherein  they  were  supporting  a 
judgment  which  this  House  has  now  declared  to  be 
correct. 

The  Lord  Chancellor : — ^This  House  ought  now  to 
make  such  an  order  as  the  Inner  House  would  have 
made,  had  its  decision  been  well  founded  in  principle. 

It  was  ordered  and  adjudged,  "  That  the  interlocutor 
appealed  from  be  reversed  ;  and  that  the  said  James 
Mitchell  do  pay  to  the  said  John  Thomson^  or  to  the 
clerk  for  the  time  being  of  the  General  Commissioners 
of  Police  for  the  city  of  Edinburyhj  all  the  costs  in- 
curred in  the  Court  of  Session,  as  well  before  the  Lord 
Ordinary  as  before  the  Inner  House,  by  the  said  John 
Thomson,  as  representing  the  said  Commissioners  of 
Police,  in  defending  the  said  action.  And  that,  with 
this  order,  the  cause  be  remitted.'* 

Lords'  Journals  for  1840,  p.  561. 
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1837  : 
Juue  27. 

1840: 
July  28. 


Bond. 
Land'tax 
Collector, 

Surety. 

Pleading, 

Practice, 


Lawrence  Gwynne-     -     -  Plaintiff  in  Error. 

John  Burnell  and  Joseph!  n  r    j    ^    •     x» 
myr  }JJefenaants  m  Jb^rrar 


i 


The  bond  given  by  a  collector  and  his  sureties  to  the  CommissionerB 
of  Land  and  Assessed  Taxes  under  the  43  Geo,  3,  c.  99,  is  broken 
if  the  taxes  collected  in  any  one  year  are  not  duly  paid  up  by  the 
collector  to  the  account  of  that  year. 
.  The  breach  of  the  condition  of  the  bond  is  equally  complete,  and  the 
sureties  are  equally  liable,  though  all  the  monies  collected  in  the 
year  for  which  they  are  sureties  should  be  in  fact  paid  in,  if  any 
part  of  them  should  be  appropriated  by  the  collector,  and  received 
by  the  Commissioners,  in  satisfaction  of  the  arrears  of  a  former 
year. 

Such  appropriation  of  part  of  the  monies  of  one  year  to  the  pay- 
ment of  the  arrears  of  a  former  year,  will  not  prevent  the  Com- 
missioners from  maintaining  an  action  on  the  bond  against  the 
sureties  for  the  year  in  which  the  money  collected  has  been  so 
misappropriated. 

The  Commissioners  may  come  upon  the  sureties  after  they  have  sold 
the  lands  and  goods  of  the  collector,  but  the  seizure  and  sale  of 
his  lands  and  goods  is  a  condition  precedent  to  their  right  of 
action  against  the  sureties,  and  they  are  not  entitled  to  require 
notice  of  such  lands  and  goods  in  order  to  perform  the  condition. 

The  plea  of  the  Defendant  (a  surety  in  the  bond)  averred  that  the 
collector  had  lands  and  goods,  of  which  the  Commissioners  had 
notice,  and  that  they  did  not  seize  and  sell.  The  replication  was, 
that  the  collector  had  no  property  subject  to  seizure  and  sale,  of 
which  the  Commissioners  had  notice  ;  the  rejoinder  was,  that  the 
collector  had  lands  and  goods  which  might  have  been  seized  and 
sold,  but  were  not  mode  et  forma ^  as  alleged  by  the  plaintift, 
concluding  to  the  country.  The  rejoinder  did  not  say  anything 
of  notice,  llie  verdict  was,  that  the  collector  had  lands  and 
goods  which  might  have  been  seized  and  sold,  but  that  the  Com- 
missioners had  no  notice  of  the  collector's  lands,  but  had  reason- 
able grounds  for  believing  that  he  had  goods. — Held,  that  there 
could  be  no  judgment  for  the  Defendant  on  these  pleadings,  nor 
any  judgment  for  the  Plaintiffs,  non  obstante  veredicto,  but  only 
a  venire  de  novo. 

The  Court  below,  in  which  an  action  is  brought,  may  award  a  re- 
pleader ;  but  a  Court  of  Error  cannot  award  it. 


The  Defendants  in  Error,  together  with  one  Collins 
(since  deceased),  were  the  obligees  in  a  joint  and 
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several    bond  given   to  them  as  Commissioners   of       1337. 
Land  and  Assessed  Taxes  for  the  Tower  division,  in      ^^     ' 
the  county  of  Middlesex^  by  the  Plaintiff  in  Error,         «. 
one  of  the  sureties  of  Richard  Bigg^   a  collector  of      "*«^^'* 
the   assessed  taxes  for  the   parish   of  St.  Matthew^ 
Belhnal  Green,  for  one  year,  ending  the   5th   day 
of  April  1829.     They  brought  their  action  in  the 
Court  of  Common  Pleas  at  fVestminster,  to  recover 
of  the  Defendant  (now  the  Plaintiff  in  Error)  the  sum 
of  699  L  Ss.  2  d.,  being  monies  received  by  Bigg  as 
such  collector,  and  not  paid  or  accounted  for  by  him 
pursuant  to  the  Acts  of  Parliament  relating  to  those 
duties. 

The  following  pleas  were  put  on  the  record : 

First: — Non  est  factum,  on  yfhich  issue  was  joined. 

Second: — Performance  on  the  part  of  Bigg,  the 
collector.  To  this  plea  the  Plaintiffs,  in  their  repli- 
cation, assigned  several  breaches,  the  third  of  which 
was,  that  Bigg  had  not  duly  paid  over  to  the  Receiver- 
general  the  monies  received  by  him  as  collector  of 
the  assessed  taxes,  in  respect  of  the  rates  and  assess- 
ments mentioned  in  the  condition ;  viz,  for  the  year 
1828,  ending  the  5th  day  of  AprU  1829.  On  this  an 
issue  was  taken  by  the  Defendant  in  his  rejoinder. 

Third : — That  the  bond  was  obtained  by  a  fraudu- 
lent representation  by  the  Plaintiffs,  or  others  in 
collusion  with  them,  that  Bigg  had  well  and  faithfully 
collected  all  sums  of  money,  which  he  under  and  on 
account  of  former  appointments  was  authorized  and 
required  to  collect,  and  had  well  and  truly  paid  and 
accounted  for  the  same ;  whereas  said  Bigg  was  in- 
debted in  a  large  sum  of  money,  for  monies  received 
by  him  under  former  appointments,  and  had  not 
paid  or  accounted  for  the  same,  by  which  false  repre- 
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1837.       sentation  the  defendant  was  induced  to  execute  the 
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bond. 


V.  The  fourth  plea  imputed  fraud  generally.     IsBueB 

were  taken  on  the  third  and  fourth  pleas. 

The  fifth  plea  alleged  that  Bigg,  previous  to  bring- 
ing the  action,  and  after  he  had  made  default  in 
payment  of  the  monies  collected,  was  possessed  of 
and  entitled  to  di^^ers  lands,  goods,  and  chattels,  of 
great  value,  as  of  his  own  property,  within  the  juris- 
diction of  the  Commissioners,  of  which  the  Defendants 
in  Error  had  notice,  and  which  lands,  goods,  and 
chattels  might  have  been  seized  and  sold  in  pur- 
suance of  the  directions  and  powers  given  to  the 
Commissioners,  but  which  continued  unsold.  To  this 
plea  the  Plaintiffs  replied,  that  after  Bigg  had  col- 
lected and  received  the  assessments,  and  had  neglected 
to  pay  the  monies  so  collected  and  received,  he  had 
no  lands  within  the  jurisdiction  of  the  Commissioners 
which  they  could  seize  and  sell,  of  which  they  had 
notice,  and  that  all  the  goods  and  chattels  of  Bigg 
within  their  jurisdiction,  of  which  they  had  notice, 
were  seized  and  sold  under  a  warrant  of  the  Com- 
missioners, and  applied  towards  the  satisfaction  of  the 
sums  collected,  and  there  remained  a  large  sum  un- 
paid, and  there  were  not  any  other  goods  and  chattels 
of  Bigg  of  which  they  had  notice.  The  Defendant 
rejoined,  that  Bigg  had  divers  lands,  goods,  and 
chattels  within  the  jurisdiction  of  the  Commissioners, 
which  might  and  ought  to  have  been  discovered  and 
found,  but  which  were  not  seized  and  sold,  and 
tendered  an  issue  thereon,  in  which  Defendants  in 
Error  joined. 

The   sixth   was  a  similar   plea   to  the  preceding, 
except   alleging  possession   by    Bigg   of  goods   and 
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chattels  only.  Replication  and  rejoinder  similar  to 
the  last. 

The  seventh  plea  alleged  that  Bigg  was  possessed  ^• 

of  goods  and  chattels  of  great  value  within  the  juris- 
diction of  the  Commissioners,  which  they  might  have 
seized  and  sold,  and  which  were  sufficient  to  satisfy 
all  the  debts  and  deficiencies  of  Bigg.  The  repli- 
cation and  rejoinder  to  this  plea  were  similar  to  the 
preceding.  The  8th,  9th,  10th,  11th,  and  12th  pleas 
in  like  manner  set  up  the  laches  of  the  Commissioners 
as  an  answer  to  the  action.  Issues  were  taken  thereon. 
The  13th  and  14th  pleas,  which  denied  that  the  Com- 
missioners were  damnified,  except  by  their  own  wrong, 
were  demurred  to,  and  judgment  given  for  the 
demurrer. 

The  action  came  on  for  trial  at  the  Guildhall  of 
the  City  of  London^  before  Mr.  Justice  Alderson^  at 
the  sittings  after  Trinity  Term  1831,  when  the 
execution  of  the  bond  by  Mr.  Gwynne  was  admitted. 
Evidence  was  then  given  on  behalf  of  the  Commis- 
sioners; and  the  following  facts  were  found  by  the 
jury,  in  reply  to  questions  in  writing  submitted  to 
them  by  the  learned  Judge. 

First: — That  Richard  Bigg  paid  over  to  the 
Receiver-general  all  the  sums  received  by  him  for  the 
assessments  for  the  year  1828-9. 

Second : — That  he  did  not  pay  all  those  sums  to 
the  service  of  the  year  1828-9,  and  that  the  sum  of 
2,430  /.  was  paid  to  the  service  of  that  year,  and  693/. 
to  that  of  former  years. 

Tliird : — ^That  Richard  Bigg  had  lands  or  houses, 
after  the  default,  of  the  value  of  121  /.,  which  could 
have  been  seized  or  sold. 

Fourth: — ^That  he  had  goods  in  like  manner,  of 
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1857.       the  valae  of  200/.,  at  the  time  of  de&ult,  which  could 
have  been  seized  and  sold. 

Fifth : — ^That  the  Commissioners  had  not  notice  of 
the  possession  of  houses  or  lands  on  the  part  of  Richard 
Bigg^  but  that  they  had  reasonable  g^unds  for  believ- 
ing that  lie  possessed  household  goods  at  the  time  of 
the  default. 

Sixth : — That  he  absconded. 

Seventh: — ^That  no  fraudulent  misrepresentation 
was  made  to  Dr.  Gwynne  by  the  Commissioners  to 
induce  him  to  execute  the  bond. 

The  facts  were  afterwards  turned  into  a  special 
case,  which  was  argued  before  the  Court  of  Common 
Pleas.  The  Court  thought  the  provisions  of  the  Act 
requiring  the  Commissioners  to  examine  Bigg^  and 
hasten  the  payments,  was  directory  only,  and  there- 
fore that  such  conduct  was  not  a  condition  precedent 
to  the  Plaintiffs*  recovery,  and  accordingly  directed 
judgment  to  be  entered  up  for  the  Plaintiffs,  on  the 
issues  raised  on  the  8th  and  11th  pleas  non  obstante 
veredicto.  The  Court  thought  the  appropriation  of 
one  year's  receipts  to  the  service  of  a  former  year  was 
not  "  a  due  payment"  within  the  meaning  of  the  con- 
dition, and  accordingly  gave  judgment  on  the  second 
plea  for  the  Plaintiffs.  The  Court  thought  the  sale 
of  the  collector's  lands  and  goods  could  only  form  a 
condition  precedent  to  the  right  to  put  the  bond  in 
suit  against  the  surety,  where  the  existence  of  such 
property  was  known  to  the  Commissioners  at  the  time 
of  the  action ;  and  accordingly  entered  up  judgment 
for  the  Plaintiffs  on  the  5th,  6th,  and  12th  pleas. 

Upon  the  above  judgment,  given  in  Hilary  Term 
1833  (a),  a  writ  of  error  was  brought  in  the  Exchequer 

(a)  9  Bing.  544 ;  2  Moore  &  Scott;  640,  noiii.  Collins  v.  Gwynne. 
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Chamber,  which  writ  of  error  was  argued  before  seven  i8S7. 
of  the  Judges ;  and  in  Trinity  Term  1 836  the  Judges  in  gwyn"^ 
the  Court  of  Error  delivered  their  opinions  seriatim  (J).  ^  ». 
On  all  the  issues,  except  on  the  12th,  13th,  and  last 
issues,  viz.  those  raised  on  the  6th,  6th,  and  12th  pleas, 
the  Court  held  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed.  But  on  such  12th,  13th,  and 
last  issues,  a  majority  of  the  Judges  held  that  the 
judgment  of  the  Court  below  should  be  reversed  on 
those  issues,  the  verdict  upon  those  issues  being  for 
the  Defendant  below ;  but  that  notwithstanding  such 
verdict,  a  judgment  of  non  obstante  veredicto  should 
be  entered  for  Plaintiffs  below  on  these  issues.  Three 
of  the  Judges  held  that  the  sale  of  the  lands  and  goods 
was  a  condition  precedent  to  the  right  of  putting  the 
bond  in  suit  against  the  surety ;  two  of  the  other 
Judges  held  it  was  a  condition  precedent,  but  only 
after  notice  ;  and  the  other  two  Judges  held  it  was  not 
a  condition  precedent  at  all,  even  with  notice.  Upon 
this  judgment  a  writ  of  error  was  brought  by  the 
Plaintiff'  in  Error  to  this  House  (c). 

{h)  2  Bing.  N.C.  7;  2  Scott,  16,  nom.  Gwynne  v.  BumelL 

(c)  The  sections  of  the  43  Geo,  3,  c.  99,  chiefly  in  discussion, 
were  the  following  :— 

S.  13. — And  every  such  bond  given  by  way  of  such  security  as 
aforesaid,  shall  be  prosecuted  by  such  commissioners  on  any  failure 
or  default  of  the  said  collector  or  collectors  :  provided  always,  that 
no  such  bond  shall  be  put  in  suit  against  any  surety  or  sureties  for 
any  deficiency  other  than  what  shall  remain  unsatisfied  after  sale 
of  the  lands,  tenements,  goods,  and  chattels  of  such  collector  or 
collectors  in  pursuance  and  by  virtue  of  the  directions  and  powers 
g^ven  to  the  respective  commissioners  by  this  Act. 

By  8.  15,  the  appointment  of  collectors  within  the  bills  of  mor- 
tality shall  belong  to  the  resident  commissioners. 

S.  49. — And  be  it  further  enacted,  that  the  receivers-general,  their 
deputy  or  deputies,  are  hereby  empowered  and  required  to  call  upon 
and  hasten  the  collectors  to  make  the  payments  of  all  sums  received 
by  them  of  such  duties  as  aforesaid ;  and  in  default  of  such  payment, 
to  cause  the  same  to  be  levied,  by  warrant  under  the  hands  and  seals 
of  any  two  or  more  of  such  commissioners,  upon  the  collectors,  by  dis- 
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Sir  W.  Folletty  for  the  Plaintiff  in  Error :— The 
first  question  here  is,  whether  there  has  been  any 
breach  of  this  bond,  so  far  as  Mr.  GwynnCy  the  Plain- 
tiff in  Error,  is  concerned  ?  That  question  must  be 
answered  in  the  negative.  The  office  of  collector  is 
an  annual  office,  and  the  liability  of  the  sureties  must 
be  annual  also,  and  that  liability  must  be  strictly  con* 
fined  to  the  year  for  which  it  is  incurred.  The  Plain- 
tiff in  Error  was  surety  only  from  April  1828  to  April 

tress  and  sale  of  his  or  their  goods  and  chattels,  such  sum  and  sains 
of  money  as  he  or  they  hath  or  have  received,  and  as  ought  by  him 
or  them  to  have  been  paid,  and  is  not  paid. 

S.  52. — And  be  it  further  enacted,  that  if  any  such  collector  or 
collectors  shall  neglect  or  refuse  to  pay  any  sum  or  sums  of  money 
which  shall  be  by  him  or  them  received  as  aforesaid  as  in  and  by 
this  Act  is  directed,  and  shall  detain  in  his  or  their  hands  any  money 
received  by  them  or  any  of  them,  and  not  pay  the  same  at  such  time 
as  by  this  Act  is  directed,  or  shall  have  wilfully  refused  to  give  an 
account  to   such  commissioners   as  aforesaid  of  the  sums  by  him 
or  them  collected  in  manner  before  directed,  the  said  respective 
commissioners,  or  any  two  or  more  of  them,  in  their  respective  juris- 
diction, are  hereby  authorized  and  empowered  to  imprison  the  person 
and  seize  and  secure  the  estate,  as  well  freehold  as  copyhold,  and 
all  other  estate,  both  real  and  personal,  of  such  collector  or  collectors 
to  him  or  them  belonging,  or  which  shall  descend  or  come  into  the 
hands  or  possession  of  them  or  their  heirs,  executors,  or  adminis* 
trators,  wheresoever  the  same  can  be  discovered  and  found ;  and 
such  commissioners  who  shall  so  seize  and  secure  the  estate  of  any 
collector  or  collectors  shall,  and  are  hereby  empowered  to  appoint  a 
time  for  a  meeting  of  the  commissioners  for  such  division,  &c.  and 
there  to  cause  public  notice  to  be  given  of  the  place  where  such 
meeting  shall  be  appointed,  ten  days  at  least  before  such  meeting; 
and  the  commissioners  present  at  such  meeting,  or  the  major  part  of 
them,  in  case  the  accounts  of  such  collector  be  not  duly  delivered, 
or  the  monies  detained  by  any  such  collector  be  not  paid  or  satisfied, 
as  ought  to  be  done  according  to  the  directions  of  this  Act,  shall  be 
and  are  hereby  empowered  and  required  to  sell  and  dispose  of  all 
such  estates  which  shall  for  the  cause  aforesaid  be  seized  and  se- 
cured, or  any  part  of  them,  to  satisfy  and  pay  into  the  hands  of  the 
receiver-general  the  sum  that  shall  not  be  so  accounted  for  or  shall 
be  so  detained  in  the  hands  of  such  collector  or  collectors,  their 
heirs,  executors,  &c.  respectively,  together  with  the  reasonable  costs 
and  charges  of  recovering,  raising,  and  paying  the  same,  which 
costs  and  charges  shall  be  ascertained  and  settled  by  the  said  com- 
missioners, and  the  overplus  (if  any)  shall  be  restored  to  the  person 
who  owned  the  estate  before  the  sale  thereof. 
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1829,  and  his  liability  cannot  be  extended  over  any       i837. 
other  years.     It  does  not  appear  that  he  knew  Bigg  to     gwykTb 
have  been  the  collector  before  that  time.     But,  in  fact,  v. 

Bigg  had  been  collector,  and  had  before  then  made 
default.  Enough  was  collected  by  Bigg^  and  paid  in 
by  him  during  that  year,  to  exempt  the  Plaintiff  from 
any  liability  in  respect  of  his  bond ;  and  Bigg  could 
not,  by  paying  in,  nor  could  the  Commissioners,  by 
receiving  payment  of  sums  collected  in  that  year,  but 
feigned  by  the  direction  of  Bigg  to  the  account  of  a 
different  year,  impose  upon  the  surety  a  liability  which 
he  had  never  undertaken  to  incur.  Without  know- 
ledge of  a  previous  default  on  the  part  of  Bigg  being 
proved  against  the  surety,  he  cannot  be  held  liable  for 
such  default  Now  the  money  collected  in  the  year 
for  which  the  Plaintiff  in  Error  was  surety  has  been 
actually  paid,  but  the  Commissioners  have  thought  fit 
to  receive  it  as  paid  for  the  service  of  a  former  year. 
They  had  no  right,  by  a  proceeding  of  this  sort,  to  fix 
on  the  surety  this  liability.  Peppin  v.  Cooper  (d) 
shows  that  a  bond  given  under  this  Act  is  a  bond 
given  in  respect  of  an  annual  ofiice.  That  was  a 
case  on  this  very  statute,  and  there  it  was  held  that 
the  ofiice  of  collector  was  an  annual  ofiSce ;  and  there- 
fore, when  a  bond,  after  reciting  the  appointment  of 
H.  W.  to  be  collector  under  the  Tax  Act,  was  con- 
ditioned by  him  for  the  due  collection  of  the  rates 
and  duties  at  all  times  thereafter,  that  bond  was  duly 
complied  with  by  the  due  collection  of  the  rates  for 
one  year.  Such  being  the  construction  of  the  Act  it 
is  clear  that  the  surety  was  only  bound  to  see  that  the 
money  was  collected  for  the  year  for  which  his  bond 
was  given.     It  was  so  collected  herci  and  the  amount 

(d)  2  Barn.  &  Aid.  431. 
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1837.  collected  was  duly  paid  over.  The  surety  then  is  not 
GwYimc  ^^  ^  made  liable  by  the  acts  of  the  Commissioners  for 
„    «'•         a  longer  period  or  to  a  different  extent  than  he  con- 

BURMELL.  ^         * 

templated,  or  than  the  statute  itself  contemplated. 
The  collector  and  Commissioners  cannot,  by  agreeing 
to  do  a  wrongful  act,  make  the  surety  himself  liable. 
This  wrongful  appropriation  cannot  alter  the  rights  of 
third  parties.  The  doctrine  laid  down  by  the  Judges 
of  the  Court  of  Common  Pleas  when  this  case  was 
under  their  consideration  cannot  be  supported.  It 
was  there  said  {e)j  with  respect  to  the  issue  raised  on 
the  second  plea,  ^^This  involves  the  main  question 
between  the  parties,  namely,  whether  the  payment  by 
Bigg  to  the  Receiver-general  of  all  the  sums  received 
by  him  for  assessments  for  the  year  1828-9,  but  the 
not  paying  in  all  these  sums  for  the  service  of  that 
year,  but,  on  the  contrary,  the  paying  in  of  the  sum  of 
693/.,  part  thereof,  expressly  to  the  service  of  former 
years,  during  which  he  had  been  collector,  was  a  satis- 
faction of  the  condition  of  the  bond  ?  and  we  think 
such  a  payment  is  not  a  *  duly  paying  over  to  the 
Receiver-general'  within  the  meaning  of  the  condi- 
tion. The  two  Acts  so  often  referred  to  evidently 
contemplate  that  the  money  granted  by  assessments 
in  a  given  year  shall  be  paid  for  the  service  of  that 
year,  and  no  other."  But  the  answer  to  these  obser- 
vations is,  that  Bigg  had  no  right  to  make,  nor  had 
the  Commissioners  any  right  to  assent  to,  this  appro- 
priation  of  the  money  of  one  year  to  the  satisfaction 
of  what  was  due  for  a  former  year.  The  parish  was 
liable  to  be  re-assessed  for  the  money  due  at  the  mo- 
ment when  the  Plaintiff  in  Error  became  surety.  In 
the  judgment  in  the  Court  of  Common  Pleas  (/)  this 

(e)  9  Bing.  562,  563.  (/)  9  Bing.  563. 
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liardship  upon  the  parish  was  referred  to,  and  it  was  iss?. 
argued  as  if  the  parish  was  to  be  protected  by  the  bond  '  " 
from  this  liability  to  a.  re-assessment  for  the  money  ^  v. 
not  duly  paid.  But  that  liability  existed  before  the 
Plaintiff  in  Error  became  surety  ;  it  existed  in  respect 
of  the  past  year,  and  he  became  surety  for  the  year 
succeeding  that  in  which  the  default  had  been  com- 
mitted. He  was  not  bound  to  take  on  himself  the 
liability  of  the  parish,  whose  authorities  should  have 
taken  care  to  see  that  the  money  collected  was  duly 
paid  over.  The  Plaintiff  in  Error  did  not  enter  into 
the  bond  to  indemnify  the  parish  for  the  past  year, 
but  to  guarantee  the  due  collection  and  payment  of 
the  rates  for  the  year  then  to  come.  That  condition 
of  the  bond  has  been  duly  fulfilled.  Again,  if  the 
Commissioners  had  been  negligent  in  enforcing  pay- 
ment in  one  year,  they  can  have  no  justifiable  pretence 
to  make  good  their  neglect,  by  coming  on  the  surety 
of  a  succeeding  year  for  payment.  They  have  their 
remedy  against  the  surety  of  such  preceding  year, 
and  to  that  remedy  they  must  be  confined.  The 
Plaintiff  in  Error  cannot  have  an  action  against  the 
former  surety,  but  the  Commissioners  can,  and  against 
him  they  ought  to  proceed.  The  effect  of  this  judg- 
ment as  it  stands  is  to.  favour  one  surety  at  the 
expense  of  another,  and  that,  too,  when  the  person 
thus  made  liable  had  no  notice  of  the  previous  de- 
fault, which  it  was  the  duty  of  some  other  person  to 
inquire  into  and  prevent.  By  putting  in  force  any 
of  the  powers  given  by  the  various  sections  of  the 
statute,  the  Commissioners  had  the  means  of  knowing 
whether  anything,  and  what,  was  in  arrear.  They 
were  bound  to  have  that  knowledge,  and  to  give 
notice  to  the  new  surety  in  case  his  so  becoming 
surety   was   to  render  him   liable   to   the  previous 
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1^37.  default  of  the  collector.  The  payment  made  in  this 
GwYNNE  particular  year  of  all  the  money  collected  within  the 
year  is  payment  within  the  meaning  of  the  Act,  and 
is  therefore  an  answer  to  the  alleged  breach  of  the 
bond.  The  rule,  that  a  party  paying  money  has  a 
right  to  appropriate  the  payment  as  he  pleases  may 
be  true,  as  between  an  ordinary  debtor  and  creditor, 
but  not  as  regards  the  surety  of  a  public  officer, 
bound  by  the  settled  rules  of  his  office  to  pay  over  in 
every  particular  year  what  he  has  collected  in  that 
year.  Such  officer  has  no  right  to  make  a  special  ap- 
propriation of  this  kind,  nor  have  the  Commissioners 
the  right  to  receive  and  adopt  this  appropriation. 
The  jury  here  found  expressly  that  all  the  sums  of 
money  collected  in  the  year  had  been  duly  paid; 
this  was  negativing  the  breach  alleged,  and  the  ver- 
dict was,  therefore,  properly  given  for  the  surety. 
That  verdict  ought  to.  be  maintained.  The  second 
question  in  the  case  is,  whether,  supposing  the  surety 
to  be  liable  in  respect  of  this  wrongful  appropriation, 
he  can  be  held  liable  until  after  the  Commissioners 
have  shown  that  they  have  seized  and  sold  the  goods 
of  the  principal  debtor.  The  second  question  de- 
pends on  the  construction  to  be  put  on  the  13th  sec- 
tion of  the  statute.  The  language  of  that  section  is 
positive ;  it  does  not  leave  anything  to  the  discretion 
of  the  Commissioners.  They  ought  to  have  proceeded 
against  the  principal  debtor,  and  they  have  only  the 
right  of  coming  on  the  surety  for  the  balance  which 
remains  due  after  they  have  sold  the  property  of  the 
principal.  Here  they  took  no  proceedings  against 
the  principal,  but  went  at  once  against  the  surety. 
Six  out  of  seven  of  the  Judges  in  the  Exchequer 
Chamber  thought  that  the  principal  debtor  ought 
first  to  have  been  proceeded  against,  but  they  de- 
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cided  against  the  Plaintiff  in  Error,  on  the  ground        i837. 
that  there  was  no  proof  of  notice  to  the  CommissionerB     gwynne 
that  the  principal  debtor  had  property  within  their  «• 

jurisdiction.  That  introduces  the  last  question  for 
consideration.  It  is  submitted  that  the  allegation  of 
notice  in  such  a  case  is  immaterial.  Who  ought  to 
give  notice,  and  when  and  how  should  notice  be  given? 
The  statute  contains  no  enactments,  nor  even  direc- 
tions, on  this  subject,  and  this  House  will  not  import 
this  matter  of  notice  into  the  statute  merely  to  throw 
a  liability  on  an  innocent  party.  The  surety  had  no 
notice  till  the  writ  was  served  on  him.  Can  the  Com- 
missioners enforce  the  bond  against  the  surety  if  the 
principal  had  property  which  they  might  have  made 
available?  They  cannot,  and  they  cannot  justify 
their  mode  of  proceeding  by  saying  that  they  had  no 
notice  that  the  principal  had  such  property,  for  in  no 
part  of  the  statute  is  notice  to  them  declared  to  be 
necessary.  And  there  was  no  evidence  at  the  trial 
that  the  Commissioners  had  ever  made  the  endeavour 
to  find  whether  the  principal  debtor  had  any  land 
within  their  jurisdiction.  So  that  they  cannot  set  up 
their  right  on  the  ground  that  they  did  all  they  could 
to  discover  the  property  of  the  principal.  It  is  clear 
that,  in  fact,  they  could  allege  no  such  thing  on  their 
part,  for  they  must  have  known  the  situation  and 
circumstances  of  the  collector,  and  could  not  need 
notice  as  to  his  property.  The  seventh  section  of  the 
statute  requires  the  Commissioners  to  be  inhabitants 
of  the  district  for  which  they  act ;  the  assessors  are  also 
inhabitants,  and  by  these  persons  are  the  collectors 
appointed.  This  almost  seems  a  provision  intended 
to  render  notice  unnecessary.  It  is  most  probable 
that  in  this  case  they*  had  full  knowledge  of  the 
property  of  the  collector,  and  there  is  no  finding  of 
the  jury  that  they  had  not  such  knowledge.     If  they 
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ia37.  had  such  knowledge,  that  was  sufficient,  for  the  ordi- 
Gw^TTe  ^^^y  ^^^^9  applicable  to  cases  of  bills  of  exchange, 
^  that  although  a  party  has  knowledge  he  must  yet 
have  notice,  will  not  apply  here,  the  difference  be- 
tween the  two  cases  being  plain  and  palpable.  There 
is  but  one  authority  on  the  construction  of  this  statute, 
and  that  is  the  case  of  Peppin  v.  Cooper  (g).  It  was 
a  case  well  considered  by  most  eminent  Judges,  and 
it  distinctly  lays  down  the  rules  that  ought  to  govern 
the  decision  of  the  present  case.  It  is  clear  firom 
that  case  that  this  office  is  an  annual  office,  that  the 
liability  of  the  surety  therefore  is  only  an  annual 
liability,  that  no  notice  to  the  Commissioners  is  neces- 
sary, and  that  the  bond  against  the  surety  cannot  be 
put  in  suit  until  after  there  have  been  proceedings 
taken  by  the  Commissioners  against  the  goods  of  the 
principal.  Mr.  Justice  Littledale^  when  this  case  was 
taken  before  the  Court  of  Exchequer  Chamber  (A), 
said  that  the  goods  of  the  principal  must  be  sold,  for 
that  "  the  meaning  of  the  clause  is,  that  the  defi- 
ciency must  be  ascertained  first;  for  otherwise  it  is 
putting  the  bond  in  suit  for  the  whole,  when  the  Act 
says  it  shall  only  be  so  for  a  deficiency/'  That  was 
not  done,  and  in  that  respect,  therefore,  the  proceed- 
ings of  the  Defendants  in  Error  are  incorrect.  The 
judgment  of  the  Court  below  is  incorrect.  The  Court 
had  no  authority  to  enter  a  verdict  non  obstante  rere- 
dicto  on  the  last  issues,  which  had  been  found,  and 
properly  found,  in  favour  of  thesu  rety. 

Mr.  Serjeant  Taddt/y  for  the  Defendants  in  Error : — 
The  judgment  of  the  Court  below  ought  to  be  affirmed ; 
but  if  that  cannot  be  so  on  the  whole  record,  the  judg- 
ment ought  to  be  for  the  Commissioners  on  some  of  the 
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issues,  and  for  them  non  obstante  veredicto  as  to  the  rest.       i837. 
That  there  was  a  breach  of  the  condition  of  this  bond      ]^ 

OwYN.XE 

cannot  be  doubted ;  it  is  clear  therefore  that  so  far  v. 

the  judgment  of  this  House  ought  to  be  for  the  De- 
fendants in  Error  ;  then  comes  the  question  whether 
they  ought  to  seize  the  goods  of  the  collector  before 
they  are  entitled  to  come  on  the  surety:  even  if 
they  are  bound  to  do  so,  that  obligation  does  not 
arise  until  they  have  had  notice  of  the  fact  that  there 
is  property  of  that  person  within  their  jurisdiction. 
They  had  no  such  notice  here.  There  is  indeed 
an  allegation  of  notice  in  the  plea;  but  every  one 
familiar  with  pleading  knows  that  that  general  alle- 
gation means  nothing,  and  is  often  inserted  without 
the  least  reference  to  the  facts.  There  is  no  allega- 
tion in  the  plea  showing  specific  lands  within  the 
jurisdiction  of  the  Commissioners  to  have  been  pos- 
sessed by  the  collector,  and  to  have  been  known  to 
the  Commissioners  as  his  property  ;  such  an  allegation 
ought  to  have  been  inserted  in  the  plea,  had  the  no- 
tice to  the  Commissioners  been  intended  to  be  relied 
on.  It  is  clear  that  without  such  notice  the  Commis- 
sioners were  not  bound  to  seize  lands.  The  plea 
itself,  by  alleging  notice,  showed  that  the  defendant  in 
the  Court  below  treated  notice  as  necessary ;  and  this 
notice  must  be  actual  and  not  constructive  notice. 
Thie  Commissioners  were  not  bound  to  go  about  insti- 
tuting inquiries  to  discover  the  lands  of  which  the 
collector  might  be  possessed.  If  they  were  bound  to 
seize  his  lands  in  the  first  instance,  which  is  by  no 
means  admitted,  they  were  not  bound  to  do  so  except 
upon  notice  given  them  that  he  had  lands,  and  that 
certain  lands  pointed  out  to  them  were  his.  This 
notice  was  a  condition  precedent  to  their  duty  to 
seize.  This  point  is  raised  by  the  rejoinder  to  the 
replication  on  the  fifth  plea.— [Lord  Brougham:  But 
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1837.       that  rejoinder  is  irregular,  it  dose  not  take  issue  on 
GwYWKE     the  defendant's  allegation.] — Still  the  want  of  notice 
V.  is  a  matter  raised  for  consideration  on  the  face  of  the 

record.  The  plea  alleged  that  the  Commissioners  had 
notice,  and  that  notice  must  give  the  Commissioners 
a  real  practical  knowledge  of  the  fact  (t).  There  is 
no  pretence  that  such  a  notice  was  given  in  the  pre- 
sent case.  The  giving  of  this  notice  was  a  condition 
precedent.  What  were  the  leading  objects  of  the  bond, 
and  what  the  rights  of  the  parties  ?  The  bond  was 
taken  in  pursuance  of  the  Act  of  Parliament,  the 
leading  object  of  which  was  to  secure  the  raising  of 
the  money  for  the  public  service.  The  next  object 
was  to  secure  the  parish  from  the  danger  of  re-assess- 
ments. Now  in  this  bond  nothing  whatever  is  said 
of  seizure.  The  52d  clause,  which  gives  the  power 
of  sale,  only  gives  it  as  consequent  to  the  power  of 
seizure,  which  in  itself  is  merely  discretionary.  The 
Commissioners  are  at  liberty  to  exercise  a  sound 
and  prudent  discretion  as  to  seizure,  but  having  seized 
they  are  bound  to  sell.  That  last  part  of  the  clause 
is  for  the  benefit  of  the  surety,  but  it  does  not  over- 
ride the  other  parts  of  it.  If  the  Commissioners  had 
seized  the  lands  of  the  collector,  and  had  then  brought 
an  action  on  the  bond  against  the  sureties,  that  part 
of  the  clause  would  have  enabled  the  sureties  to  ap- 
ply to  the  Court,  on  the  ground  that  the  Commission- 
ers were  wilfully  delaying  to  sell  the  lands  they  had 
seized  ;  but  it  does  not  compel  the  Commissioners  to 
make  the  seizure.  On  the  other  hand,  if  the  Com- 
missioners had  sold  the  lands  and  applied  the  money, 
the  surety  might  have  moved  the  Court  to  stay  the 
proceedings  till  the  money  received  by  them  had  been 
duly  carried  to  account  for  his  credit.     These  are  the 
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objects  of  the  statute,  and  in  deciding  whether  a  par-        i837. 
ticular  provision  of  a  statute  is  a  condition  precedent 
or  not,  the  Court  will  look  at  the  general  objects  of  v. 

the  statute.  Looking  at  them  it  is  impossible  to  say 
that  this  is  a  condition  precedent.  The  party  who 
becomes  a  surety,  does  so,  among  other  reasons,  for 
the  protection  of  the  parish ;  he  is  not  to  be  protected 
at  the  expense  of  the  parish  ;  Peppin  v.  Cooper  {k)  is 
not  an  authority  in  point,  for  the  facts  there  were 
wholly  different  from  what  they  are  in  the  present 
case.  If  the  House  should  think  that  the  Commis- 
sioners were  not  entitled  to  notice,  then  the  verdict  on 
the  issues  relating  to  notice  will  be  for  the  Plaintiff 
in  Error ;  but  as  there  has  been  a  clear  breach  of  the 
bond,  the  judgment  must  be  entered  for  the  Defen- 
dants in  Error,  notwithstanding  the  verdict. 

Mr.  Wightman,  on  the  same  side : — If  the  Court 
below  pronounces  a  judgment,  which  though  right  in 
substance  is  wrong  in  point  of  form,  a  Court  of  Error 
may  correct  what  is  wrong  and  give  the  right  judg- 
ment. The  Commissioners  here  were  justified  in 
receiving  the  money  tendered  to  them  on  account  of 
what  was  due  for  the  former  year ;  they  had  no  right 
to  refuse  it  when  so  tendered,  and  to  say,  We  know 
that  the  money  now  tendered  was  collected  for  the 
account  of  this  year,  and  we  will  not  receive  it  on 
account  of  what  is  due  for  a  former  year.  If  they 
had  no  such  right  of  refusal,  then  their  having  so  re- 
ceived it  forms  no  ground  of  answer  to  this  action. 
It  is  true  that  the  office  is  an  annual  office,  because  it 
is  of  importance  that  the  money  received  within  the 
year  should  be  appropriated  to  the  wants  of  the  year  ; 
but  if  not  so  appropriated  in  one  year,  the  Commis- 
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1837.  sioners  have  no  right  to  say  that  the  balance  shall  not 
GwTMNE  be  made  up  on  the  first  opportunity.  Then  the  ques- 
tion arises,  whether  it  is  a  condition  precedent  to  put- 
ting the  bond  in  suit  against  the  surety,  that  the 
property  of  the  principal  should  be  seized  and  sold. 
Some  of  the  Judges  doubted  whether  it  was  a  condi- 
tion precedent,  and  the  words  of  the  statute  do  not 
clearly  make  it  out  to  be  so.  If  that  is  the  case,  then 
the  Commissioners  cannot  be  defeated  in  this  action 
because  they  have  not  seized  and  sold  the  goods  of 
the  principal  in  the  first  instance.  The  13th  section 
of  the  statute  gives  the  Commissioners  the  power  to 
seize  and  sell  the  property  of  the  principal,  and  with- 
out that  section  they  could  not  make  such  seizure. 
But  it  does  not  therefore  follow  that,  because  they 
have  the  power,  they  must  seize  and  sell  the  property 
of  the  collector.  All  that  that  section  does  is  to  give 
the  surety  the  benefit  of  any  sale  of  the  property  of 
the  principal  which  may  have  taken  place.  It  is 
clear  from  the  whole  of  the  judgment  of  Mr.  Justice 
Littledale,  that  he  was  of  opinion  that  there  ought  to 
have  been  notice  to  the  Commissioners,  for  that  it 
never  could  be  the  object  of  the  Legislature  to  fetter 
them  in  the  right  to  recover,  by  the  mere  fact  that 
they  might  possibly  have  knowledge  of  the  principal 
having  property  within  their  jurisdiction.  Now  here 
the  Commissioners  allege  that  all  his  property  of  which 
they  had  notice  they  have  sold.  The  issue  does  not 
virtually  include  the  notice.  Notice  is  a  substantive 
allegation,  and  must  be  proved  as  alleged.  If  so,  then 
the  omission  of  any  allegation  of  notice  in  the  rejoinder 
is  an  admission  that  the  Commissioners  had  no  no- 
tice. The  issue  presented  on  the  fifth  plea,  and  the 
replication  and  rejoinder,  may  be  an  imnmterial  issue, 
if  found  for  the  surety,  but  it  was  a  material  issue 
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when  found  for  the  Commissioners,  for  it  showed  that        1837. 
they  had  no  notice  of  any  lands  of  the  collector  which 

•^  .  -^  GWYNNB 

they  might  nave  seized.  v. 
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Sir  fV.  Follettj  in  reply: — ^The  pleading  here  is 
insufficient  on  both  sides,  and  the  verdict  as  now 
entered  for  the  plaintiffs  below  cannot  be  supported. 
There  was  payment  here  of  the  year's  collection, 
according  to  the  terms  of  the  bond  and  the  statute, 
and  the  error  was  that  of  the  Commissioners  them- 
selves, in  permitting  the  sum  thus  paid  in  to  be  taken 
to  the  account  of  a  former  year.  The  appropriation 
of  one  year's  receipts  to  the  purposes  of  a  previous  year 
is  positively  illegal,  and  the  money  thus  paid  in  must 
now  be  treated  as  paid  to  the  account  of  the  year  for 
which  the  Plaintiff  in  Error  was  surety.  •  The  finding 
of  the  jury  settled  the  fact  that  the  collector  had  goods 
which  might  have  been  seized  and  sold.  If  that  is 
true,  it  is  clear  that  the  Commissioners  were  not 
entitled  to  call  for  formal  notice  of  the  existence  of 
such  lands  and  goods,  but  ought  to  have  shown  that 
they  had  made  due  inquiries  for  property  of  the  col- 
lector within  their  jurisdiction,  and  had  not  been  able 
to  find  any.  That  is  according  to  the  true  construc- 
tion of  the  statute,  which  requires  the  Commission- 
ers to  seize  and  sell  all  that  they  could  and  might 
discover. — [The  Lord  Chancellor:  But  suppose  we 
think  that  the  inferences  stated  in  the  plea  are  not 
sufficiently  stated  in  point  of  law,  may  we  not  give 
the  plaintiffs  judgment  non  obstante  veredicto^  accord- 
ing to  the  case  of  Goodbume  v.  Bowman  (J)  ?] — That 
case  is  contrary  to  every  principle  before  decided: 
besides,  that  case  is  not  in  point  with  the  present,  for 
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1 837.       there  the  pleas  were  held  bad ;  but  here,  some  of  them 

GwTvsc     ^  least  are  good ;  and  with  any  good  pleas  on  the 

V.  record,  the  House  will  not  give  judgment   for  the 

plaintiff  non  obstante  veredicto ;  nor  will  the  House, 

under  such  circumstances,  award  a  repleader.     There 

is  not  here  any  confession  of  the  cause  of  action. 

The  Lord  Chancellor : — ^There  are,  my  Lords,  some 
questions  in  this  case  on  the  merits  and  some  on  the 
pleadings,  and  I  should  wish  to  frame  such  questions 
to  the  Judges  as  will  procure  answers  satisfactory  in 
every  possible  way. 

His  Lordship  then  stated  generally  the  nature  of 
these  questions,  and  proposed  to  take  time  to  frame 
them. 

Lord  Brougham  agreed  with  this  proposal. 


1839;  The  following  were  the  questions  afterwards  pro- 

^^^^  *•       posed  for  the  opinion  of  the  Judges : — 

1.  A  bond  is  given  by  the  defendant,  as  surety  for 
A.  B.J  a  collector  of  assessed  taxes,  for  the  parish 
of  D.y  in  the  county  of  jB.,  for  the  year  1828,  to  the 
Commissioners  of  the  assessed  taxes,  with  a  condition 
to  the  following  effect : — "  That  if  the  above-bounden 
A.  B:  do  and  shall  well  and  faithfully  demand  and 
collect  all  and  every  the  sum  and  sums  of  money  in 
the  said  assessments  charged  and  specified,  of  the 
respective  persons  from  whom  the  same  shall  or  may 
be  payable,  and  shall  and  do,  in  case  of  non-payment 
thereof,  duly  enforce  the  powers  of  the  said  Acts  against 
such  persons  who  may  make  default  therein,  and  also 
well  and  truly  pay  or  cause  to  he  paid  unto  the  Re- 
ceiver-general of  the  said  taxes,  rates  and  duties  for 
the  said  county  of -£J.,  all  such  sum  and  sums  of  money 
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as  shall  come  to  the  hands  of  the  said  A.  B.  as  such        issQ. 
collector,  upon  the  days  and  at  the  times  by  the  said     gwynne 
Acts  appointed  for  the  payment  thereof,  and  according  t?. 

to  the  true  intent  and  meaning  of  the  said  Acts ;  and 
also  do  and  shall)  when  thereunto  required,  at  such 
times  and  places  as  shall  be  appointed  for  that  pur- 
pose, give  and  render,  or  cause  to  be  given  and  ren- 
dered unto  the  Commissioners  appointed  or  to  be 
appointed  to  put  the  said  Acts  in  execution,  or  to  any 
two  of  them,  a  just  and  true  account  in  writing  of  all 
such  sum  and  sums  of  money  which  he  the  said  A.  B. 
shall  have  collected  and  received  by  virtue  or  on  ac- 
count of  the  said  assessments,  and  shall  forthwith  pay 
and  deliver  the  same  unto  the  said  Commissioners,  or 
any  two  of  them,  or  unto  such  person  or  persons  whom 
they  or  any  two  or  more  of  them  shall  appoint,  then  this 
obligation  to  be  void,  or  else  to  remain  in  full  force 
and  effect." 

A.  B.  paid  to  the  Receiver-general  of  the  taxes  for 
the  said  county  all  the  sums  of  money  collected  and 
received  by  him,  and  which  came  to  his  hands  as  col- 
lector for  the  year  1B28,  at  the  proper  days  and  times 
mentioned  in  the  condition,  and  appointed  by  the 
Acts  of  Parliament  (43  Geo.  3,  c.  99,  and  3  Geo.  4, 
c.  88)  for  payment  thereof;  but  he  did  not  pay  all 
those  sums  to  the  account  or  service  of  that  year,  but 
a  part  only,  and  the  residue  he  paid  to  the  account  or 
service  of  former  vears  for  which  he  had  been  collector; 
but  the  defendant  not  having  been  surety  for  the  said 
A.  B.  for  the  former  years  ;  and  by  such  payment  the 
account  of  former  years  was  paid  up  and  satisfied. 
Was  this  conduct  oi  A.  B.  a  breach  of  the  condition 
of  the  bond  ? 

2.  A.  B,  had  after  the  time  of  such  breach  (sup- 
posing that  a  breach  took  place)  certain  lands  and 
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1839.  goods  in  the  district,  and  within  the  jurisdiction  of 
GwYNNB  ^^6  ^id  Commissioners,  of  which  the  Commissioners 
had  knowledge,  before  an  action  was  brought  on  the 
bond :  an  action  being  brought — Is  it  a  defence  to 
that  action  that  the  Commissioners  did  not  before  suit 
seize  and  sell  the  said  lands  and  goods  r 

3.  Is  it  a  defence  to  such  action  that  the  Commis- 
sioners did  not  seize  and  sell,  supposing  that  the  Com- 
missioners had  no  knowledge  before  the  commence- 
ment of  the  suit  of  the  existence  of  such  lands  or 
goods? 

4.  To  an  action  on  such  a  bond  by  the  Commis- 
sioners, a  plea  was  pleaded  (the  fifth  plea),  to  which 
there  was  a  replication  and  rejoinder  as  set  out  in  the 
special  verdict:  the  jury  found  that  there  were  lands 
and  goods  of  A.  B.  within  the  jurisdiction  after  the 
default  and  before  the  commencement  of  the  suit,  but 
that  the  Commissioners  had  not  notice  thereof :  ought 
the  issue  raised  by  the  rejoinder  to  be  found  for  the 
plaintiff*  or  the  defendant  ? 

6.  Supposing  the  verdict  to  be  entered  for  the  de- 
fendant on  the  said  issue,  and  supposing  it  is  not  a 
defence  to  the  action  that  the  lands  and  goods  of  ^.  jB. 
were  not  sold  by  the  Commissioners  unless  they  had 
notice  (meaning  knowledge)  of  their  existence ;  can 
the  verdict  be  entered  for  the  plaintiff*  non  obstante 
veredicto^  on  the  implied  confession  in  the  rejoinder, 
that,  if  there  were  lands  and  goods,  &c.,  the  Commis- 
sioners (the  plaintiffs)  had  no  notice  of  their  existence  ? 

6.  Supposing  the  judgment  could  not  be  so  entered, 
and  the  issue  raised  by  the  said  rejoinder  be  imma- 
terial— Can  a  Court  of  Error  award  a  repleader,  and 
ought  it  to  do  so  in  this  case  ? 

7.  Supposing  a  Court  of  Error  cannot  or  should 
not  award  a  repleader,  what  judgment  ought  it  to 
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pronounce  ?    Ought  it  to  be  a  judgment  for  the  plain-        issy. 
tiffs  on  the  whole  record,  on  the  ground  that  the  other      J!]    "^     ' 

1         •  /»  1       1  •  /¥»     •  GWYNNE 

pleas,  or  the  issues  found  thereon,  contain  a  sufficient  v. 

confession  or  afford  sufficient  proof  whereon  to  found 
a  judgment  for  the  plaintiffs,  disregarding  the  imma- 
terial issue  ? 

The  Judges  who  were  present  at  the  argument  (m) 
differed  in  opinion,  and  on  the  4th  July  1839,  deli- 
vered their  opinions  seriatim^  in  answer  to  the  ques- 
tions which  had  been  proposed  to  them. 

Mr.  Justice  Coltman  : — The  first  question  proposed  (CoUfnan,J.) 
by  your  Lordships  in  this  case  does  not  appear  to 
me  to  be  doubtful.  The  condition  of  the  bond  is 
(amongst  other  things)  that  Richard  Bigg  shall  well 
and  truly  pay  to  the  Receiver-general  all  such  sums 
of  money  as  shall  come  to  the  hands  of  the  said 
R.  Bigg  as  such  collector,  upon  the  days  and  at  the 
times  by  the  said  Acts  appointed  for  the  payment 
thereof,  and  according  to  the  true  intent  and  meaning 
of  the  said  Acts.  Now,  the  monies  in  question,  not 
having  been  paid  to  the  service  or  account  of  that 
year  in  respect  of  which  they  had  been  assessed,  but 
in  payment  of  what  must  for  this  purpose  be  con- 
sidered as  the  private  debt  of  the  collector,  cannot,  I 
think,  be  considered  as  having  been  paid  according  to 
the  true  intent  and  meaning  of  the  Acts.  The  con- 
dition of  the  bond,  therefore,  has  been  broken,  and 
the  bond  forfeited. 

To  the  second  question  proposed  by  your  Lord- 
ships, it  ought  I  think  to  be  answered  that  the  defence 
suggested  would  be  a  valid  defence  to  an  action 
brought  against  the  surety.    The  question  turns  upon 

(m)  Littledalej  J.,  Vaughan,  J.,  Parke,  B.,  Bosanquet,3.t  Pat- 
teson,  J.,  Gumeyy  B.,  IViUiamSy  J.,  Coleridge^  J.,  and  Coltman,  J. 
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the  proviso  in  the  13th  section  of  the  43  Geo.  3,  c.  M, 
construed  with  reference  to  the  5  2d  section  of  the 
same  Act.  It  seems  to  me,  that,  unless  it  is  held  that 
the  Commissioners  are  bound  to  exert  legal  diligence 
against  the  principal  before  suing  the  surety,  the 
surety  will  be  deprived  of  the  benefit  which  the  Act 
intended  to  give  him.  The  statute  (s.  62)  gives  power 
to  the  Commissioners  to  seize  and  sell  the  whole  real 
and  personal  estate  of  the  collector  making  default.  It 
is  obvious  that  the  exercise  of  this  power  may  be,  and 
is  likely  to  be,  highly  advantageous  to  the  surety ;  and 
I  conceive  that  the  intention  of  the  Act  was,  to  give 
the  surety  the  benefit  in  the  first  instance  of  this  pro- 
cess, instead  of  compelling  him  to  pay  the  whole 
amount  of  the  arrears,  and  leaving  him  to  seek  for 
his  indemnification  by  an  action  at  law,  or  other  more 
circuitous  course,  against  his  principal,  at  the  risk  of 
being  defeated  by  accident  or  chicanery.  This  con- 
struction appears  to  me  to  be  also  most  agreeable  to 
the  natural  and  obvious  meaning  of  the  words  made 
use  of  in  the  proviso,  and  to  be  the  sense  in  which 
any  ordinary  person  about  to  enter  into  a  contract  of 
suretyship  would  understand  them.  By  putting  a 
refined  and  artificial  sense  on  the  expressions,  and 
by  construing  them  otherwise  than  as  the  party  con- 
tracting would  be  likely  to  understand  them,  we 
should  be  making  the  Act  of  Parliament  a  snare  to 
those  who  might  bind  themselves  as  sureties  upon  the 
faith  of  its  provisions. 

To  the  third  question  proposed,  it  should  I  think 
be  answered,  that  it  is  no  defence  to  the  supposed 
action,  that  the  Commissioners  did  not  seize  and  sell 
lands  of  the  existence  of  which  they  had  no  knowledge, 
before  the  commencement  of  the  suit. 

By  the  statute  43  Geo.  3,  c.  99,  s.  13,  it  is  provided 
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that  no  bond  shall  be  put  in  suit  against  any  surety        1839. 
for  any  deficiency  other  than  what  shall  remain  un- 
satisfied after  sale  of  the  lands,  &c.  of  such  collector, 
in  pursuance  and   by  virtue  of  the  directions  and 
powers  given  to  the  Commissioners  by  that  Act.   The         """^ 
question  thereupon  for  consideration,  is,  what   the 
lands  are  which  are  to  be  sold  under  the  directions 
and  powers  given  by  the  6 2d  section  of  the  Act.    By 
•that  section,  the  Commissioners  in  their  respective 
jurisdictions  are  authorised  and  empowered  to  seize 
and  secure  the  estate,  real  and  personal,  of  the  col- 
lector, to  him  belonging,  or  which  shall  descend  to 
his  heirs,  executors   or  administrators,  wheresoever 
the  same  can  be  discovered  and  found.    Now,  although 
the  word  "  wheresoever'*  is  an  adverb  of  place,  and  its 
proper  sense  should  seem  here  to  be,  in  what  place  or 
in  what  hands  soever ;  yet,  taking  the  whole  sentence 
together,  it  obviously  implies  that  the  collector  may 
have  property  which  cannot  be  discovered  by  the  Com- 
missioners.     And  when  the  section  goes  on  to  direct 
the  Commissioners  to  sell  and  dispose  of  all  such 
estates  as  shall  be  for  the  cause  aforesaid  seized  and 
secured,  it  seems  to  me  that,  by  necessary  implication, 
the  words  *'  such  estates"  must  be  construed  to  mean 
such  estates  as  the  Commissioners  shall  have  disco- 
vered ;  for  they  cannot  have  seized  and  secured  any 
others.     This  construction  seems  to  me  to  be  called 
for  by  considerations  of  public  convenience,  and  to 
be  in  no  wise  unjust  towards  the  surety,  who  may 
reasonably  be  expected,  and  from  a  regard  to  his  own 
interest  will  naturally  take  care,  to  inform  the  Com- 
missioners of  any  property  belonging  to  his  principal 
which  can  be  discovered. 

I  cannot  but  look  upon  the  surety  as  being  in  a 
considerable  degree  identified  with  the  party  for  whose 
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1839.  acts  he  has  undertaken  to  be  responsible,  and  at  least 
as  having  much  better  means  of  knowledge  as  to  his 
circumstances  than  the  Commissioners ;  and  if  the 

(CcUmam  J)  ^"^^^7  ^^  ^^^  ^^'^  ^^  discover  the  concealed  property 
of  his  principal,  it  seems  to  me  unreasonable  to  expect 
that  the  Commissioners  shall  do  it. 

To  the  fourth  question,  the  answer  I  think  oaght 
to  be,  that  the  issue  raised  by  the  rejoinder  must  be 
deemed  to  have  been  found  for  the  defendant. 

To  clear  the  way  for  the  consideration  of  this  ques- 
tion, it  is  necessary  to  state  with  particularity  the 
substance  of  the  pleadings.  The  fifth  plea  allies 
three  matters  of  substance — first,  that  the  collector 
was  possessed  of  divers  lands  and  goods  which  were 
subject  and  liable  to  be  seized  and  sold,  and  might 
have  been  seized  and  sold — secondly,  that  the  plain- 
tiffs had  notice  of  this — thirdly,  that  the  lands  and 
goods  had  not  been  sold.  The  replication  alleges 
that  the  collector  had  not  any  lands  of  which  the 
plaintiffs  had  notice,  and  that  some  of  his  goods  had 
been  seized  and  sold,  and  that  there  were  no  other 
goods  belonging  to  him,  within  the  jurisdiction,  of 
which  the  plaintiffs  had  notice.  The  rejoinder  is, 
that  the  collector  had  divers  lands  which  the  Commis- 
sioners could  and  might  have  seized  and  sold,  and  that 
all  the  goods  of  the  collector  which  could  and  might 
and  ought  to  have  been  discovered  were  not  seized 
and  sold,  in  manner  and  form  as  the  plaintiffs  had 
alleged,  and  thereof  the  defendant  put  himself  upon 
the  country. 

Now,  in  the  allegations  of  this  rejoinder,  as  it  seems 
to  me,  no  assertion  of  notice  to  the  plaintiffs  is  in- 
volved. That  it  is  not  asserted  in  express  terms,  is 
clear ;  and  I  see  no  reason  to  think  that  the  defendant 
intended  to  involve  it.     On  the  contrary,  he  appears 
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to  have  omitted  it  designedly,  and  to  have  inserted       I839. 
what  seems  intended  as  a  substitution  for  the  alleffa-     1    ^ 
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tion  of  notice,  when  he  avers  that  the  goods  could  ». 

and  might  and  ought  to  have  been  discovered.  I  ^^'*"^''*" 
cannot,  therefore,  see  any  ground  for  extending  the  ^^^^^^^"^^ ^^ 
sense  of  the  issue  tendered  beyond  what  the  words 
naturally  import.  Taking  this  to  be  the  effect  of  the 
rejoinder,  it  cannot  but  occur  to  ask  whether  any  issue 
at  all  is  joined ;  for  the  rejoinder  contains  nothing 
contradictory  to  the  allegations  in  the  replication ;  on 
the  contrary,  the  two  are  -entirely  consistent.  To 
make  an  issue,  regularly,  there  should  be  an  affirm- 
ative on  one  side  and  a  negative  on  the  other,  meeting 
each  other  directly ;  and  various  cases  are  to  be  found 
in  our  law  books  in  which,  for  a  neglect  of  this  rule,  it 
has  been  held  that  no  issue  had  been  joined,  and  that 
the  defect  was  not  aided  after  verdict,  but  that  the 
verdict  was  a  nullity:  see  Sandback  v.  Turvey(o)f 
Oxford  V.  Mivett  (/>),  Dei*hy  v.  Hemming  (y),  Kirle 
v.  Lees  (r).  There  are  other  cases,  however,  in  which 
the  same  strictness  has  not  been  observed,  and  in 
which,  after  one  party  has  made  an  allegation  and 
offered  to  go  to  the  country  upon  it,  and  thereupon 
the  similiter  has  been  added,  and  a  trial  had,  it  has 
been  considered  as  an  agreement  by  both  parties  to 
go  to  trial  upon  that  allegation,  and  an  informal  mode 
of  joining  issue  upon  it,  which,  as  far  as  that  infor* 
mality  is  concerned,  is  aided^  after  verdict,  by  the 
statute  32  jffen.  8,  c.  SO :  see  the  cases  of  fValthall  v. 
Aldrich{s\  Parker  v.  Taylor {t)^  Burton  v.  Chap- 
man (ti).     It  is  difficult  to  reconcile  these  two  classes 

(o)  Cro.  Jac.  585.  (r)  3  Leon.  6^. 

Ip)  Cro.  Car.  79. 93 ;  Het.         («)  Cro.  Jac.  588. 
33.60.  (0  Cro.  Car.  316. 

(q)  Cro.  Car.  593.  («)  Sid.  241 ;  2  Keble,  278. 280. 
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1830.       of  cases  with  each  other ;  but  it  appears  to  me  reason- 
^'    '       able  to  adhere  to  the  latter  class,  and  to  hold  that 

GwYNNB  .  , 

V.  where  the  parties  have,  by  going  to  the  country  on  a 

DRNELL.     particular  point,  agreed  to  treat  it  as  an  issue  joined, 

(     iifiw,   .)  j^  should  be  considered,  after  verdict,  as  being  such, 

though  informally  joined.  The  result  is  that  the 
parties  in  this  case  are  to  be  deemed  to  have  joined 
issue  upon  the  allegations  contained  in  the  rejoinder, 
that  rejoinder  not  importing  any  allegation  of  notice. 
I  consider,  therefore,  the  issue  as  being  in  substance 
only  this, — whether  R.  Bigg  had  any  lands  and  goods 
which  were  not  seized  and  sold.  The  rejoinder  in 
terms  says,  in  addition,  that  the  lands  might  have 
been  seized  and  sold,  and  that  the  goods  could  and 
might  and  ought  to  have  been  discovered.  But  it 
does  not  appear  to  me  that,  under  these  terms,  any 
separate  issuable  matter  of  fact  is  asserted,  or  that  by 
the  insertion  of  them  the  nature  of  the  issue  is  changed ; 
for  when  it  is  said  that  the  lands  could  and  might 
have  been  seized  and  sold,  it  is  but  the  statement  of  a 
conclusion  resulting  necessarily  from  the  existence  of 
the  lands ;  and  when  it  is  said  that  the  goods  could 
and  might  have  been  discovered,  the  assertion,  stand- 
ing nakedly  as  it  does,  is  but  the  assertion  of  a  pos- 
sibility which  necessarily  results  from  the  fact  of  their 
existence.  When  it  is  alleged  that  the  goods  ought 
to  have  been  discovered,  that  is  not  an  allegation  of 
a  fact  to  be  proved,  but  of  a  legal  obligation  supposed 
to  result  from  the  facts  alleged.  Considering,  there- 
fore, the  only  fact  in  issue  to  be,  whether  R.  Bigg  had 
lands  and  goods  not  sold  before  the  action  brought, 
and  it  being  found  by  the  verdict  that  he  had,  I  think 
that  the  issue  raised  on  the  fifth  plea  is  found  for  the 
defendant. 

But  although  the  informal  mode  in  which  the  issue 
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is  joined  is  I  think  cured,  after  verdict,  by  the  statute,        1839. 
there  is  another  defect  in  the  issue  which  is  not  aided     1   " 
by  the  statute,  namely,  its  immateriality ;  for,  not-     ^    ». 
withstanding  some  early  cases  to  the  contrary,  it  is 
now  well  settled  that  a  verdict,  though  it  may  cure 
an  informal,  cannot  cure  an  immaterial  issue.     The 
verdict,  therefore,  though  found  for  the  defendant, 
cannot  give  him  any  title  to  a  judgment  in  his  favour. 
The  case  is  the  same,  if  the  true  view  of  the  pleadings 
is  that  no  issue  at  all  is  joined  ;  for,  in  that  case,  the 
verdict  is  to  be  considered  as  a  nullity  as  far  as  the 
fifth  plea  is  concerned,  and  consequently  the  defendant 
cannot  be  entitled  to  judgment  upon  it ;  Sandback  v. 
Turvey  (x). 

To  your  Lordships'  fifth  question,  it  ought  I  think 
to  be  answered  that  judgment  cannot  be  entered  for 
the  plaintiffs  non  obstante  veredicto^  on  the  implied 
confession  in  the  rejoinder  that  the  plaintiffs  had  no 
notice  of  the  existence  of  the  lands  and  goods  in 
question.  The  ground  on  which  such  a  judgment 
may  be  given  is  explained  by  Lord  Holt^  in  Staples  v. 
Heydon  {y\  where  he  is  reported  in  substance  to  have 
said :  *^  Where  the  defendant  confesses  a  trespass,  and 
avoids  it  by  such  a  matter  as  can  never  be  made  good 
by  any  sort  of  plea,  there,  in  such  a  case,  judgment 
shall  be  given  upon  the  confession,  without  regard  to 
the  finding  upon  an  immaterial  issue.  But  where 
the  matter  of  the  justification  is  such  a  matter  as  if  it 
were  well  pleaded  would  be  a  good  justification,  there, 
though  it  be  ill  pleaded,  yet  that  shall  not  be  taken 
to  be  a  confession  of  the  plaintiff's  action.  And  the 
books  do  all  of  them,  if  they  be  narrowly  looked  into, 

(x)  Cro.  Jac.  585. 

(y)  2  Lord  Raym.  924 ;  6  Mod.  10;  2  Salk.  579 ;  3  Salk.  121. 
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OWTNKE 

V, 

Burn  ELL. 
(.CakmoHy  J.) 


turn  upon  this  difference — where  the  confession  is  full, 
and  the  matter  of  the  plea  is  ill  in  substance/'  And 
the  form  of  entering  up  the  judgment  is  quite  con- 
sistent with  the  principles  here  laid  down  by  Lord 
Holt :  see  Viner's  Abridgment,  Judgment  (D),  pL  1 ; 
Broadbent  v.  Wilks  (z).  The  present  case  does  not 
fall  within  the  rule  so  laid  down ;  for  the  defendant's 
plea,  if  true  in  point  of  fact,  is  a  valid  defence  to  the 
action  :  and  no  instance  can  be  found  in  which  judg- 
ment has  been  given  non  obstante  veredicto^  except 
where  the  plea  pleaded  by  the  defendant  has  been 
insufficient  in  point  of  law. 

But  it  is  said  that  the  Court  must  consider  it  as 
established  upon  this  record  that  one  of  the  material 
allegations  of  the  plea,  viz.  that  of  notice  to  the  plain- 
tiffs, is  not  true ;  for  the  replication  asserts  that  the 
collector  had  not  any  lands  of  which  the  plaintiffs  had 
notice,  nor  any  goods,  but  those  sold,  of  which  they 
had  notice;  and  the  rejoinder,  by  not  re-asserting 
the  notice,  must  be  considered  as  having  admitted 
its  non  -  existence ;  and  consequently  the  record 
must  be  taken  as  if  the  plea  had  not  contained  any 
allegation  of  notice,  in  which  case  it  would  have 
been  insufficient  in  law.  Now,  although  it  should  be 
conceded,  that,  upon  the  trial  of  the  issue  raised,  the 
want  of  notice  must  be  considered  as  admitted,  it 
would  not  follow  that  when  the  issue  is  found  to  be 
immaterial,  and  the  question  arises  whether  there 
ought  to  be  a  repleader  or  a  judgment  Tion  obstante 
veredicto^  the  non-existence  of  notice  is  to  be  consi'' 
dered  as  an  established  fact.  The  case  seems  rather 
to  range  itself  in  the  class  of  those  in  which  the  de- 
fendant may  have  failed  through  mispleading,  rather 


(z)  Willes,  366. 
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than  through  an  inherent  defect  in  the  substance  of 
his  defence.  He  may  have  mistaken  the  law,  and 
selected  the  wrong  fact  to  put  in  issue ;  but,  if  a  re- 
pleader were  awarded,  he  might,  for  anything  the 
Court  can  see,  succeed  in  establishing  the  plea  origin- 
ally put  forward  as  the  ground  of  his  defence. 

But  it  may  be  urged,  that,  in  the  case  supposed  in 
your  Lordships'  question,  the  finding  of  the  jury  has 
established  the  non-existence  of  notice.  To  this  the 
answer  is,  that  the  finding  in  question  is  of  a  matter 
not  within  the  compass  of  the  issue :  and  the  Court, 
I  conceive,  cannot  pay  any  regard  to  a  finding  by  the 
jury  which  has  no  tendency  to  decide  the  issues  raised 
by  the  pleadings ;  for  the  jury  are  sworn  only  to 
decide  the  issues  joined,  and  the  parties  cannot  be 
supposed  to  have  come  prepared  to  try  anything  else. 
The  jury,  in  the  case  supposed,  have  found  as  a  fact 
that  there  was  no  notice  to  the  Commissioners ;  but 
the  question  whether  there  was  such  notice  or  not, 
not  having  been  put  in  issue,  cannot  be  considered  as 
ever  having  been  tried  and  judicially  determined. 

These  reasons,  combined  with  the  absence  of  all 
precedent  for  pronouncing  a  judgment  non  obstante 
veredicto  in  a  case  where  a  valid  and  sufficient  plea 
was  pleaded  in  the  first  instance,  have  led  me  to  the 
conclusion  that  such  a  judgment  cannot  be  given  in 
the  present  case. 

To  your  Lordships'  sixth  question,  the  answer  is 
that  a  Court  of  Error  cannot  award  a  repleader.  In 
the  case  of  Holhech  v.  Bennett  (a),  it  was  said  by 
Lord  Halcj  that,  in  the  King's  Bench,  on  error  from 
the  Common  Pleas,  it  was  anciently  the  custom  to 
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1 839.       award  a  repleader ;  for  which  he  cited  many  records ; 
)r^     '      but  he  said  it  was  obsolete  and  not  in  use  in  his  time, 
»  and  had  not  been  done  for  one  hundred  years.     Sub- 

sequently to  this  case,  it  has  been  commonly  received 
'in  the  law,  and  it  is  to  be  found  in  many  text-writers, 
that  a  repleader  cannot  be  awarded  by  a  Court  of 
Error :  and  I  think  rightly  so ;  for  it  is  to  be  ob- 
served, that,  to  deny  a  repleader  where  it  ought  to  be 
awarded,  is  error;  Staple  v.  Heydon  (h) ;  and  it  seems 
to  follow,  that  if  a  Court  of  Error  can  award  a  re- 
pleader, it  would  be  bound  to  do  so  in  all  cases  in 
which  the  inferior  Court  ought  to  have  done  so.  If, 
then,  it  were  held  that  Courts  of  Error  have  the 
power  to  award  a  repleader,  it  would  follow  that 
they  have  done  wrong  in  the  course  they  have  been 
pursuing  for  so  many  years;  a  supposition  which 
cannot  be  admitted  under  a  system  of  laws  profess- 
ing, as  the  English  code  does,  to  rest  mainly  upon 
precedent. 

To  your  Lordships'  seventh  question,  it  should  be 
answered,  that,  if  judgment  cannot  be  entered  for  the 
plaintiff  non  obstante  veredicto^  and  if  the  Court  can- 
not or  do  not  award  a  repleader,  the  judgment  given 
in  the  Court  below  ought  to  be  reversed,  and  that 
judgment  cannot  be  pronounced  for  the  plaintiffs  on 
the  whole  record,  on  the  ground  suggested. 

Your  Lordships'  question  renders  it  necessary  to 
consider  the  doctrine  on  which  the  case  of  Good- 
bume  V.  Bowman  (c)  rests ;  and  it  will  appear  on 
consideration  that  the  present  case  does  not  fall  within 
the  principle  on  which  that  case,  as  I  understand  it, 
proceeded.  The  declaration  in  Goodhurne  v.  Bowman 
was  for  a  libel.     The  defendant  pleaded  the  general 

(4)  6  Mod.  2.  (c)  9  Bing.  532 ;  2  M.  &  Scott,  700. 
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issue,  and  several  special  pleas  justifying  the  libel  as        ^839. 
true.     The  verdict  was  for  the  plaintiff  on  the  general     gwynme 
issue  and  on  one  of  the  pleas  of  justification,  and  for     ..    ^- 
the  defendant  on  the  other  pleas.     The  plaintiffs  ap-  ^  .        -  . 
plied  for  judgment  non  obstante  veredicto.     The  Court 
were  of  opinion  that  the  special  pleas  contained  a 
confession  of  the  action,  and  that  the  answer  set  up 
was  insufficient  by  way  of  avoidance.     But  it  was 
observable  in  that  case  that  some  of  the  allegations 
of  the  declaration  were  admitted  by  implication  only, 
and  not  in  express  terms  ;  and  a  doubt  might  be  sug- 
gested whether  there  was  a  sufficient  confession  of  all 
the  material    allegations  of   the   declaration.      The 
Court,  therefore,  went  on  to  say  (as  I  understand  their 
meaning),  that,  even  if  they  were  not  fully  confessed 
by  the  special  pleas,  yet,  inasmuch  as  they  were  put 
in  issue  by  the  plea  of  the  general  issue,  and  had  been 
proved  upon  the  trial,  and  a  verdict  had  thereupon, 
they  were  as  effectually  established  on  record  as  if 
directly  and  in  terms  confessed ;  and  the  justification 
being  bad  in  substance,  they  held  that  the  plaintiff 
was  entitled  to  judgment  on  the  whole  record.     But 
the  present  case  is  different.     No  question  is  made 
here  whether  there  is  a  sufficient  admission  of  the 
material    allegations    contained    in    the    plaintiffs' 
declaration:    but   the  ground  on  which    the    plain- 
tiffs are  not  entitled  to  judgment,  is,  that  the  Court 
cannot   see  that  the  avoidance  is  insufficient,  inas- 
much as  upon  an  examination  of  the  fifth  plea^  and 
the    issue    raised   upon    it,    the   Court   cannot    see 
sufficient  ground   for   assuming  the    falsity  of   the 
allegation  of  notice  contained  in  the  plea.     Now,  if 
it  had  appeared  judicially  from  any  other  part  of  the 
record  that  the  plaintiffs  had  had  no  such  notice,  the 
case  of  Goodburne  v.  Bowman  would  have  furnished 


604  CASES  IN  THE  HOUSE  OF  LORDS. 

1839.       a  precedent  in  the  plaintiffs'  favour.     But  I  see  no- 
^'^    '      thing  in  any  other  part  of  the  record  which  can  clear 
V.         up  the  ambiguity  on  this  point ;  the  finding  of  the  jury 
respecting  notice  not  being  entitled  to  be  considered 
(     »Mw,  •)  as  a  judicial  determination  on  that  point,  for  the  rea- 
sons adverted  to  in  a  former  answer. 

In  this  state  of  the  case,  it  seems  to  me  that  the 
judgment  which  ought  to  be  pronounced,  should  be 
simply  a  judgment  of  reversal,  which  will  leave  it 
open  to  the  parties  litigant  to  bring  a  new  action, 
if  so  advised. 

(CoUridge,  J.)      Mr.  Justice  Coleridge : — In  answer  to  the  first  ques- 
tion propounded  by  your  Lordships,  I  beg  to  state, 
that,  in  my  opinion,  the  conduct  of  A.  B.^  in  the  case 
supposed,  was  a  breach  of  the  condition  of  the  bond. 
Upon  this  question  it  will  not  be  necessary  to  state 
the  reasons  for  my  opinion  at  any  great  length.    The 
bond  and  the  condition  are  framed  to  secure  the  due 
discharge  of  the  duties  of  the  collector  in  his  office : 
his  office  is  but  for  a  year's  duration,  and  his  duty 
(amongst  other  things)  is,  to  pay  to  the  Receiver-gene- 
ral, at  the  times  specified,  the  monies  which  he  shall 
collect  upon  the  assessments  for  the  year,  in  discharge 
of  those  assessments :  to  pay  them  in  discharge  of  the 
arrears  of  former  assessments  is  no  more  such  a  pay- 
ment than  to  pay  them  on  any  private  account  to  the 
Receiver-general,  or  to  any  other  person,  would  be. 
Whether  this  were  done  with  or  without  the  participa- 
tion or  collusion  of  that  officer,  seems  to  be  immaterial. 
The  condition  is  broken,  if,  with  the  knowledge  and 
by  the  act  of  the  collector,  in  whole  or  in  part,  the 
monies  collected  are  not  paid  in  discharge  of  that 
assessment  under  which  they  were  collected. 

In  the   case   supposed  in  your  Lordships'  second 
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question,  I  am  of  opinion  that  it  is  a  defence  to  the        18S9. 
action  that  the  Commissioners   did  not  before   suit     qwynne 
seize  and  sell  the  lands  and  eoods  there  mentioned,     _   ^• 

,  BURMELL* 

if  such  action  be  brought  against  the  surety.  This  fQ,igrid£e.J.) 
seems  to  me  to  flow  as  a  necessary  and  direct  con- 
sequence from  the  language  of  the  first  proviso  iu 
the  13th  section  of  the  43  Oeo.  3,  c.  99 :  and  I  can 
give  no  effect  to  that  proviso,  which  was  evidently 
framed  to  make  a  distinction  between  the  principal 
and  surety,  in  favour  of  the  latter,  unless  by  so  con- 
struing it.  The  bond  is  taken  under  the  provisions 
of  that  section ;  and  it  seems  to  me  that  the  proviso  is 
virtually  incorporated  in  the  condition  of  the  bond, 
and  that  it  limits  the  liability  of  the  surety  to  the 
making  good  the  deficiency  remaining  after  sale  of 
the  collector's  lands  and  goods.  Many  reasons  in 
support  of  this  view  of  the  case  occur  to  the  mind, 
and  have  already  been  suggested  in  the  printed  judg* 
ments  formerly  delivered  in  the  case  now  before  your 
Lordships :  but  it  seems  to  me  more  satisfactory  to 
rely  on  the  unambiguous  language  of  the  proviso 
itself.  According  to  that,  the  surety  is  made  liable 
to  be  sued,  not  for  every  deficiency,  but  for  a  parti* 
cular  and  limited  deficiency,  i.  e.  that  which  shall 
remain  after  sale  of  the  lands,  tenements,  goods  and 
chattels  of  the  collector.  That  liability  only  he  must 
be  taken  to  have  contemplated  when  he  sealed  the 
bond.  To  hold  that  he  may  be  sued  before  sale,  for 
the  general  deficiency,  is  to  subject  him  to  a  different 
and  enlarged  liability,  and,  in  effect,  to  expunge  the 
proviso  from  the  statute. 

I  am  equally  of  opinion  that  the  want  of  seizure 
and  sale  by  the  Commissioners  will  be  an  answer  to 
the  action,  althou  gh  hey  had  no  knowledge  before  the 
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1 839.       commencement  of  the  suit  of  the  existence  of  the  lands 
^^    "    '      and  ffoods.     This  opinion  I  express  with  much  diffi- 

GwYNKE  o  r  r 

V.         dence,  because  I  have  reason  to  fear  that  it  differs 

(C  I!^^^^J  ^  ^^^™  *^^^  entertained  by  some  of  my  brethren.     But 

I  arrive  at  it  upon  the  same  principle  that  led  me  to 
my  answer  to  your  Lordships'  second  question — the 
principle,  namely,  of  collecting  the  meaning  and  in- 
tention of  the  statute  from  the  unambiguous  expres- 
sion used,  rather  than  from  any  notions  which  I  may 
entertain  of  what  is  just  or  expedient. 

Having  considered  with  attention  and  respect  the 
reasons  that  have  been  stated  in  support  of  a  contrary 
opinion,  I  am  bound  to  say  that  they  have  not  satis- 
fied my  mind.  The  question  arises  simply  on  the 
construction  of  the  proviso  in  section  1 3,  before  re- 
ferred to :  in  terms  it  is  silent  as  to  notice  to  the  Com- 
missioners, or  knowledge  had  by  them :  the  words 
are — "  no  such  bond  shall  be  put  in  suit  against  any 
surety  for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  sale  of  the  land,  &c.  of  such  collector, 
in  pursuance  and  by  virtue  of  the  directions  and  powers 
given  to  the  Commissioners  by  this  Act:"  and  the  ques- 
tion is,  whether  these  words  are  to  be  understood  as  if, 
instead  of  them,  the  statute  had  said — "  all  lands,  &c. 
of  such  collector  of  the  existence  whereof,  or  other- 
wise, the  said  Commissioners  shall  have  been  apprised 
by  the  said  surety  before  the  commencement  of  such 
suit."  This  is  the  question  :  and  the  test  by  which  I 
think  it  ought  to  be  tried  is  this — whether  this  addi- 
tion is  a  necessary  implication  from  the  words  already 
used,  in  order  to  give  them  a  sensible  meaning  and 
effect.  If  by  this  test  I  can  see  that  the  proposed 
addition  is  already  necessarily  contained,  although  not 
expressed,  in  the  statute,  it  is  of  course  not  the  less 


BOBMBLL. 

(Coleridge,  J.) 


CASES  IN  THE  HOUSE  OF  LORDS.  607 

cogent  because  not  expressed.     But  I  cannot  concede       isao. 
that  we  are  at  liberty,  upon  any  ground  whatever,  to     ^^^""^ 
add  a  new  term  to  the  statute.     In  saying  this,  I  am     ^    v. 
not  unmindful  of  the  dicta  to  be  found  in  our  books, 
nor  of  decisions  upon  old  statutes,  which  seem  to 
warrant  a  more  free  dealing  with  the  written  law; 
and  whenever  Acts  of  Parliament   shall   again  be 
framed   with   the   generality   and   conciseness   with 
which  the  Legislature  spoke  some  centuries  since,  it 
may  be  fit  to  consider   the  soundness  of  that  prin- 
ciple of  interpretation  which  they  involve :  but  it  is 
enough  to  say  that  it   is  wholly  inapplicable  to  a 
modem  statute,  in  which  the  Legislature  is  careful 
to  express  all  it  intends  in  so  many  words,  that  to  go 
beyond  their  necessary  implication  is  to  make,  not 
to  interpret  law.     The  principle,  then,   on  which  I 
rely  will  not  let  in  the  consideration  of  particular 
circumstances  in  each  case,  or  a  regard  to  a  greater 
or  less  degree  of  convenience,  a  more  or  less  com- 
plete eflfect  to  be  given  to  the  presumed  intent  of  the 
Legislature.     Nothing,  in  short,  which  is  founded  on 
what  the  Legislature  might  better   have  done,   nor 
simply  even  what  the  Legislature  intended ;  the  sole 
legitimate  inquiry  is,  I  conceive,  what  intention  is  to 
be  found  in  the  words  of  the  Act,  expressed  or  implied : 
unless,  by  words  written  or  words  necessarily  implied 
and  therefore  virtually  written,  the  intention  has  been 
declared,  we  cannot  give  effect  to  it. 

Now,  that  the  words  are  sensible  by  themselves,  as 
read  without  any  implied  addition,  nay,  that,  the 
proviso  being  framed  confessedly  for  the  benefit  of 
the  surety,  the  absence  of  the  proposed  addition  will 
more  largely  efiectuate  its  general  intent,  can,  I  think, 
scarcely  be  denied.  The  argument,  indeed,  takes 
another  direction — that  it  is  necessary  to  qualify  or 
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1859.       restrain  the   proviso   by  implying   the  necessity   of 
'    \  knowledge  in  the  Commissioners,  in  order  to  prevent 

V.  the  words  from  having  their  full  natural  operation, 
because  that  would  defeat  the  very  object  of  the 
section  itself.  This  seems  to  me  avowedly  to  be  an 
alteration  of  the  statute ;  and  therefore  I  should  not 
feel  removed  from  my  position,  if  I  were  to  concede 
that  the  eflfect  of  my  interpretation  would  be  that 
which  is  alleged.  I  am  not,  however,  driven  to  such 
a  concession:  if  the  Commissioners  do  their  duty, 
they  will,  before  the  appointment  of  collectors  in  any 
of  the  three  modes  pointed  out  by  the  9th,  1 3th,  and 
14th  sections  of  the  statute,  and  before  the  admission 
of  any  persons  to  be  sureties,  take  care  to  inform 
themselves  of  the  properties  of  the  collectors,  in  such 
a  manner  as  to  prevent  any  practical  difficulty  arising 
from  the  proviso.  I  observed,  in  passing,  that  though 
there  are  three  modes  of  appointment  mentioned  in  the 
statute,  and  in  one  of  them  the  Commissioners  them- 
selves are  the  parties  to  select  the  collector,  yet  the 
same  form  of  condition  and  the  same  proviso  applies 
to  all — a  circumstance  not  without  its  weight  in  re- 
spect of  the  argument  founded  on  the  diflference  as  to 
the  knowledge  of  the  circumstances  of  the  collector, 
which  it  is  said  may  be  presumed  to  exist  between 
the  Commissioners  and  the  sureties. 

I  do  not  notice  in  detail  the  different  suggestions 
which  have  been  made  in  favour  of  the  qualified  in- 
terpretation of  the  proviso,  and  which  are  founded  on 
considerations  of  inconvenience  or  liability  to  fraud  in 
the  literal  one ;  because  my  argument,  if  a  sound 
one,  denies  the  admissibility  of  any  such  considera- 
tions. But  one  argument  that  has  been  used  demands 
an  answer.  It  is  said,  that  the  proviso  being  for  the 
benefit  of  the  surety,  justice  requires  that  he  should 


CASES  IN  THE  HOUSE  OF  LORDS.  609 

inform  the  Commissioners  of  those  circumstances  which       1 839. 
bring  him  within  its  reach.     I  own  this  appears  to     gwyumb 
me  to  beg  the  question,  or  to  misrepresent  the  situa-  »• 

tion  of  the  parties  : — if  my  contract  has  only  been  to  ^0,1^,^^  j  \ 
be  answerable  for  what  shall  remain  after  seizure  and 
sale  of  my  principal's  property ;  if  you  cannot  sue  me 
for  anything  till  you  have  exhausted  that  primary 
fund — what  principle  of  justice  requires  that  I  should 
undertake  the  responsibility  of  discovering  that  fund  ? 
why  am  I  to  help  you  to  the  performance  of  this  con- 
dition, which  is  to  give  you  a  right  of  action  against 
myself?  If,  indeed,  it  can  be  shown  that  I  collude 
with  my  principal,  or  take  any  step  to  conceal  or  make 
away  with  his  property,  any  presumption  may  pro- 
perly be  made  against  me.  Something  analogous  to 
this,  though  not  expressly  in  point,  is,  the  course  of 
decisions  with  regard  to  the  landlord's  re-entry  under 
the  4  Geo.  2,  c.  28,  where  no  sufficient  distress  is  found 
on  the  premises  :  the  burthen  of  search  in  every  part 
of  the  premises,  and  of  proof  that  no  distress  was 
there,  is  cast  on  the  landlord ;  but  if  the  tenant  is 
shown  to  impede  such  search  in  any  way,  the  pre- 
sumption immediately  shifts,  and  is  cast  upon  the 
tenant. 

I  cannot  but  feel,  in  conclusion,  that  the  argument 
on  the  other  side  is  but  a  disguised  attempt  to  alter  a 
law  which  is  thought  to  be  imperfectly  expressed.  To 
do  this  is  always  unjust  in  the  particular  case,  because 
it  works  an  ex  post  facto  alteration  of  the  contract 
between  the  parties ;  and  unsound  in  legal  principle. 
My  sense  of  the  practical  importance  of  this  doctrine 
must  be  my  excuse  for  having  troubled  your  Lordships 
so  long  with  my  answer  to  the  third  question. 

In  answer  to  your  Lordships'  fourth  question,  I  beg 
to  state  that,  in  my  opinion,  on  the  facts  supposed, 
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1839.       the  issue  raised  by  the  rejoinder  ought  to  be  found 

Gwykme'     ^^^  ^^^  defendant.     The  allegation  and  denial  of  no- 

V-  tice  in  the  plea  and  replication  appear  to  me  imma- 

iCoUrid    J  ^  ^^^ '  ^^^  rejoinder,  therefore,  rightly  passed  them 

over,  and  tendered  the  issue  on  that  which  was  ma- 
terial— on  which  there  has  been  a  sensible  finding  by 
the jury. 

As  a  judgment  non  obstante  veredicto  is  always 
upon  the  merits,  and  assumes,  not  only  that  the  de- 
fence, even  if  good  in  form  and  true  in  fact,  is  bad  in 
law,  but  that  it  discloses  a  confession  of  the  plaintiflTs 
case,  the  hinge  upon  which  the  answer  to  your  Lord- 
ships' fifth  question  will  turn  must  be,  whether  the 
rejoinder,  being  by  the  supposition  (but  not  in  my 
opinion)  bud  in  point  of  law,  though  true  in  fact,  also 
confesses  the  remaining  allegations  of  the  replication 
which  it  has  not  denied.  In  terms,  a  pleading  of  this 
description,  which  merely  selects  for  denial  one  of 
many  facts  alleged  in  the  previous  pleading,  admits 
nothing  as  to  the  residue.  For  the  purpose,  indeed, 
of  trial  before  the  jury,  every  thing  is  admitted  but 
that  which  is  denied:  where,  however,  the  fact  so 
denied  and  found  is  immaterial,  a  distinction  has 
always  been  taken  between  a  pleading  of  this  sort 
and  one  which  confesses  and  avoids.  In  the  case  of 
Plummer  v.  Zee  (e)  the  Court  of  Exchequer  acted  upon 
this  distinction.  The  same  distinction  in  principle 
appears  to  have  been  recognised  as  early  as  in  the 
case  of  Pitts  v.  Polehampton  (/),  in  which  Lord 
Holt  took  this  difference — that,  *'  where  the  defend- 
ant's  plea  confesses  the  duty  demanded  by  the  plaintiff*, 
and  does  not  avoid  it  sufficiently,  if  the  issue  be  im- 
material, and  found  for  the  plaintiff,  he  shall  have 

(0  2  M.  &  Welsby,  495 ;  5  Dowl.         (/)  1  Lord  Raym.  390. 
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judgment;  but  if  the  defendant's   plea  goes  in  dis-        JB39. 
charge  of  the  action,  and  the  issue  is  taken  imma-     gwykii* 
terially,  and  verdict  for  the  plaintiff,  a  repleader  shall  » 

be  granted."     I  therefore  beg  to  answer  this  question  .^  ,  i£-e  J  ^ 
in  the  negative. 

In  the  case  of  Bennet  v.  Holbech{g)j  Lord  Hale 
said  that  it  had  even  then  become  obsolete  for  the 
Court  of  King's  Bench  to  award  a  repleader  on  a 
writ  of  error :  and  it  has  ever  since,  I  believe,  been 
the  understood  practice  that  a  repleader  cannot  be 
awarded  by  a  Court  of  Error.  Your  Lordships  are 
not  in  possession  of  the  record ;  and  I  do  not  see  how 
you  can  carry  into  effect  that  which  judgment  of  re- 
pleader is  intended  to  produce.  This  judgment  directs 
that  the  parties  replead,  and  the  cause  begins  again 
from  the  point  at  which  the  defect  in  the  pleading 
appears :  it  is  calculated,  therefore,  to  bring  them  to 
a  material  issue  in  fact  or  law :  and  the  House  would 
be  called  upon  to  perform  the  functions  of  an  original 
Court  for  the  trial  of  the  cause,  without  having  the 
record  in  its  possession,  or  the  means  of  summoning 
^jury,  giving  day  to  the  parties,  or  using  any  of  that 
machinery  by  which,  in  the  Courts  below,  causes  are 
regularly  carried  on  to  judgment. 

Your  Lordships'  seventh  question  is  new.  In 
answering  it,  I  must  assume  that  the  opinion  which 
I  have  ventured  to  express  in  answer  to  your  third 
question  is  erroneous,  and  also  that,  if  there  had  only 
been  the  fifth  plea  pleaded,  the  Court  below  should 
have  directed  the  parties  to  replead.  In  that  state 
of  things,  as  I  have  already  stated  that  I  think  your 
Lordships  cannot  award  that  judgment,  I  see  no  other 
course  that  would  have  been  open  for  this  House  but 

{g)  2  Saund.  319. 
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1 839.       simply  to  have  reversed  the  judgment  for  the  plaintiffs 


GwYNKE  pronounced  below.  The  question  then  arises,  whether 
V.  the  fact  of  there  being  other  pleas  and  other  issues  on 
(Co^  *  the  record  so  found  that  upon  them  a  satisfactory 
judgment  could  have  been  pronounced  for  the  plain- 
tiffs below  if  the  fifth  plea  had  not  been  pleaded,  will 
enable  this  House  now  to  pronounce  that  judgment, 
although  the  fifth  plea  be  there,  and  the  issue  arising 
on  it  not  disposed  of  satisfactorily.  Upon  principle 
I  should  have  no  difficulty  in  answering  this  questioe 
in  the  negative.  The  fifth  plea  is  pleaded  to  the  whcde 
cause  of  action.  In  what  way  a  material  issue  raised 
upon  it  may  be  disposed  of,  the  House  cannot  at  all  an- 
ticipate judicially :  it  may  be  for  the  defendant  below ; 
and  if  so,  all  the  other  issues  become  wholly  imma- 
terial. To  pronounce  judgment,  then,  as  to  the  whole 
record,  in  this  state  of  it,  is  to  exclude  one  party  from 
a  defence  on  which  he  relies ;  to  prejudge  one  defence 
by  conclusions  drawn  from  the  demerits  of  other  de- 
fences.  This  injustice  is  prevented  by  the  rule,  which 
I  have  always  considered  universal  and  inflexible,  that 
each  plea  is  to  be  looked  at  by  itself  for  all  purposes, 
except  where  by  reference  it  incorporates  any  of  the 
allegations  of  another.  If,  indeed,  the  House  saw  that 
the  issue  on  any  one  good  plea  was  in  favour  of  the 
defendant,  the  merits  of  the  other  pleas  might  be  dis- 
regarded. But  that  is  only  because  they  then  become 
immaterial  as  to  the  final  issue  of  the  cause. 

I  have  stated  that,  upon  principle,  this  did  not  ap- 
pear to  me  a  difficult  question.  But  I  am  aware  of 
the  case  of  Goodbume  v.  Bourman  (A),  where,  in  a  con- 
sidered judgment  of  the  Court  of  Common  Pleas, 
expressions  are  to  be  found  at  variance  with  the  opi« 
nion  I  have  expressed.     I  feel  the  full  weight  of  that 

(A)  9  Bing.  532  J  2  M.  &  Scott,  700. 


CASES  IN  THE  HOUSE  OF  LORDS.  618 

high  authority;  but  I  am  bound  to  express  to  your  i839. 
Lordships  the  opinion  which  I  still  entertain  ;  and  it  ^  ' 
is  some  satisfaction  to  me  to  observe  that  the  prin-  v. 

ciple  on  which  I  rely  is  expressly  asserted  in  the  same    J?y*^'^'" 
judgment,  and  that  the  departure  from  it,  which  I  ^^^^^* 
cannot  acquiesce  in,  is  not  necessary  to  the  decision 
then  made  by  the  Court. 

Upon  the  whole,  therefore,  my  answer  to  this  ques- 
tion is,  that  on  the  supposition  made,  the  judgment 
below  ought  to  be  simply  reversed. 

Mr.  Justice  Williams : — As  it  so  happens  (singularly  (WiUiam,  j.) 
enough,  it  seems)  that,  upon  the  first  question  pro- 
posed, there  is  no  difference  of  opinion,  I  shall  trouble 
your  Lordships  very  shortly  in  answer  to  it.  I  think 
that  the  payment  of  part  pf  the  money  received  by 
the  collector  for  the  year  1828  to  the  account  or 
service  of  former  years,  was  a  clear  breach  of  the 
condition  of  the  bond.  It  seems  to  me  that  such 
application  of  the  money  difiers  in  no  respect  from 
the  payment  by  the  collector  of  any  other  debt  con- 
tracted at  any  other  time  and  in  any  other  manner. 

The  answer  to  the  second  question  must  depend 
upon  the  true  construction  of  the  proviso  in  the  13th 
section  of  the  43  Geo.  3,  c.  99.  That  section,  afler 
declaring  that  collectors,  if  required,  shall  find  good 
and  sufficient  security  by  bond,  in  the  manner  pre- 
scribed, has  the  following  proviso :  "  That  no  such 
bond  shall  be  put  in  suit  against  any  surety  or  sureties 
for  any  deficiency  other  than  what  shall  remain  un* 
satisfied  after  sale  of  the  lands,  tenements,  goods  and 
chattels  of  such  collector,  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  respective 
Commissioners  by  this  Act/'  In  considering  the  true 
intent  and  meaning  of  this  proviso,'  I  pass  by  the 
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BURKELL. 

(  WiiUamSy  J.) 


QwY  argument,  by  observing  that  they  may  probably  be 

V.  considered  as  balancing  each  other.     Our  business, 

however,  is  with  the  construction  of  the  statute ;  and, 
if  that  be  ascertained,  consequences  are  to  be  neglected. 
And  the  proper  construction  is,  to  give  eflfect  to  the 
intention  of  the  Legislature  as  far  as  possible ;  and  if 
there  be  provisions  seemingly  inconsistent,  to  recon- 
cile them  so  as  to  further  that  intention.  This, 
I  apprehend,  is  true  generally,  and  will  probably  not 
be  doubted.  If,  however,  any  authorities  be  requisite, 
they  may  be  found  in  Camyns's  Digest,  Parliament 
(R.10).  Now,  that  the  proviso  was  introduced  expressly 
for  the  benefit  of  the  surety,  seems  to  me  to  admit  of 
no  doubt ;  I  can  attribute  to  it  no  meaning  or  effect  at 
all,  except  that  be  the  object.  The  language  seems 
to  me  to  be  perfectly  plain  and  appropriate.  The 
object  also  is  quite  consistent  with  the  position  of  the 
surety,  and  his  relation  to  the  principal ;  because  there 
is  nothing  in  the  bond  in  question,  or  in  that  relation, 
to  raise  an  inference  that  the  former  should  be  liable 
except  upon  failure  of  the  latter.  This  proviso  also 
is  introduced  in  a  manner  equally  consistent  with  this 
view  of  the  subject.  In  the  earlier  part  of  the  section, 
the  liability  of  the  surety  is  described ;  and  then  comes 
the  proviso  imposing  a  restriction  upon  that  liability. 
Except,  therefore,  the  application  of  the  lands  and 
goods  (if  any)  be  deemed  a  condition  precedent  to 
calling  upon  the  surety  to  make  good  '*  the  deficiency," 
no  effect  is  given  to  the  proviso,  and  it  might  as  well 
be  expunged  altogether.  Either  the  proviso  does 
impose  this  condition,  or,  in  my  opinion,  it  does 
nothing.  I  am  desirous  of  bringing  before  your 
Lordships  in  as  concise  a  form  as  possible  what  occurs 
to  me  upon  this  part  of  the  subject :  it  has    been 
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pursued    more  fully  and   in    detail   (if  that  should       i839. 
be  thought  worthy  of  reference)  on  a  former  occa-     gw^iine 
sion(i).  V. 

I  have  before  observed  that  the  words  of  the  proviso  .  u^^^^\ 
seem  to  me  plain  and  unambiguous :  they  are,  ^^  no 
such  bond  shall  be  put  in  suit  against  any  surety  or 
sureties  for  any  deficiency  other  than  what  shall 
remain  unsatisfied  after  sale  of  the  lands,  goods/'  &c. 
of  the  collector :  that  is,  no  bond  shall  be  put  in  suit 
for  the  arrears  of  the  collector,  but  only  for  the  defi- 
ciency, if  any,  after  his  property  has  been  applied,  as 
in  reason  and  justice  it  ought,  to  discharge  those 
arrears,  as  far  as  it  will  go.  The  distinction  seems 
to  me  to  be  obvious  and  plainly  marked  between 
the  collector  and  the  surety.  By  the  62d  section, 
whicli  contains  the  "  directions  and  powers*'  alluded 
to  in  the  proviso,  the  Commissioners  are  authorized 
and  empowered  (not  required)  to  make  sale  of  the 
lands  and  goods  of  the  collector.  Against  him,  there- 
fore, the  bond  may  be  put  in  suit  before  sale ;  for  he 
is  not  within  the  benefit  of  the  proviso ;  whereas  that 
was  framed  expressly  for  the  protection  of  the  surety, 
and  he  (the  latter)  in  my  opinion  cannot  be  sued 
before  sale  made,  if  practicable. 

When  I  before  observed  to  your  Lordships  that  the 
language  of  the  proviso  seemed  to  me  to  be  free  from 
doubt,  I  was  not  unmindful  of  the  criticism  which  has 
been  made  upon  the  words  "  no  such  bond  shall  be 
put  in  suit,"  as  if  they  were  distinguishable  and  might 
have  a  different  meaning  from  ^'  no  action  shall  be 
brought,"  or  "  no  proceedings  shall  be  had  or  taken." 
I  am,  however,  unable  to  perceive  any  distinction, 
and  cannot  but  think  that,  both  in  common  parlance 

(0  See  2  Bing.  N.  C.  9;  2  Scott,  26. 
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1839.  and  in  legal  acceptation,  the  terms  are  identical  and 

r"^"    '  have  precisely  the  same  meaning.     That  they  would 

V.  be  so  understood  in  a  popular  sense,  I  think  is  beyond 


Burn  ELL. 
(  Waiiams,  J.) 


a  doubt ;  and  that  they  ought  to  be  so  understood 
legally,  I  also  think.  I  observe  that  Lord  Tenterdeny 
in  Peppin  v.  Cooper  (^),  where  the  question  was  upon 
this  same  Act  of  Parliament,  uses  two  of  the  phrases 
in  exactly  the  same  sense.  His  Lordship,  whose 
general  precision  and  accuracy  of  expression  are  well 
known,  observes :  "  I  am  clearly  of  opinion  that  the 
bond  might  be  put  in  suit  without  selling  the  goods 
of  Pepper  J  who,  in  this  case,  was  a  mere  surety ;  for, 
although  it  appears  on  the  face  of  the  bond  that  he  is 
a  collector  also,  still  he  is  not  the  collector  contem- 
plated by  the  Act,  whose  goods  must  be  sold  before 
proceedings  are  had  upon  the  bond  against  the  surety. 
And  what  is  the  distinction  between  ^  proceedings  had 
upon  the  bond'  and  *  action  brought  upon  the  bond.^* " 
Holroydj  J.,  says :  ^^  I  also  think  that  this  bond  may 
be  put  in  suit  against  the  surety,  although  it  may 
happen  that  another  person  has  been  jointly  appointed 
a  collector,  without  first  selling  the  lands  and  goods 
of  that  person ;  for  the  collector  contemplated  by  the 
Act,  whose  goods  are  to  be  sold  previously  to  the 
bond  being  put  in  suit,  is  the  collector  who  has  made 
default."  Having  mentioned  this  case  with  a  view 
to  the  understanding  of  the  expressions  upon  which 
I  was  commenting,  I  beg  leave  to  observe  that  I 
would  by  no  means  press  or  strain  any  inference 
deducible  therefrom.  I  am  quite  aware  that  it  is  no 
authority  bearing  upon  the  present  case,  nor  anything 
like  it.  The  decision  merely  is,  that  whereas  two 
collectors   had  been   appointed,   and   one  only  had 

{k)  2  B.  &  Aid.  431. 
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made  de&ult,  it  was  not  necessary  to  sell  the  non-        i839. 
defaulting  collector's  lands  and  goods  before  having  ^^ 

recourse  to  the  surety.     But  it  is,  at  the  same  time,  v. 

undeniable  that  both  the  learned  Judges  do  expressly 
allude  (to  say  no  more)  to  the  sale  of  the  defaulting 
collector's  lands  and  goods  as  a  condition  precedent  to 
resorting  to  the  surety.  This  view  of  the  subject 
seems  to  be  in  conformity  to  what  was  very  early  laid 
down  upon  it. 

The  third  question  I  must  beg  leave  to  answer 
with  some  qualification ;  the  reason  for  which  I  hope 
to  make  apparent,  when,  in  answer  to  the  next  ques- 
tion, I  shall  have  to  consider  the  efiect  of  the  rejoin- 
der to  the  replication  to  the  fifth  plea,  the  finding  of 
the  jury  thereon,  and  the  general  result  therefrom. 
If  I  am  to  suppose  that  the  Commissioners  **  had  no 
knowledge,"  after  due  and  reasonable  diligence  ex- 
erted by  them  to  ascertain  the  fact,  of  the  existence  of 
lands  and  goods  of  the  collector  which  they  might 
have  seized  and  sold^  it  seems  to  me  that,  under  such 
circumstances,  a  good  defence  could  not  be  made  by 
the  surety.  If,  however,  the  Commissioners  "  had  no 
knowledge,"  from  the  same  cause  that  always  occa- 
sions ignorance — simply,  not  trying  to  learn — I  think 
there  may  be  a  good  defence,  from  the  fact  of  the  pos- 
session of  lands  and  goods  by  the  collector,  after  his 
default  and  before  action  brought,  even  though  the 
Commissioners,  upon  the  supposition  last  made,  were 
ignorant  of  the  existence  of  either.  This  is  said  upon 
an  assumption  at  present  (to  be  considered  more  fully 
presently)  that  neither  from  the  statute,  nor  from  any 
general  rule  of  law,  is  the  surety  bound  to  give  any 
notice,  or  furnish  any  knowledge  (your  Lordships,  it 
seems,  understanding  the  expressions  to  be  equivalent) 
whatever  to  the  Commissioners  of  the  existence  of  lands 
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1 830.  or  goods  of  the  collector.     I  will  endeavour  to  explain 

^^1^^^  my  meaning  by   reference  to  the   pleadings  them- 

V.  selves: — Suppose  the  fifth  plea  to  have   stood  as  it 

/  nrif .      » X  does,  omitting  the  allegation  of  notice :  if  the  replica- 

{WiUumt,J.)     .       \  •  ^        11        ^-  1.   J      u 

tion,  by  appropriate  allegations,  had  shown  reason- 
able diligence  in  the  Commissioners  to  discover  lands 
and  goods  of  the  collector,  and  that  none  could  be 
found,  it  seems  to  me  that  such  replication  would  have 
been  an  answer  to  the  plea.  If,  on  the  other  hand, 
the  replication  had  merely  stated  that  the  Commis* 
sioners  had  no  notice  or  no  knowledge  of  any  lands 
or  goods,  it  would,  in  my  opinion,  contain  no  answer 
at  all,  and  would  be  bad  on  general  demurrer. 

The  fourth  question  raises  the  points  upon  which 
so  great  a  diflference  and  variety  of  opinion  unfortu- 
nately exist  amongst  the  Judges :  and  in  our  answer 
to  this  question,  I  adopt  the  supposition  contained  in 
it,  viz.  that  issue  has  been  joined  upon  the  rejoinder, 
and  that  upon  that  issue  there  is  a  finding  of  the  jury 
in  the  words  stated  in  the  question,  and  that  finding 
is  in  its  terms  for  the  defendant  below :  whether  it 
be  so  in  substance,  remains  to  be  considered  ;  and,  for 
this  purpose,  it  may  be  necessary  to  advert  to  the 
course  and  state  of  the  pleadings  from  the  said  fifth 
plea  downwards. 

That  plea  alleges,  that,  before  the  exhibiting  of  the 
bill,  the  collector  had  lands  and  goods  within  the 
jurisdiction  of  the  Commissioners  which  might  have 
been  seized,  &c.  of  which  the  plaintiffs  had  notice. 
The  replication  thereto  is,  that  the  collector  had  no 
lands  of  which  the  plaintiffs  had  notice,  and  that  all 
the  goods  of  which  the  plaintiffs  had  notice  were  seized 
and  sold,  and  that,  after  such  seizure,  there  were  no 
goods,  &c.  of  which  the  plaintiffs  had  notice,  liable 
to  be  seized,  &c.     The  rejoinder  (dropping  all  men- 
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tion  of  notice)  states,  that,  after  failure  by  the  collec-        1839. 
tor,  he  had  lands  which  ought  to  have  been  seized     gwthnk 
and  sold,  and  that  all  the  goods,  &c.  of  the  collector,  »• 

at  his  failure,  which  could  and  might  have  been  dis-  ,  jpy/^a,^  j  \ 
covered  and  found,  were  not  seized  and  sold  ;  and  con- 
cludes to  the  country:  and  the   plaintiffs  add  the 
similiter.     And,  how  far  the  facts  contained  in  that 
rejoinder,  and  the  corresponding  finding  of  the  jury, 
amount  to  a  defence,  without  the  fact  of  the  plaintiffs 
below  having  notice  of  such  lands  and  goods,  is  the 
question :  and  that,  perhaps,  may  be  tried  as  conve- 
niently as  in  any  other  manner  by  examining  whether 
the  fifth  plea  would  have  been  a  good  defence  to  the 
action,  if  the  allegation  of  notice  had  been  omitted 
altogether.     The  statute  is  entirely  silent  upon  the 
subject.     The  proviso,  in  especial  aid  and  protection 
of  the  surety,  contains  no  allusion  to  notice  from  him 
being  requisite ;  nor  is  there,  in  my  opinion^  anything 
in  the  relation  of  the  surety  to  his  principal  requiring 
any  such  notice  from  him.     The  langus^e  of  the  5 2d 
section,   "  wheresoever  the  same  can  be  discovered 
and  found,"  to  which  reference  has  been  made  upon 
this  part  of  the  case,  seems  to  me  to  have  relation 
merely  to  the  powers  of  the  Commissioners  in  the 
pursuit  of  the  property  of  the  collector,  and  to  enlarge 
those  powers.     I  cannot  think  that  it  bears  upon  the 
question  of  notice  from  the  surety,  or  that  it  is  possible 
to  construe  the  meaning  of  the  expression  to  be,  that 
such  property  as  the  Commissioners  had  not  notice  of 
from  the  surety  must  be  deemed  property  "  that  could 
not  be  discovered  and  found."     And  moreover,  when, 
it  may  be  asked,  is  notice  to  be  given  by  the  surety  ? 
It  is  not  pretended  that  any  is  due  to  him ;  and,  ac- 
cordingly, the  first  information  he  will  receive  of  the 
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18SQ.       fkilure  of  his  principal,   and  his  own  liability,  will 
Q^y^jj^     probably  be  the  service  of  the  writ. 

V.  But,  further,  it  seems  to  be  material  to  ascertain 

(WiSiam  J)  ^^^'  *^  ^^^^  ^^  ^^^  generally  is  with  respect  to  th« 

necessity  of  averring  notice.  And,  upon  this  point, 
I  take  it  to  be  clear,  that,  where  a  fact  lies  equally 
within  the  knowledge  of  both  parties,  the  party  plead- 
ing need  not  aver  notice  to  the  other ;  and  still  less  is 
it  necessary,  where  the  means  of  knowledge  are  more 
especially  within  the  reach  of  that  other.  Upon  a 
point  I  presume  hardly  questionable,  I  should  be  sorry 
to  weary  your  Lordships  with  unnecessary  citation,  and 
will  therefore  refer  generally  to  the  case  of  Cutler  v. 
Southern  (J).  As  this  point,  however,  seems  to  me  to 
have  an  important  bearing  upon  the  whole  subject,  I 
will  refer  more  particularly  to  one  case  only  of  some 
notoriety,  in  which  this  question  arose.  I  allude  to 
the  case  of  Rea?  v.  Holhnd  (m),  which  was  an  infor- 
mation against  the  defendant,  with  others,  for  malver- 
sations in  office  whilst  one  of  the  council  at  Madras^ 
for  not  having  foreseen  and  provided  against  the  out- 
break of  Tippoo  Sultaun.  The  seventh  count  of  that 
information  charged,  especially,  that  the  defendant 
had  not  sent  notice  of  the  rupture  between  the  Sul- 
taun and  the  East  India  Company  to  the  Governor  at 
one  place,  and  to  a  General  at  another.  To  the  in- 
formation there  was  a  general  demurrer;  and  the 
objection  to  the  seventh  count  was,  that  there  was  no 
averment  of  notice  to  the  defendant  of  the  rupture 
which  he  was  charged  with  not  notifying  to  others. 
The  Court,  observing  that  the  case  was  one  of  great 


i 


I)  1  Saund.  117,  (2);  and  see  2  Saund.  62  a,  n.  (4). 
m)  5  T.  R.  607. 
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importance,  took  time  to  consider  of  their  judgment,  idS9. 
which  Lord  Kenyan  afterwards  delivered.  Upon  this  gwtnne 
point  he  is  reported  to  have  said,  "  The  objection  (that  «. 
is,  to  the  seventh  count)  that  notice  to  the  defendant  ,  j^m^^gg^  j  \ 
is  not  sufficiently  averred,  seemed  to  be  pretty  much 
abandoned  by  the  defendant's  counsel,  in  consequence 
of  what  fell  from  the  Bench  in  the  argument.  The 
rules  stated  by  Mr.  Wood  in  his  argument  seemed  to 
show  the  true  grounds  upon  which  notice  is  or  is  not 
required  to  be  averred."  And,  upon  reference,  it  will 
be  found  that  the  rule  which  received  the  matured 
approbation  and  adoption  of  the  Court  is  thus  laid 
down  : — "  Notice  here  merely  means  knowledge,  as 
your  Lordships  understand  it  in  this  case ;  and  where 
the  matter  is  as  much  in  the  knowledge  of  the  defend- 
ant, or  more  than  in  any  other  person,  the  law  pre- 
sumes that  he  had  knowledge.  *  None  is  bound  by 
the  law  to  give  notice  to  another  of  that  which  that 
other  person  may  otherwise  inform  himself  of  (n) ;' 
and  in  pi.  1 2,  ^  Notice  is  not  necessary  where  the  thing 
lies  as  much  in  the  cognizance  of  the  one  as  the 
other.'  "  Now  here,"  continued  the  late  very  learned 
Baron,  ^^  all  the  facts  of  which  the  defendant  should 
have  had  notice,  are  of  such  a  nature  that  it  was  his 
duty  as  a  member  of  the  council  at  Madras  to  know 
them." 

It  remains,  therefore,  to  consider  how  the  matter 
stands  as  between  the  surety  and  the  Commissioners 
in  this  particular ;  and,  in  so  doing,  I  shall  reject  all 
attempts  at  an  inference  arising  from  general  proba- 
bilities (such  as  the  care  and  foresight  of  the  surety 
in  entering  into  the  engagement,  or  the  contrary — 
what  inquiries  he  might  or  might  not  make  into  the 

(n)  16  Vin.  Abr.  Notice  (A.  2^  pi.  10. 
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18S9.       substance  of  his  principal),  as  utterly  precarious  and 


V — * 


insecure. 

GwTimE 

V.  It  seems  to  me  that  our  duty  is  to  examine  what 

iir^L-i,  J )  ^^^  ^i\^  whom  the  means  of  knowledge  are,  accord- 
ing to  the  provisions  of  the  Act  of  Parliament  itself. 
Now,  so  far  as  the  surety  is  concerned,  the  statute,  as 
might  be  expected,  is  silent  as  to  the  recommendation 
of  caution  or  means  of  information ;  he  is  left  to 
himself.  With  the  Commissioners,  however,  the  case 
is  otherwise :  by  the  9th  section,  they  are  to  appoint 
assessors,  who  are  to  act  upon  oath,  and  moreover  are 
to  be  charged  and  instructed  by  the  Commissioners 
in  the  requisites  for  discharging  their  duty.  Further, 
by  the  same  section,  the  assessors  are  to  return  two 
or  more  able  and  sufficient  persons  of  the  places  for 
which  the  assessors  act,  to  be  collectors.  It  seems  to 
be  clear,  therefore,  that,  in  the  due  performance  of 
their  duty,  the  assessors  are  bound  to  inquire  into  the 
sufficiency  of  the  persons  returned,  including,  of 
course,  their  substance  and  property ;  and  if  the 
matter  had  rested  here,  it  might  perhaps  have  been 
not  unreasonably  considered  as  a  statutory  mode 
pointed  out  to  the  Commissioners  of  ascertaining  by 
deputed  authority  the  means  of  the  persons  to  be 
appointed.  But  the  section  goes  further,  and  enacts 
that  the  persons  so  returned  by  the  assessors  are  to  be 
appointed  by  the  Commissioners  ;  and  as  persons  are 
presumed  to  do  their  duty  (and  particularly  when 
acting  upon  oath,  for  the  Commissionei'S  sdso  are 
sworn),  it  must  be  taken  as  against  them  (the  Com- 
missioners) that  they  became  acquainted  with  the 
property  of  the  persons  about  to  be  appointed,  and 
of  this  collector,  Bigg^  amongst  the  rest ;  and  this 
supposition  and  construction  is  the  more  probable  and 
reasonable,  because  the  collector  is  not  required  by 
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the  13th  section  to  find  security  at  all  events,  but        igsg. 
only  if  required  by  the  Commissioners.     This,  there-     g^ttmnb 
fore,  seems  to  imply  that  the  Commissioners  ought  to          «• 
inquire  m  each  case,  or  else  how  can  they  exercise  a  (i^mj^fj^  i  \ 
discretion  as  to  requiring  or  dis])ensing  with  security 
in  the  case  of  each  appointment?     And  why,  then, 
is  notice  to  be  required  from  the  surety  to  those  who 
by  the  very  supposition  of  having  done  their  duty 
have  acquired  knowledge  already  ? 

I  have  mentioned  at  the  outset  that  my  answer  to 
this  question  proceeds  upon  the  supposition  that  there 
is  an  issue  joined,  and  that  too,  in  the  terms  of  the 
rejoinder  to  the  replication  to  the  fifth  plea.  I  must, 
however,  take  leave  to  state  to  your  Lordships  that  I 
entertain  great  doubt  (to  say  no  more)  whether  there 
be  any  issue  joined  at  all ;  because  there  certainly  is 
not  an  affirmation  and  denial  of  the  same  fact  or  facts 
in  that  replication  and  rejoinder,  except,  indeed,  all 
that  is  alleged  in  the  replication  about  notice  can  be 
considered  as  wholly  without  meaning,  which  it  seems 
very  difficult  to  say. 

Upon  the  whole,  it  seems  to  me  that  this  case  is 
brought  abundantly  within  both  or  either  of  the  rules 
or  conditions  dispensing  with  the  necessity  of  averring 
notice.  When,  therefore,  I  find  that  the  rejoinder 
contains  the  same  allegations  which  would  have  been 
sufficient  to  make  the  fifth  plea  good  and  a  defence  to 
the  action,  and  that  on  the  twelfth  issue  (in  the  terms 
stated  in  the  question)  raised  upon  the  rejoinder,  the 
finding  is  for  the  defendant  below,  my  opinion  is  that 
the  issue  ought  to  be  found  for  him.  It  is  true  that 
the  jury  do  also  find  (in  the  manner  stated)  **  that 
the  Commissioners  had  not  notice."  But  it  is  to  be 
observed,  first,  that  this  fact  is  not  included  in  the 
issue,  and  next,  that  admitting  the  finding  of  such  a 
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1859.       feet  to  be  within  the  competence  of  the  jury,  it  is 

^^    '      not,  without  more  (for  the  reasons,  such  as  they  are, 

V.         already  given  ^t  a  length,  I  fear,  inconvenient  to  your 

(wm^^j)   Lordships),  available  for  the  plaintiflfe  beldw.     This 

circumstance,  therefore,  does  not  affect  the  conclosicm 
at  which  I  have  arrived,  and  which  is  as  above  stated. 
To  avoid  repetition,  I  have  endeavoured  to  bring 
together,  in  answer  to  the  third  and  last  questions, 
almost  all  that  occurs  to  me  upon  the  whole  subject 
And  from  those  answers,  it  is  obvious  that  my  opini<m 
is  against  a  part  of  the  suppositions  contained  in  this 
(the  fifth)  question.  Adopting,  however,  as  I  am 
bound  to  do,  those  suppositions,  my  answer  is  still  in 
the  negative :  because,  first,  I  do  not  think  there  is 
any  such  admission  as  that  alluded  to ;  and  next,  if 
there  be,  that  the  consequence  would  follow  that 
judgment  non  obstante  veredicto  can  be  entered  for 
the  plaintiffs  below.  It  surely  cannot  be  carried  to 
the  extent  of  admitting  no  notice  or  knowledge,  after 
due  means  used  to  obtain  it.  Differing  as  I  have  the 
misfortune  to  do,  from  my  brother  JLittledale  upon  the 
point  of  notice,  I  agree  entirely  with  his  observations 
upon  this  part  of  the  case  in  the  Court  below.  He  is 
thus  reported  (o) :  "  The  plaintiffs  may  contend  that 
they  are  entitled  to  judgment  non  obstante  veredicto, 
but  there  seems  a  great  difficulty  in  saying  that ;  for 
the  rejoinder  is  not  one  which  shows  that  the  defen- 
dant has  no  defence  on  the  whole  case,  which  is  the 
ground  of  entering  a  judgment  for  the  plaintiff  in  such 
case.  The  finding  of  the  jury  that  Bigg  had  lands, 
is  not  like  an  allegation  which  furnishes  no  defence ; 
but  it  is  part  of  an  allegation  which,  coupled  with 
something  else,  would  constitute  a  defence;  and  that 

(o)  2  Bing.  N.  C,  49 ;  2  Scott,  62. 
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something  else  is  imperfect  and  does  form  part  of  the       1 839. 
issue  which  the  jury  ought  to  try,  and  if  found  one     gwtmmb 
way  would  show  there  was  a  defence,  but  in  the  other    ^    «• 

•'  „  BURNELL. 

way  not.  (^wiUiamM^J.) 

If,  as  is  certainly  done  continually,  a  venire  de  novo 
may  be  awarded  by  a  Court  of  Error,  it  seems  diflSi- 
cult  to  assign  any  very  good  reason  why  it  may  not 
award  a  repleader.  My  learned  brothers,  however, 
have  almost  all  expressed  an  opinion  that  it  cannot  be 
done.  Lord  -Hafe,  in  Bennet  v.  Holhech  (p),  is  re- 
ported to  have  said,  after  referring  to  many  cases  in 
which  a  repleader  had  been  awarded,  ^^  that  it  is  ob- 
solete, and  not  in  use  at  this  day."  The  books  of 
practice  assume  that  it  cannot  be  done  ;  and  I  cannot 
find  any  instance  of  the  revival  of  the  usage  since  the 
time  of  Lord  Hale.  I  am  not  prepared  to  say,  there-* 
fore,  that  a  repleader  can  be  awarded. 

The  latter  part  of  the  seventh  question  has  been,  in 
substance,  answered  by  what  I  have  already  said  upon 
the  fifth,  viz.  that  the  other  pleas,  or  the  issues  found 
thereon,  do  not  in  my  opinion  contain  a  sufficient  con- 
fession or  afford  sufficient  proof  whereon  to  found  a 
judgment  for  the  plaintiff  upon  the  whole  record. 
The  earlier  part  involves  in  it  the  result  of  the  whole' 
inquiry,  which  is,  in  my  opinion,  that  the  judgment  of 
the  Court  below  ought  to  be  reversed :  but,  inasmuch 
as  there  does  not  appear  to  be  any  appropriate  issue 
whereon  to  sustain  the  finding  of  the  jury  in  favour 
of  the  defendant,  which  otherwise  would  have  entitled 
him  to  it,  I  do  not  think  that  judgment  can  be  pro- 
nounced for  him. 

Mr.  Baron  Gurney: — It  appears  by  the  special  (Gtimey,  6.) 
verdict,  to  which  the  first  question  refers,  that  A.  B. 

(p)  2  Saund.  319  a  ^  2  Lev.  12. 
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1839.       was  duly  appointed  collector  of  the  assessed  taxes  for 

GwTssE     *^^  y^^  ^®^®  »  ^^^  ^^^*  ^^^  Plaintiff  in  Error  duly 

«.  entered  into  a  bond  ¥dth  a  condition  for  payment  by 

URBELL      j^^  ^  ^^  ^y^^  Receiver-general  of  the  taxes  of  all  the 

sums  collected  and  received  by  him  and  which  came 
to  his  hands  as  collector  for  the  year  1828 ;  but  that 
he  did  not  pay  all  those  sums  to  the  account  or 
service  of  that  year,  but  a  part  only,  and  the  residue 
he  paid  to  the  account  or  service  of  former  years  fin* 
which  he  had  been  collector, — for  which  former  years 
the  party  in  this  cause  was  not  surety.  The  plain 
and  necessary  result  from  this  statement  is,  that  A.B. 
violated  his  duty,  and  that  the  bond  is  forfeited.  The 
appointment  is  for  the  year  1828.  The  duty  under 
that  appointment  is  confined  to  that  year.  The  bond 
is  for  the  due  performance  of  his  duty  for  that  year. 
It  was  his  duty  to  apply  the  collection  of  that  year  to 
the  account  or  service  of  that  year.  The  application 
of  any  part  of  the  money  collected  under  the  assess- 
ments of  that  year,  to  cover  any  deficiency  in  any 
former  year,  is  just  as  much  a  breach  of  his  duty,  and 
a  forfeiture  of  this  bond,  as  if  he  had  paid  the  money 
to  any  other  creditor,  or  lost  it  at  the  gaming  table. 
The  suretyship  was  for  the  conduct  of  the  collector  in 
the  year  1828,  and  no  other.  Neither  the  collector 
nor  the  surety  was  contemplated  in  any  other  cha- 
racter than  as  collector  and  surety  for  that  year.  The 
collector  for  the  former  year  might  have  been  dif- 
ferent ;  the  sureties  for  the  former  year  were  different ; 
but  these  circumstances  cannot  make  any  difference 
in  the  consideration  of  this  question.  . 

The  second  and  third  questions  are,  whether  this 
action  can  be  maintained  against  the  surety  until  the 
Commissioners  shall  have  sold  the  lands,  goods  and 
chattels  of  the  collector,  within  their  jurisdiction  ;  and 
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your  Lordships  have  propounded  questions  to  the 
Judges  founded  upon  the  different  suppositions  of 
the  Commissioners  having  and  not  having  notice 
of  that  fact. 

I  am  of  opinion,  that,  if  the  collector  had  lands, 
goods  and  chattels  within  the  jurisdiction  of  the 
Commissioners,  they  could  not  put  the  bond  in  suit : 
and  I  do  not  think  that  their  right  of  action  is  affected 
by  their  knowledge  or  their  ignorance.  The  statute 
43  Geo.  3,  c.  99,  s.  13,  directs-  the  security  to  be 
given  by  the  collector,  with  the  two  sureties,  by  a 
joint  and  several  bond ;  and  directs  that  every  such 
bond  given  by  way  of  such  security,  shall  be  prose- 
cuted by  the  Commissioners  on  any  failure  or  default 
of  the  collector :  "  Provided  always,  that  no  such 
bond  shall  be  put  in  suit  against  any  surety  for  any 
deficiency  other  than  what  shall  remain  unsatisfied 
after  sale  of  the  lands,  tenements,  goods  and  chattels 
of  such  collector,  in  pursuance  and  by  virtue  of  the 
directions  and  powers  given  to  the  respective  Com- 
missioners by  this  Act."  If,  therefore,  the  collector 
has  lands,  tenements,  goods  or  chattels,  I  think  that 
the  sale  of  them  by  the  Commissioners  is  a  condition 
precedent.  This  proviso  holds  out  to  the  persons 
who  become  sureties  for  collectors,  that  they  shall  not 
be  resorted  to  until  all  the  means  of  payment  from  the 
property  of  the  collector  shall  have  been  exhausted. 
And  if  that  be  not  fulfilled  to  the  very  letter,  I  think 
that  the  surety  does  not  receive  the  security  or  advan- 
tage which  is  held  out  to  him  by  this  proviso. 

I  admit  that  this  question  of  knowledge  is  not  free 
from  difficulty.  It  may  be  said  that  a  fact  of  which 
the  Commissioners  are  ignorant,  is  the  same  as  a  fact 
that  does  not  exist.  The  special  verdict  upon  which 
these  questions  are  founded,  however,  shows  that  the 
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1839.       ignorance  of  the  Commissioners  in  this  instance  arose 
GwYVME     fr^^  ^  want,  of  due  diligence,  as  the  jury  found  that 
V.  the  collector  had  lands  and  goods,  and  that  the  Com- 

(Cumey,B.)  Hiissioners  had  reasonable  grounds  for  believing  that 
he  had.  Another  observation  serves  to  show  that 
knowledge  or  ignorance  does  not  enter  into  this  ques- 
tion. If  knowledge  be  necessary,  it  must  be,  I  appre- 
hend, the  knowledge  of  the  two  or  three  Commis- 
sioners who  are  the  obligees  in  the  bond.  The 
Commissioners  consist  of  a  large  number  of  persons : 
it  may  happen  that  these  two  or  three  persons  may  be 
utterly  ignorant ;  whereas  a  hundred  and  fifty  others 
may  have  entire  and  perfect  knowledge.  The  Act  of 
Parliament  does  not  require  that  the  knowledge  shall 
be  brought  home  to  the  obligees  of  the  bond,  nor 
even  to  the  Commissioners,  or  any  of  them ;  and  I  do 
not  think  that  that  can  be  superadded.  It  is  the 
safer  and  the  sounder  construction  of  the  Act,  to  con- 
sider this  as  an  absolute  condition  precedent. 

In  discussing  this  point,  it  has  been  remarked  that 
the  5 2d  section,  to  which  the  proviso  refers,  does 
not  make  the  proceeding  by  the  Commissioners 
against  the  collector  compulsory;  that  it  merely 
empowers  the  Commissioners  to  proceed.  I  have 
given  the  fullest  consideration  to  this  argument ;  but 
it  does  not  appear  to  me  to  be  satisfactory.  The  52d 
section  empowers  the  Commissioners  to  seize,  and 
requires  them  to  sell  the  collector's  property.  The 
1 8th  section,  1  think,  peremptorily  requires  that  the 
Commissioners  shall  exercise  that  power  before  they 
resort  to  the  surety.  It  may  be  said  that  this  con- 
struction of  the  statute  may  materially  embarrass  the 
Commissioners  in  prosecuting  the  sureties  of  the  col- 
lectors who  are  defaulters.  Undoubtedly  it  may ;  but 
I  do  not  think  that  violence  is  to  be  done  to  the 
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express  words  of  an  Act  of  Parliament,  for  the  purpose       '  839. 
of  relieving  the  Commissioners  from  embarrassment.     Gwynne 
Another  Act  of  Parliament  may  be  passed  which  may    bubii'bll 
be  free  from  ambiguity.    These  cases  of  embarrass-  (Gt«n«?y,  B.) 
ment,  I  fear,  always  arise  from  neglect  of  duty.     If 
Commissioners  did  their  duty,  collectors  would  not 
have  the  opportunity  of  committing  such  enormous 
embezzlements,  and  their  sureties  would  escape  the 
ruin  with  which  they  are  sometimes  overwhelmed. 
In  the  case  of  Peppin  v.  Cooper  (y)  it  was  not  neces- 
sary to  decide  this  precise  point,  as  the  question  there 
made  was,  whether  or  not  the  goods  of  another  col- 
lector must  be  first  sold.     But  that  argument  neces- 
sarily brought  this  proviso  under  the  consideration 
of  the  Court ;  and  Lord  Tenterden^  speaking  of  the 
collector,  speaks  of  him  as  one  ^^  whose  lands  and 
goods  must  be  sold  before  proceedings  are  had  upon 
the  bond  against  the  surety/' 

The  answer  to  the  second  and  third  questions  in- 
cludes the  answer  to  this  question ;  that  the  issue 
ought  to  be  found  for  the  defendant. 

The  view  which  I  have  taken  of  the  case  renders  it 
almost  unnecessary  for  me  to  answer  the  remaining 
questions. 

The  answer  to  the  fifth  question  is  included  in  the 
answer  to  the  fourth ;  and  is,  that  judgment  cannot  be 
entered  for  the  plaintifis  non  obstante  veredicto^  on 
the  implied  confession  in  the  rejoinder  to  the  repli- 
cation to  the  fifth  plea,  that  the  plaintiffs  had  no 
notice  of  the  existence  of  the  lands  and  goods  in 
question. 

I  am  of  opinion  that  a  repleader  cannot  be  awarded 
by  a  Court  of  Error.     That  is  laid  down  by  Lord 

(q)  2  B.  &  Aid.  431. 
T  T  2 
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1839.       Hale,  in   Saunders  (a).     One  hundred   and  seventy 

^T"^'    '      years  have  elapsed  since,  and  no  instance  of  the  award 

V.  of  a  repleader  under  circumstances  like  the  present, 

BuRNELL.     jjg^g  occurred  from  that  time  to  this. 

(  ^trney,   .)       j  think  that  the  judgment  for  the  plaintiffs  ought 

to  be  reversed. 

(Paiuton,  J.)       Mr,  Justice  Patteson : — In  answer  to  the  first  ques- 
tion proposed  by  your  Lordships,  I  am  of  opinion  that 
the  conduct  of  A.  B.,  as  therein  described,  was  a 
breach  of  the  condition  of  the  bond  therein  mentioned. 
The  words  of  the  condition  of  that  bond  are,  that  he 
shall  "  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  Receiver-general  of  the  said  taxes,  rates  and  duties, 
for  the  county  of  Middlesex^  all  such  sum  and  sums 
of  money  as  shall  come  to  his  hands  as  such  collector, 
upon  the  days  and  at  the  times  by  the  said  Acts  ap- 
pointed for  the  payment  thereof,  and  according  to  the 
true  intent  and  meaning  of  the  said  Acts."     The 
intent  and  meaning  of  the  said  Acts,  amongst  other 
things,  was,  that  the  monies  collected  in  each  year 
should  be  carried  to  the  account  of  such  year.     Now, 
though  A.  B.  paid  to  the  Receiver-general  all  the 
monies  collected   by  him   in  the  year  in    question, 
yet  he  did  not  pay  the  whole  to  the  account  of  that 
year:  he  did  not,  therefore,  pay  the  monies  according 
to  the  true  intent  and  meaning  of  the  Acts.      He  paid 
them  in  discharge  of  a  debt  which  he  owed  in  respect 
of  the  collection  of  former  years,  in  violation  of  the 
intent  and  meaning  of  the  Acts ;  whether  with   the 
consent  of  the  Receiver-general  or  not,  seems  to  be 
immaterial;  and  his  conduct  in  so  doing  seems  to  me 
to  be  as  much  a  breach  of  the  condition  of  the  bond 
as  if  he  had  applied  the  monies  to  the  payment  of  any 
other  debt  which  he  owed. 

(r)  2  Saund.  319  a. 


BURNELL. 

(PatUsm,  J.) 
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To  the  second  question  proposed  by  your  Lordships,.  1 839. 
I  answer  that,  in  ray  opinion,  it  is  a  defence  to  an  ^~^ 
action  brought  by  the  Commissioners  on  the  bond,  _  v. 
that  they  did  not,  before  suit,  seize  and  sell  the  lands 
and  goods  of  -4.  jB.  of  which  they  had  knowledge^ 
This  is  an  action  against  a  surety  who  has  entered 
into  a  bond  under  the  provisions  of  an  Act  of  Parlia- 
ment :  43  Geo.  3,  c.  99.  Before  entering  into  that 
bond,  he  would  naturally  look  at  the  Act,  with  a  view 
to  discover  the  nature  of  hi&  engagement^  the  liabi- 
lities he  was  to  incur,,  and  the  means  of  protection 
afforded  him :  he  would  construe  the  Act  in  the  plain 
and  obvious  sense  which  its  language  imports:  and 
surely  he  would  have  great  reason  to  complain  if  a 
Court  of  Law,  upon  any  question  of  his  liability  aris- 
ing, should  put  a  forced  and  technical  construction  on 
that  language,  to  his  prejudice.  He  6nds  that  the 
Act,  in  the  13th  section^  directs  the  Commissioners, 
in  case  of  default  in  the  collector,  to  prosecute,  i.  e. 
put  in  suit,  the  bond ;  provided  always,  "  that  no  such 
bond  shall  be  put  in  suit  against  any  surety  or  sure- 
ties for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  sale  of  the  lands,  tenements,  goods 
and  chattels  of  such  collector,  in  pursuance  and  by 
virtue  of  the  directions  and  powers  given  to  the  re- 
spective Commissioners  by  this  Act."  Those  direc- 
tions and  powers  are  contained  in  the  62d  section  of 
the  Act,  which  authorises  and  empowers  (not  requires) 
the  Commissioners,  in  case  of  default,  to  make  sale  in 
a  summary  manner  of  the  collector's  lands  and  goods^ 
wheresoever  the  same  can  be  discovered  and  found. 
The  Commissioners  are  not  obliged  to  seize  and  sell 
the  collector's  property :  they  may  put  the  bond  in 
suit  against  him  without  doing  so ;  for  he  is  not 
within  the  proviso  in  the  13th  section  ;,  yet  they  may 
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Burn  ELL. 
(Patt€$m,  J.) 


first  seize  and  sell  the  collector's  property,  if  they 
please,  and  may  afterwards  put  the  bond  in  suit 
against  him ;  and  if  they  do  so,  it  is  plain  that,  as 
the  bond  comes  within  the  8  &  9  Will.  3,  c.  11,  s.  8, 
they  cannot  recover  more  than  what  remains  due 
after  deducting  the  produce  of  the  sale.  Now,  the 
proviso  in  the  1 3th  section  was  obviously  intended  to 
put  the  surety  in  a  better  situation  than  the  collector: 
but  if  that  proviso  be  not  held  to  constitute  a  con- 
dition precedent,  their  situation  will  be  precisely  the 
same.  And,  indeed,  it  seems  to  me  to  be  impossible 
to  give  any  effect  at  all  to  that  proviso,  except  by  con- 
struing it  as  any  unlearned  man  would  do,  viz.  as  a 
condition  precedent.  It  has  been  suggested  that  the 
Commissioners  might  exercise  their  powers  under  the 
62d  section,  for  the  benefit  of  the  surety,  after  enforc- 
ing the  bond  against  him,  and  so  give  effect  to  the 
proviso.  But,  on  examining  again  the  words  of  the 
62d  section,  it  is  clear  to  my  mind  that  the  Com- 
missioners could  not  be  justified  under  it  in  making 
sale  of  the  collector's  property  to  satisfy  a  debt  which 
had  been  already  discharged  by  the  surety,  and,  as 
far  as  the  Commissioners  are  concerned,  altogether 
satisfied.  That  section  empowers  the  Commissioners 
to  seize  the  collector's  property,  if  he  shall  neglect  to 
pay  any  sums  received  by  him  :  but  they  are  not  at 
once  to  sell ;  they  are  to  give  10  days'  public  notice 
of  a  meeting;  and,  in  case  the  monies  be  not  paid 
and  satisfied,  they  are  required  to  sell,  to  satisfy,  and 
pay  into  the  hands  of  the  Receiver-general,  the  sums 
due,  with  costs  and  charges,  and  render  the  overplus 
to  the  owner  of  the  property.  It  seems  to  me,  that  if 
the  surety  has  paid  the  monies  due  before  any  seizure 
of  the  collector's  property,  it  cannot  be  said  that  the 
collector  has  neglected  to  pay,  so  as  to  authorise  the 
Commissioners  to  seize,  within  the  meaning  of  that 
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section ;  nor,  again »  if  they  could  seize  and  hold  a  1839. 
meeting  with  10  days'  public  notice,  could  it  be  said  gwyhm* 
that  the  monies  due  were  not  paid  and  satisfied,  so  as  v- 
to  require  or  empower  them  to  sell ;  nor,  if  they  did  /p^^^f^^^^  j  j 
sell,  could  they  pay  the  monies  into  the  hands  of 
the  Receiver-general,  he  having  already  obtained  the 
amount  from  the  surety.  The  powers  given  by  that 
section  are,  as  I  apprehend,  primarily  intended  for 
the  benefit  of  the  Commissioners  in  the  exercise  of 
their  public  duty :  and  if  they  have  no  longer  any 
public  duty  to  perform,  which  they  have  not  as  soon 
as  the  monies  due  are  paid,  they  have  no  right  to 
exercise  those  powers.  The  benefit  to  the  surety  from 
the  exercise  of  those  powers  seems  to  be  a  secondary 
object,  and  arises  only  from  the  proviso  contained  in 
the  13th  section.  Without  that  proviso,  the  surety 
could  have  no  right  at  any  time  to  call  for  the  exer- 
cise of  those  powers  for  his  benefit ;  and,  as  the  terms 
of  that  proviso  plainly  relate  only  to  a  sale  antecedent 
to  his  being  sued,  I  am  at  a  loss  to  see  by  what  con- 
struction of  the  Act  he  could  call  for  the  exercise  of 
those  powers  after  he  had  paid  the  money. 

The  third  question  proposed  by  your  Lordships  is 
one  upon  which  I  have  entertained  much  doubt ;  but 
I  have  come  to  the  conclusion  that  it  is  a  defence  to 
the  action,  that  the  Commissioners  did  not  seize  and 
sell  lands  or  goods  of  the  collector,  if  any  such  existed, 
although  they  had  no  knowledge  of  their  existence. 
No  words  can  be  found  in  the  Act  of  Parliament 
which  require  any  such  knowledge  ;  and  there  are 
provisions  as  to  the  appointment  of  collectors,  by 
which  the  Commissioners  have  the  means  of  knowing 
whether  they  are  able  and  sufficient  persons.  Those 
provisions,  indeed,  apply  only  to  the  time  when  the 

collectors  are  appointed,  and  do  not  give  the  commis- 
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1839.       sioners  any  greater  fecilities  for  discovering  the  pro- 

GwYNHE     P^^y  of  the  collectors  than  any  other  person  may 

V.  have.     It  may  be  said  that,  if  the  mere  existence  of 

fiURKELL.  - 

(Paiteumyj)  ^°y  ®"^"  Property,  though  unknown,  and  perhaps 
concealed,  and  therefore  not  seized  and  sold,  were  to 
defeat  the  remedy  against  the  surety,  it  is  obvious 
that  much  opportunity  for  collusion  and  fraud  would 
be  afforded,  and  all  attempts  to  enforce  the  payment 
of  monies  by  the  surety  might  be  from  time  to  time 
defeated,  without  any  real  neglect  on  the  part  of  the 
Commissioners ;  and  that  it  is  very  reasonable  to  re- 
quire that  the  party  for  whose  benefit  a  seizure  and 
sale  are  to  take  place,  should  give  such  information  to 
the  Commissioners  as  will  enable  them  to  make  such 
seizure,  or  at  all  events  should  not  set  up  the  want  of 
such  seizure  as  a  defence,  unless  he  can  establish  that 
the  Commissioners  have  been  guilty  of  a  culpable 
neglect  in  not  making  it.  Every  Act  of  Parliament, 
as  well  as  any  other  document,  must  have  a  reasonable 
construction ;  and  I  apprehend  that  such  construction 
ought  to  prevail  as  will  effectuate  the  obvious  inten- 
tion of  the  Legislature,  provided  no  violence  be  done 
to  the  language  which  it  has  adopted.  It  may  also  be 
said  that  the  very  object  and  intention  of  the  Legisla- 
ture in  requiring  that  the  collector  should  find  sureties, 
will  be  frustrated  if  it  be  held  that  the  existence  of 
any  unknown  or  concealed  property  of  the  collector 
will  defeat  the  remedy  against  the  surety ;  at  the  same 
time  that  the  benefit  intended  for  the  surety  may  be 
amply  preserved  by  requiring  the  seizure  and  sale  of 
the  known  property  of  the  collector  as  a  condition 
precedent  to  his  being  sued  for  the  monies  due. 
These  reasons  led  me  upon  a  former  occasion  (s)  to 
entertain  the  opinion  that  knowledge  of  the  existence 

{s)  2  Bing.  N.  C.  21 ;  2  Scott,  36. 
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of  such  lands  and  goods  was  necessarily  implied  in       1 839. 
the  proviso  which  limits  the  power  of  suing  the  surety.     1   ' 
I  am,  however,  free  to  confess  that,  after  further  con-  ». 

sideration  of  the  Act  of  Parliament,  I  am  not  so  sure  ,^\^^^^\^ 
of  the  intention  of  the  Legislature  as  to  feel  that  I 
was  warranted  in  entertaining  that  opinion  :  and,  as 
it  may  be  possible  that,  by  putting  such  a  construction 
upon  the  Act,  I  am  altering  or  adding  to  it,  instead 
of  simply  interpreting  it,  I  feel  myself  bound  to  abide 
by  the  literal  meaning  of  the  words,  and  to  hold  that 
the  existence  of  any  unsold  lands  or  goods  which  the 
Commissioners  might  have  seized  and  sold,  is  a  bar  to 
the  action,  whether  they  knew  of  them  or  not. 

In  answer  to  the  fourth  question  proposed  by  your 
Lordships,  I  am  of  opinion  that  the  issue  raised  by 
the  rejoinder  (if  any  issue  at  all  be  raised)  ought, 
upon  the  finding  of  the  jury,  to  be  found  for  the  de- 
fendant. In  considering  the  efiect  of  similar  plead- 
ings upon  a  former  occasion,  I  came  to  the  conclu- 
sion that  the  issue,  though  informal,  involved  the 
question  of  notice.  I  am  free  to  confess  that,  upon 
further  consideration,  I  think  that  I  then  came  to  a 
wrong  conclusion.  The  replication  here  asserts  that 
A.  B.  had  no  lands  of  which  the  plaintiffs  had  notice, 
that  all  the  goods  of  A.  B.  of  which  the  plaintiffs  had 
notice  were  seized  and  sold,  and  that  A.  B.  had  no 
other  goods  of  which  the  plaintiffs  had  notice.  The 
rejoinder  asserts  that  A.  B.  had  lands  which  might 
have  been  sold,  and  that  all  the  goods  of  A.B.  which 
might  have  been  discovered  and  sold  were  not  seized 
and  sold,  and  concludes  to  the  country;  and  the 
plaintiffs  add  the  similiter.  Here  is  an  assertion  on 
the  one  side,  and  denial  on  the  other :  put  the  repli- 
cation and  rejoindejr  together,  and  the  separate  asser- 
tions of  the  plaintiff^  and  defendant  will  be  found 


i 


636  CASES  IN  THE  HOUSE  OF  1X>RDS« 

1839.       jointly  to  amount  to  this — that  A.  B.  had  lands  and 

!j   '  goods  which  might  have  been  sold,  but  of  which  the 

V.  plaintiffs  had  no  notice.      The   plainti£&   have  not 

,p  J'^'^^j'    denied  the  existence  of  lands  and  other  goods  besides 

those  sold  simpliciter,  but  only  the  existence  of  lands 
and  other  goods  of  which  they  had  notice.  The  de* 
fendant  has  not  asserted  the  existence  of  lands  and 
other  goods  simpliciter,  but  only  the  existence  of 
lands  and  other  goods  which  might  have  been  sold. 
The  replication  relates  to  lands  and  goods  of  A.  B. 
in  a  particular  condition  or  predicament :  the  rejoin- 
der relates  to  lands  and  goods  of  ^.  JB.  in  another  and 
different  condition  or  predicament.  The  more  I  con* 
sider  the  matter,  the  more  satisfied  I  feel  that  no 
issue  at  all  is  raised  by  the  rejoinder:  neither  an 
informal  issue,  which  would  be  cured  by  verdict  j  nor 
an  immaterial  one,  which  cannot  now  be  cured  at  alL 
But  if  any  issue  be  raised,  I  think  that  it  must  be  an 
issue  in  the  words  used  by  the  defendant  in  his  i^join- 
der,  which  concludes  to  the  country,  and  which  do  not 
involve  the  question  of  notice  :  and  if  it  be  an  issue  in 
those  words,  it  ought  to  be  found  for  the  defendant. 

The  fifth  question  proposed  by  your  Lordships  is 
one  which,  according  to  my  view  of  it,  is  of  very 
general  importance  as  a  question  of  pleading.  It 
involves  the  consideration  whether  any  pleading  which 
concludes  to  the  country  (except,  perhaps,  the  ano- 
malous statutable  plea  of  bankruptcy)  contains  any 
confession  of  the  matters  stated  in  the  previous  plead- 
ing, and  not  denied.  Here  I  take  the  issue  (if  any 
there  be),  as  I  have  already  stated,  to  be  in  the 
words  of  the  rejoinder,  and  to  be  an  immaterial  issue, 
for  want  of  involving  the  question  of  notice — -assum- 
ing always,  as  this  question  does,  that  notice  is  ma- 
terial.    Still,  as  the  rejoinder  concludes  to  the  coun- 
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tiy,  and  tenders  an  issue,  it  must  be  taken  to  traverse  issd. 
the  whole  or  some  part  of  the  replication.  Clearly  gwyhub 
it  does  not  traverse  the  whole ;  it  omits  that  part  of  «>• 
the  replication  which  relates  to  notice,  and  traverses  /pi,^^^,^^  j  \ 
the  seizure  and  sale  of  all  the  lands  and  goods  which 
might  have  been  seized  and  sold.  Now,  the  distinc* 
tion  between  pleadings  by  way  of  traverse,  and  plead- 
ings by  way  of  confession  and  avoidance,  is  familiar 
to  all  lawyers ;  and  it  is  the  latter  only  upon  which 
questions  of  this  sort  have  hitherto  arisen.  One  of 
the  last  cases  on  this  subject  is  that  of  Gale  v.  Ca- 
pem  (^),  in  which  the  defendant  pleaded  by  way  of 
set-off  a  promissory  note  alleged  to  have  been  made 
by  the  plaintiff  to  a  third  person,  and  by  him  in- 
dorsed to  the  defendant:  the  plaintiff  replied  that 
the  said  supposed  debt  on  the  said  promissory  note 
did  not  arise  within  six  years.  It  was  contended 
that  this  replication  was  no  confession  of  the  making 
and  indorsing  of  the  note ;  that  it  was  not  only  a 
denial  of  its  having  been  made  and  indorsed  within 
six  years,  but  a  denial  that  it  was  ever  made  and 
indorsed.  The  Court,  however,  held  otherwise,  and 
considered  the  replication  as  a  pleading  by  way  of 
confession  and  avoidance,  and  not  by  way  of  traverse. 
The  replication  there  concluded,  as  it  of  necessity 
must,  to  the  Court,  because  it  introduced  new  matter. 
The  case  of  Lambert  v.  Taylor  (u\  does  not  go  to  the 
same  length  ;  indeed,  in  the  judgment  there  deli«- 
vered  by  Lord  TenterdeUj  it  is  admitted  for  the  pur- 
poses of  the  cause  that  the  plea  of  the  statute  of  limi- 
tations as  generally  pleaded  does  not  admit  a  cause  of 
action.  Unquestionably,  for  the  purposes  of  trial,  a 
traverse  of  one  out  of  several  allegations  in  the  pre- 

(0  1  Ad.  &  E  102;  3  N.  &  M.  {u)  4  B.  &  C.  138 ;  6  D.  & 

863.  R.  188. 
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1 839.       ceding  pleadings  admits  the  facts  stated  in  the  other 
allegations,  and  renders  it  unnecessary  to  adduce  any 
evidence  in  support  of  them :  and  so  £Eur  it  is  an  im- 
plied confession  of  them :  yet  it  seems  to  be  only  a 
^     ^^  '^  confession  sub  modo^  and  not  an  absolute  confession, 
as  all  pleadings  are  which  go  on  to  attempt  an  avoid- 
ance.    I  have  always  understood  that  judgment  non 
obstante  veredicto  is  only  to  be  allowed  in  a  very  clear 
case,  where  the  defence  set  up  is  good  in  form  and 
true  in  fact,  but  insufficient  in  law,  and  so  the  plead- 
ings show  that  the  defendant  has  no  defence  upon 
the  merits  in  any  way  of  putting  his  case.     Now, 
that  is  by  no  means  the  result  where  the  plaintiff  has 
averred  some  fact  among  others  showing  together  a 
sufficient  cause  of  action,  but  which  fact,  being  sepa- 
rately traversed,  turns  out  to  be  immaterial.     In  such 
a  case  how  can  it  be  said  that,  if  the  traverse  had 
been  properly  taken,  the  jury  might  not  still  have 
found  for  the  defendant  ?  for  I  am  not  now  consider- 
ing the  effect  of  any  special  finding  of  the  jury,  but 
simply  of  their  finding  in  the  words  of    the  issue. 
Besides  which^  there  is  in  this  case  a  good  plea,  con- 
taining an  averment  of  notice,  and  that  plea  is  not 
disproved  in  any  material  part  of  it;  for  the  issue 
which  arises  out  of  it  is  by  the  hypothesis  immate- 
rial.     Unless,   therefore  tlie  averment  of  notice  be 
treated  as  struck  out  of  that  plea,  and  so  the  plea  be 
rendered  bad,  the  plaintiffs  cannot  have   judgment 
non  obstante  veredicto.     Now,  the  dropping  of  that 
averment  in  the  rejoinder  can  at  the  most  amount 
only  to  a  departure  in  pleading,   which  makes  the 
rejoinder  bad  ;  it  cannot  have  the  effect  of  striking 
out  that  averment  from  the  plea  itself.     In  a  very 
recent  case  in  the  Court  of  Exchequer,  the  distinc- 
tion between  a  judgment  non  obstante  veredicto  and  a 
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repleader  was  much  considered.     I  allude  to  the  case       i839. 
of  Plummer  v.  Lee  (x).     That  was  an  action  of  debt     q^^^^^J 
on  an  award,  by  an  administratrix :  the  declaration  ^^ 

stated,  that,  on  the  12th  July  1833,  a  settlement  of  rp^^^^  j\ 
part  of  the  accounts  took  place  between  the  deceased 
and  the  defendant ;  it  then  stated  a  submission  to 
arbitration  by  the  plaintiff  as  administratrix  and  the 
defendant,  and  an  award  :  the  first  plea  traversed  the 
making  of  an  award ;  the  second  traversed  that  the 
settlement  took  place  on  the  day  mentioned  in  the 
declaration ;  the  third  traversed  the  making  of  such 
settlement  at  any  time.  On  the  trial,  the  plaintiff 
had  a  verdict  on  the  first  and  third  issues,  the  de- 
fendant on  the  second.  Aflber  argument,  and  time 
taken  to  consider,  the  Court  held  that  the  second  plea 
did  not  contain  any  confession,  and  that  judgment 
non  obstante  veredicto  could  not  be  given,  but  awarded 
a  repleader.  This  case  appears  to  me  to  be«a  direct 
authority  to  show  that  the  traverse  of  an  immaterial 
allegation  is  not  to  be  taken  as  an  absolute  confes- 
sion of  the  other  allegations,  in  any  pleading. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
verdict  cannot  be  entered  for  the  plaintiffs  on  an 
implied  confession  in  the  rejoinder. 

In  answer  to  the  sixth  question,  I  am  of  opinion 
that  a  repleader  ought  to  have  been  awarded,  in  the 
case  stated,  by  the  Court  below.  I  think,  however, 
that  a  Court  of  Error  cannot  so  award.  Lord  Chief 
Justice  Hale  expressly  states  that  in  his  time  the  prac- 
tice of  awarding  a  repleader  in  the  Court  of  King's 
Bench,  upon  error  from  the  Common  Pleas,  was  obso- 
lete and  not  in  use;  Bennet  v.  Holbech(^y) ;  and  so 
it  has  been  laid  down  in  our  books  of  practice  ever 

(x)  2  M.  &  Welsby,  495;  5         (5^)  2  Saund.  319  a. 
Dowl.  Prac.  Cas.  755. 


640 


CASES  IN  THE  HOUSE  OF  LORDS. 


18SQ. 


GWYNME 
V. 

Burn  ELL. 


since.      Upon  a  writ  of  error,   the  parties    are  not 
before  the  Court  upon  a  day  given ;  and  though  a 
practice  may  have  prevailed  in  ancient  times  for  the 
{Patteion,h)  Court  of  King's  Bench  to  award  a  repleader,  into 

which  Court  the  record  itself  was  always  Temoved 
from  other  Courts  on  a  writ  of  error,  and  became  a 
record  of  the  King's  Bench ;  yet  it  does  not  appear 
that  any  such  practice  evei:  prevailed  in  the  House  61 
Lords ;  nor,  I  believe,  is  any  instance  known  in  which 
parties  have  pleaded  before  the  House  of  Lords,  or  in 
which  that  House  has  ever  issued  jury  process,  or 
given  any  judgment  except  on  a  writ  of  error 
brought :  yet  such  must  be  the  consequence  if  a  re- 
pleader be  awarded  in  the  case  supposed  by  the  sixth 
question ;  unless,  indeed,  the  transcript  of  the  record 
be  remitted  to  the  Court  in  which  the  original  plead- 
ings took  place,  with  a  direction  that  the  parties 
should  replead  before  that  Court:  a  course  of  proceed- 
ing for  which  no  precedent,  I  believe,  can  be  found. 

The  seventh  question  proposed  by  your  Lordships 
raises  a  considerable  difficulty.  In  answer  to  it,  I  am 
of  opinion  that,  if  there  be  but  one  issue  on  the  record, 
and  that  be  an  immaterial  issue  of  such  a  nature  that 
the  Court  below  ought  to  have  awarded  a  repleader, 
but  has  in  fact  given  judgment  for  one  of  the  parties, 
a  Court  of  Error  ought  simply  to  reverse  such  judg- 
ment, without  giving  any  judgment  in  favour  of  the 
other  party.  But  where  there  are  several  pleas,  some 
or  one  of  which,  or  the  issues  found  thereon,  contain 
a  sufficient  confession,  or  afford  sufficient  proof, 
whereon  to  found  a  judgment  for  the  plaintiff,  whether 
the  immaterial  issue  on  the  other  plea  shall  thereby 
be  aided,  is  a  matter  of  some  nicety.  No  authority 
can  of  course  be  found  upon  this  subject  in  the  older 
Reports,  before  the  statute  of  Anne,  which  introduced 
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several  pleas;  4  AnnCi  c.  16.  Nor  have  I  been  able  i839. 
to  find  any  direct  authority  since  that  time,  except  q^ynnb 
the  case  of  Goodbume  v.  Bowman  (z).  In  that  case^  «• 
the  rule,  "  that,  in  considering  the  merit  or  demerit  /p^^g^f^  j\ 
of  one  plea,  recourse  cannot  be  had  to  another,  unless 
expressly  referred  to,"  is  fully  recognised ;  but  it  is 
said  that  an  application  to  enter  judgment  non  obstante 
veredicto  is  founded  upon  the  whole  record,  and  there- 
fore that  all  the  pleas  may  be  taken  into  considera- 
tion. With  the  greatest  respect  for  that  Court,  I  must 
confess  that  I  have  great  doubts  as  to  the  soundness 
of  the  view  there  taken  as  to  the  eflfect  of  several  pleas. 
It  seems  to  me  to  be  essential  to  the  due  course  of 
pleading,  and  to  avoid  confusion,  that  no  blending  of 
pleas  should  in  any  instance  be  permitted,  and  that 
whatever  may  be  the  number  of  pleas  placed  upon  the 
record,  each  plea  should  be  treated,  both  in  itself  and 
in  its  consequences,  as  if  it  were  the  only  plea  on  the 
record.  It  is  to  be  observed,  that  in  that  case  the 
Court  intimated  an  opinion  that  the  pleas  respectively 
did  contain  a  sufficient  confession ;  and  therefore  what 
was  said  as  to  the  finding  on  the  plea  of  not  guilty 
being  received  in  aid  of  any  supposed  defect  in  the 
other  pleas,  was  in  some  measure  extrajudicial,  though 
entitled  to  the  highest  respect.  The  present  case,  how- 
ever, is  distinguishable  from  Goodbume  Y.Boioman, 
inasmuch  as  in  that  case  the  pleas  themselves  out  of 
which  the  immaterial  issues  arose  were  held  bad ;  but 
here  the  plea  out  of  which  the  immaterial  issue  arose 
is  good,  and  therefore,  even  if  the  finding  on  that 
issue  be  disregarded,  still  the  plaintifis  cannot  have 
judgment;  for  the  good  plea  not  disproved  still  re- 
mains a  good  bar  to  the  action.     The  case  of  Good- 

(z)  9  Biog.  532 ;  2  M.  &  Scott,  700. 
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1839.       hume  V.  Bowman  came  under  consideration  in  the 

GwYMiiE      Court  of  Exchequer  in  the  case  of  Piummer  v.  Z^ee(a)^ 

V-  which  I  have  abeady  cited;  but  a  distinction  was 

(Fattetim  J.)  ^^^^  between  them,  inasmuch  as  in  the  latter  case 

no  one  of  the  pleas  concluded  to  the  Court,  and  no 
one  contained  an  absolute  confession.  In  that  case, 
the  immaterial  traverse  was  of  an  allegation  in  the 
declaration :  and  even  supposing  that  the  Court  might 
under  those  circumstances  have  entirely  disr^arded 
the  finding  on  that  issue — not  so  as  to  have  aided  that 
immaterial  issue  by  the  allegations  in  the  other  pleas, 
but  treating  it  as  if  no  such  traverse  had  been  taken— 
yet,  in  the  present  case,  that  course  cannot  be  pur- 
sued ;  because,  to  disregard  the  immaterial  issue  would 
be  also  to  disregard  the  plea  out  of  which  it  arisen 
which  is  an  affirmative  plea^  and  contains  a  good 
answer  to  the  action,  and  has  not  been  disprov^  in 
any  material  part  of  it. 

My  answer  therefore  is,  that  upon  these  pleadings 
judgment  cannot  be  given  for  the  plaintiffs,  disre- 
garding the  immaterial  issue ;  neither  can  judgment 
be  given  for  the  defendant ;  but  the  judgment  of  the 
Court  below  must  simply  be  reversed. 

(Bomnqwt.i.)      Mr.  instice  Bosanquet\ — I  am  of  opinion  that  the 

conduct  of  Richard  Bigg  amounted  to  a  breach  of  the 
condition  of  the  bond.  Payment  of  the  money  col- 
lected in  1828  to  the  account  of  former  years,  was  as 
much  a  breach  of  duty  as  payment  to  one  of  the 
creditors. 

I  think  that  neglect  of  the  Commissioners  to  seize 
and  sell  lands  and  goods  of  A.  £.,  of  which  they  had 
knowledge,  before  action  brought,  is  a  defence  to  such 

(a)  2  M.  &  Welsby,  495. 


CASES  IN  THE  HOUSE  OF  LORDS.  643 

action.     It  appears  to  me  that  the  proviso,  which  is        1839. 
introduced  for  the  benefit  of  the  surety,  makes  such      gwynkb 
seizure  and  sale  a  condition  precedent  to  putting  the  «?• 

bond  in  suit,  where  the  Commissioners  have  know-  fBoianquet,].) 
ledge  of  the  existence  of  such  lands  and  goods. 

But  I  think  that,  unless  the  Commissioners  had  such 
knowledge  before  the  commencement  of  the  action, 
the  existence  of  such  lauds  and  goods  within  their 
jurisdiction  is  not  a  defence;  for  the  proviso  must  re- 
ceive a  reasonable  construction.  The  13th  section  of 
the  43  Geo.  3,  c.  99,  directs  the  Commissioners  to 
prosecute  if  the  collector  makes  default ;  which  direc- 
tion is  followed  by  a  proviso  that  the  bond  shall  not 
be  put  in  suit  for  any  deficiency  other  than  what  shall 
remain  after  sale  of  the  lands  and  goods  of  the  de- 
faulter. But  if  the  Commissioners  had  no  knowledge 
of  such  lands  or  goods,  they  are  bound  by  the  direc- 
tions of  the  statute  to  prosecute.  The  Legislature 
cannot  with  reason  be  supposed  to  have  intended  that 
the  Commissioners  should  delay  the  commencement 
of  a  prosecution  against  the  sureties  until  they  should 
have  ascertained  by  all  possible  means  whether  or  not 
the  collector' is  possessed  of  any  lands  or  goods;  an^l 
that  if,  after  such  suit  commenced,  any  the  smallest 
portion  of  property  should  be  discovered,  a  suit  honestly 
commenced  pursuant  to  the  direction  of  the  statute 
should  be  defeated  by  a  plea  of  the  existence  of  such 
minute  amount  of  property  within  their  jurisdiction. 
Possibly,  if  the  existence  of  property  were  communi- 
cated to  the  Commissioners  after  action  brought,  pro- 
ceedings against  the  surety  might  be  stayed  until  the 
property  had  been  sold,  tfnd  the  deficiency  ascertained  : 
but,  whatever  might  be  the  eflFect  of  an  application 
for  a  stay  of  proceedings,  the  question  now  is,  whe- 
ther  the  proviso   creates   an    unqualified    condition 

VOL.  VII.  U  v 
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1 839.       precedent,  or  only  a  condition  qualified  by  knowledge 

GwrvMB      ^^  ^^^  Commissioners.     And  I  cannot  think  that  it 

^'  was  intended,  by  the  introduction  of  this  proviso,  to 

CBatanqueif'j.)  render  it  impossible  for  the  Commissioners  with  any 

safety  to  comply  with  the  directions  to  prosecute* 

It  has  been  suggested,  as  an  objection  to  this  con- 
struction, that  if,  by  notice  to  the  Commissioners,  is 
meant  notice  to  all  the  Commissioners,  it  would  be 
next  to  impossible  to  comply  with  such  condition,  con-r 
sidering  the  great  number  of  persons  who  fill  that 
character ;  and  that,  if  notice  to  less  than  all  be  sufil- 
cient,  a  notice  to  one  who  may  have  no  knowledge  of 
the  bond,  would  be  sufllcient  to  defeat  an  action  duly 
commenced  by  the  obligees.  But  in  putting  what  I 
think  a  necessary  limitation  on  the  words  of  the  sta- 
tute, to  prevent  unreasonable  consequences,  I  do  not 
feel  myself  driven  to  adopt  a  condition  the  compliance 
with  which  would  be  either  impracticable  or  nugatory. 
The  Commissioners  are  directed  to  appoint  a  clerk : 
and  any  two  Commissioners  may  act.  There  can  be 
no  doubt  that  notice  to  such  clerk  would  be  sufficient ; 
so,  likewise,  would  notice  to  the  obligees  on  the  bond, 
or  to  either  of  them,  or  to  either  of  the  Commissioners 
who  direct  the  bond  to  be  put  in  suit  in  the  name  of 
the  obligees.  But  I  neither  think  that  notice  to  aU 
the  Commissioners  is  necessary,  nor  that  notice  to  a 
person  who,  though  a  Commissioner,  does  not  act  as 
such,  would  be  sufiicient  to  constitute  a  defence.  The 
notice  of  which  the  necessity  is  brought  into  question 
upon  the  pleadings  in  this  case,  is  a  notice  to  the 
plaintiffs,  the  obligees  in  the  bond,  previous  to  the 
commencement  of  the  actibn.  And  I  think  that 
whatever  would  amount  to  notice  to  them,  would  be 
sufficient :  but  nothing  else. 

I  think  that  the  issue  joined  on  the  fifth  plea  ought 
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to  be  found  for  the  defendant.     The  issue  tendered       i839. 
by  him,  viz.  that  there  were  lands  and  goods  of  -4.  jB%     gwyT^ 
within  the  jurisdiction,  has  been  found  in  his  favour.  »• 

The  notice  which  is  negatived  by  the  finding,  forms  fBotanquei^J.) 
no  part  of  the  issue ;  nor  the  allegation  that   the 
Commissioners  could  and  ought  to  have  sold,  which 
is  an  inference  of  law. 

Supposing  the  verdict  to  be  entered  for  the  defen*^ 
dant  on  the  said  issue,  and  supposing  it  is  not  a  de<- 
fence  to  the  action,  that  the  lands  and  goods  of  A.  B. 
were  not  sold  by  the  Commissioners,  unless  they  had 
notice  (meaning  knowledge)  of  their  existence,  still  I 
think  that  the  judgment  cannot  be  entered  for  the 
plaintiffs  non  obstante  veredicto^  on  an  implied  con-  • 
fession  in  the  rejoinder,  that,  if  there  were  lands  and 
goods,  the  Commissioners  had  no  notice  of  their  exist- 
ence. The  plea  alleges  that  A.  B.  was  possessed  of 
divers  lands  and  goods  of  which  the  plaintiffs  had 
notice,  and  which  might  have  been  seized  and  sold^ 
but  which  lands  and  goods  then  continued  unsold. 
The  replication  avers  that  there  were  no  lands  which 
the  Commissioners  could  seize  and  sell  of  which  they 
had  notice,  and  that  they  had  seized  and  sold  all  the 
goods  and  chattels  of  which  they  had  notice.  It  ad- 
mits the  existence  of  some  property,  and  that  the  Com- 
missioners had  notice  of  it ;  but  insists  upon  the  sale 
of  all  the  property  of  which  they  had  notice.  Notice 
of  unsold  property  is  therefore  alleged  on  the  one  side, 
and  the  want  of  notice  of  any  property  unsold  is 
asserted  on  the  other.  The  frame  of  the  replication 
clearly  invited  the  defendant  to  take  issue  in  the  terms 
of  it,  by  which  the  sale  of  all  the  property  known  to 
the  Commissioners  would  have  been  denied.  But  the 
defendant  by  his  rejoinder  avoided  such  denial,  de- 
parted from  the  good  defence  set  up  by  his  plea,  and 

u  u  2 
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1839.       chose  to  rely  on  the  mere  existence  of  property  within 

'    ^  ,  ^      the  jurisdiction,  as  a  new  ground  of  defence;  never- 

V.  theless,  I  cannot  say  that,  by  omitting  to  re-assert  in 

CB>  nutJ^  ^^®  rejoinder  the  notice  which  he  had  alleged  in  his 

plea,  he  has  so  confessed  the  want  of  notice  as  to 
authorise  a  judgment  against  him,  founded  on  such 
a  confession.  In  Staples  \.  Hey  don  {b)^  Lord  Chief 
Justice  Holt  took  this  difference— that  "where  the 
defendant  confesses  a  trespass,  and  avoids  it  by  such 
matter  as  can  never  be  made  good  by  any  sort  of  plea, 
there,  in  such  a  case,  judgment  shall  be  given  upon  the 
confession,  without  regard  to  such  an  immaterial  issue : 
but  where  the  matter  of  the  justification  is  such  a 
matter  as  if  it  were  well  pleaded  would  be  a  good  justi- 
fication, there,  though  it  be  ill  pleaded,  yet  that  shall 
not  be  taken  to  be  a  confession  of  the  plaintiff's  action  :'* 
and  he  added,  "  The  books  do  all  of  them,  if  they  be 
narrowly  looked  into,  turn  upon  this  difference,  where 
the  confession  is  full,  and  the  matter  of  the  plea  is  ill 
in  substance." 

But  though  judgment  non  obstante  veredicto  cannot 
be  given  upon  an  implied  confession  in  this  plea  of 
want  of  notice,  it  does  by  no  means  follow  that  a 
repleader  ought  in  such  a  case  as  this  to  be  awarded. 
If  the  fault  of  the  rejoinder  had  consisted  in  a  defec- 
tive mode  of  pleading  the  matter  relied  on,  some 
ground  might  be  afforded  for  a  repleader,  supposing 
that  proceeding  could  be  awarded  after  a  writ  of 
error.  But,  here,  the  ground  taken  for  the  defence 
in  the  rejoinder  is  defective  upon  the  merits,  and 
cannot  by  any  pleading  be  made  available.  The 
defendant  having  studiously  declined  to  insist  upon 
the  notice  mentioned  in  the  plea,  and  chosen  to  put 

(&)  2  Lord  Raym.  924. 
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his  defence   upon  the  mere  existence  of  lands  and        issQ. 
goods  within  the  jurisdiction,  could  not  make  that     qwymnje 
defence  ffood  by  any  sort  of  amendment.     His  omis-  »• 

sion  to  include  in  his  traverse  the  want  of  notice,  was  /g^,,^  ^^  jx 
no  mistake  or  mere  error  in  form.  A  judgment  non 
obstante  veredicto  is  always  upon  the  merits;  a  re- 
pleader, upon  the  form  or  manner  of  pleading.  TidcTs 
Practice,  9th  edit.  922.  But  whether  a  repleader 
ought  or  ought  not  to  have  been  awarded  in  the  Court 
below,  it  cannot,  I  apprehend,  be  awarded  by  a  Court 
of  Error,  according  to  the  express  authority  of  Lord 
Hale  in  Bennet  v.  Holbech  (c) ;  and  even  if  it  could, 
I  am  of  opinion  that  it  ought  not  to  be  awarded  in 
this  case,  since  it  could  have  no  other  effect  but 
that  of  enabling  the  defendant  to  set  up  some  new 
defence. 

The  seventh  question  involves  two  inquiries  :  first, 
whether  the  pleas  and  issues  contain  a  sufiicient  con- 
fession whereon  to  found  a  judgment  for  the  plaintifts, 
disregarding  the  immaterial  issue ;  secondly,  whether 
they  afford  sufficient  proof  to  found  such  judgment. 

I  have  already  stated  my  opinion,  in  answer  to  the 
fifth  question,  that  the  rejoinder  to  the  replication  to 
the  fifth  plea  does  not  contain  a  sufficient  confession 
of  want  of  notice  of  unsold  property  to  authorise  sucb 
a  judgment.  But,  although  want  of  notice  be  not 
confessed,  still  it  appears  to  me  that  by  the  same 
rejoinder  the  plaintiff's'  cause  of  action  is  confessed ; 
and  consequently,  that  if  it  be  not  sufficiently  answered 
(which,  for  the  reasons  already  given,  I  think  it  is 
not),  the  plaintiffs  are  entitled  to  judgment.  The 
ground  of  the  plaintiffs'  right  to  recover  is,  the  breach 
by  Richard  Bigg  of  the  condition  of  the  bond,  in 

(c)  2  Saund.  319  a.;  a  Lev.  11. 
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1839.       neglecting  to  pay  to  the  Receiver-general  the  sums 

^^Z^T^r      collected  for  taxes.     The  declaration,  as  usual,  states 

f.  a  money  bond  payable  to  the  plaintiffs  on  request,  in 

(Bouinqu€t  J.)  *^^  tenns  of  the  instrument.     Oyer  of  the  condition 

having  been  had,  but  no  breach  then  assigned,  the 
defendant,  in  his  second  plea,  pleads  performance 
generally ;  and  then,  in  his  fifth  plea,  sets  up  as  a 
defence  to  any  right  to  recover  on  the  bond,  that 
Richard  Bigg  faithfully  collected  all  sums  of  money 
from  every  person  charged,  and  in  every  case,  long 
before  the  commencement  of  the  action,  and  from 
thence  continually  hitherto,  was  possessed  of  lands  and 
goods  within  the  jurisdiction  of  the  Commissioners  of 
which  the  plaintifis  had  notice,  and  which  might  have 
been  sold,  but  which  were  unsold.  This  appears  to 
me  to  have  been  a  good  plea.  The  plaintiffs  having 
before,  in  their  replication  to  the  plea  of  performance, 
assigned  non-payment  to  the  Receiver-general  as  a 
breach  of  the  condition,  proceed  in  their  replication 
to  the  fifth  plea  to  allege,  in  answer  thereto,  that,  after 
Richard  Bigg  had  collected,  and  after  he  had  neglected 
to  pay  to  the  Receiver-general,  as  in  their  replication 
to  the  second  plea  mentioned,  Richard  Bigg  had  no 
lands  which  they  could  sell  of  which  they  had  notice, 
and  that  all  the  goods  of  which  they  had  notice  were 
sold.  The  effect  of  this  allegation  is,  that  the  con- 
dition of  the  bond  had  been  broken,  and  that  there 
were  no  lands  or  goods  of  Richard  Bigg  which  the 
Commissioners  were  bound  to  sell  after  the  breach  of 
the  bond  had  been  committed.  The  defendant  in  his 
rejoinder  to  this  replication,  does  not  merely  omit  to 
traverse  the  neglect  to  pay  to  the  Receiver-general, 
but  expressly  says,  that,  after  the  supposed  collection 
and  receipt  of  the  money,  and  after  the  supposed 
omission  and    neglect  to  pay  the    Receiver-general 
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Richard  Bigg  had  lands  and  goods  within  the  juris-        1839. 
diction,  which  might  have  been  sold ;  thereby  admit-     gwynk* 
ting,  as  it  appears  to  me,  that  the  condition  of  the  <'• 

bond  had  been  broken  by  such  non-payment  to  the  /a,™^-^  j\ 
Receiver-general,  and  relying  on  matter  insufficient 
to  excuse  the  defendant  from  responsibility  upon  the 
bond.     He  that  excuses  a  non-performance,  supposes 
it :  Meredith  v.  A  lien. 

If  this  view  of  the  pleadings  be  correct,  then  the 
plaintiffs  will  be  entitled  to  judgment  non  obstante 
veredicto  upon  the  confession  in  the  rejoinder  of  the 
plaintiffs*  cause  of  action,  notwithstanding  the  verdict 
on  the  immaterial  issue.  Had  the  matter  of  this 
rejoinder  been  originally  pleaded  as  a  defence,  instead 
of  the  fifth  plea  (supposing  such  defence  to  be  insuffi* 
cient  in  substance),  the  plaintiffs  would,  I  apprehend, 
be  entitled  to  judgment  notwithstanding  the  verdict 
found  upon  the  issue  tendered  by  it,  on  the  ground 
of  the  confession  of  the  cause  of  action  which  it  con- 
tains. And,  if  that  be  so,  I  can  see  no  reason  why 
the  existence  upon  the  record  of  the  plea  which  has 
been  departed  from  and  abandoned  as  the  ground  of 
defence,  should  deprive  the  plaintiffs  of  the  benefit  of 
this  confession. 

If  the  rejoinder  to  the  replication  to  the  fifth  plea 
does  not  contain  such  a  confession  of  the  plaintiffs* 
cause  of  action  as  to  entitle  them  to  judgment  thereon, 
I  am  not  aware  of  any  pleading  on  this  record  by 
which  it  is  more  distinctly  confessed.  Supposing, 
therefore,  that  no  such  confession  appears,  the  remain- 
ing question  will  be,  whether,  notwithstanding  the 
verdict  found  for  the  defendant  upon  the  immaterial 
issue  tendered  by  this  rejoinder,  the  plaintiffs  are  not 

{d)  I  Salk.  138. 
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1839.       entitled   to  judgment  upon   the  rest  of  the  record, 
"T"'     '      Before  the  statute  of  Anne,  which  allowed  defendants 

Gw  YN  ME 

V.  to  plead  several  pleas,  a  motion  for  judgment  non 

Burn  ELL.     ^j^^^^^g  veredicto  could  only  be  founded  on  the  con- 
fession contained  in  the  same  plea  on  which  the  issue 
arose.     "  If,"  as  Lord  Chief  Justice  Tindal  says,  in 
Goodburne  v.  Bowman  (e),  "  such  plea  did  not  contain 
a  confession,  there  was  no  part  of  the  record  by  which 
the   deficiency   could   be   supplied."      If,    however, 
several  defences  are  pleaded,  one  of  which  is  wholly 
insufficient  and  incapable  by  amendment   of  being 
made  a  good  defence,  and  upon  which  therefore  no 
repleader  ought  to  be  awarded ;  and  other  defences 
are  well   pleaded,   upon   which   material  issues  are 
joined  and  found  for  the  plaintiffs ;  I  do  not  see  any 
good  reason  why  the  plaintiffs  should  not  be  allowed 
to  take  advantage  of  the  finding  upon  those  issues,  in 
the  same  manner  as  they  might  do  if  the  ineffectual 
defence  had  not  appeared  upon  the  record.     In  Good- 
burnev.  Bowman,  the  Lord  Chief  Justice  further  says: 
*^  In  the  present  case,  there  is  a  verdict  on  the  general 
issue,  which  finds  that  the  defendant  did  publish  the 
libels.     And  although,  in  considering  the  merit  or 
demerit  of  any  individual  plea,  recourse  cannot  be 
had  to  another  unless  expressly  referred  to  by  such 
plea;  yet,  as  the  application   to  enter  a  verdict   is 
founded  on  the   whole  record,  by  which  it  appears 
that  the  defendants  have   committed  the  grievance 
complained  of,    and  have  not   shown  any  suflficient 
justification,  it  may  be  considered  in  that  point  of 
view,  that  there  is  enough  to  warrant  the  application." 
In    that  case,  indeed,  the   Court  thought   that  the 
special  pleas  did  sufficiently  confess  the  action,  but 

(c)  2  M.  &  Scott,  713. 
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did    not  sufficiently  avoid  it;    but  if  the  principle        1339. 
above  mentioned  be  correct,  the  plaintiff  may  avail      owyiTe 
himself  of  a  finding  by  the  jury,  as  well  as  of  a  con-  v. 

fession  of  the  defendant,  notwithstanding  a  verdict 
for  the  defendant  upon  an  immaterial  issue ;  provided  '  '""^ ' 
a  repleader  ought  not  to  be  awarded ;  and  it  must  be 
observed  that  the  Lord  Chief  Justice  took  care  to  show 
that  the  defendants  were  not  in  that  case  entitled  to 
a  repleader. 

Then  how  does  this  case  stand  upon  the  record  ? 
The  plaintiffs  declare  upon  a  bond  :    oyer  is  demanded 
of  the  condition :  the  execution  of  the  bond  is  denied 
by  the  defendant,  and  found  for  the  plaintiffs.    Then 
performance  of  the  condition  is  pleaded,  to  which  the 
plaintiffs  reply  a  breach,  by  non-payment  of  money 
to  the   Receiver-general.     The  defendant  in  his  re- 
joinder  alleges   payment;    on    which  an  issue  (the 
ninth)  is  joined,  and  found  for  the  plaintiffs  to  a  cer- 
tain amount,  viz.  693  L     Fraud  and  covin  in  obtain- 
ing the  bond  are  pleaded,  which  are  negatived  by  the 
jury.     Two  other  pleas  are  demurred  to,  upon  which 
judgment  is  given  for  the  plaintiffs.      No  material 
issue  either  in  law  or  fact  has  been  found  for  tKe 
defendant.      But  an  immaterial  issue  is  found  for  the 
defendant,  arising  upon  a  rejoinder  which  is  defect- 
ive, not  merely  in  form,  but  in  showing  any  answer 
to   the  plaintiffs'  right  of  action,  capable  of  being 
made  good  by  any    amendment  in   form.      If  this 
pleading  had  not  been  brought  upon  the  record,  the 
plaintiffs    would   have   been   entitled    to  judgment. 
Upon  what  principle,  then,  are  they  to  be  deprived  of 
the  benefit  of  all  that  has  been  established  in  their 
favour,   in    consequence   of  a   proceeding   which   is 
wholly  ineffectual,  entitling  neither  the  plaintiffs  nor 
the  defendant  to  judgment  ?     And  why  may  not  such 
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1 839.  a  proceeding  be  disregarded  as  altogether  nugatory  ? 
GwYNNE  Authority  upon  the  subject  is  not  to  be  looked  for  in 
_    ^'         the  older  Books,  since  no  such  case  can  have  arisen 

BURNELL.  n      A 

(Boutnoueij)  ^^^^^  *"^  Statute  of  Anne,  already  referred  to.     The 

only  modem  case  upon  the  point  of  which  I  am  aware 
is  that  of  Goodburne  v.  Bowmanj  the  principle  to  be 
collected  from  which  is  that,  where  a  verdict  is  found 
upon  an  immaterial  issue  in  a  case  which  does  not 
authorise  the  award  of  a  repleader,  and  the  whole 
cause  of  action  is  confessed  or  proved  upon  some  other 
plea  or  pleas  on  the  same  record,  the  plaintiffs  are 
entitled  to  judgment.  This  case  was  adverted  to  in 
Plummer  v.  Lee  (/)  ;  and  though  the  principle  is  said 
to  have  been  suggested  in  Goodburne  v.  Botvman  for 
the  first  time,  the  justice  of  it  is  not  controverted^  but 
the  case  is  distinguished  from  that  before  the  Court, 
on  the  ground  that  in  the  latter  no  plea  contained  a 
confession  of  any  part  of  the  cause  of  action,  and 
there  was  no  issue  (found)  upon  any  plea  establishing 
the  truth  of  the  whole  of  it :  and  a  repleader  was 
awarded.  The  principle  promulgated  in  Goodburne 
V.  Bowman  appears  to  me  to  be  consistent  with  rea- 
son and  justice. 

The  award  of  a  venire  de  novo  to  try  the  immate* 
rial  issue  would  be  wholly  useless  ;  and  as  this  is  not 
a  case  for  a  repleader,  I  humbly  offer  my  opinion 
to  your  Lordships,  though  certainly  not  without  hesi- 
tation, in  consideration  of  the  novelty  of  the  case,  and 
in  deference  to  the  opinions  entertained  I  believe  by 
my  learned  brothers,  that  judgment  may  be  entered 
for  the  plaintiffs  upon  the  whole  record,  on  the 
ground  that  the  issues  found  thereon  contain  suffi- 
cient proof  whereon  to  found  a  judgment  for  the 
plaintiffs,  disregarding  the  immaterial  issue. 

(/)  2  M.  &  WeUby,  495. 
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Mr.  Baron  Parke: — My  answer  to  the  first  ques-        1839. 
tion  proposed  by  your  Lordships  is,  that  in  the  case     gwykhb 
suggested  tlie  conduct  of  A.  B.  was  a  breach  of  the         *• 
condition  of  the  bond,  by  which  he  was  "  well  and    /parke,  B.) 
truly"  to  pay  to  the  Receiver-general  all  the  sums  of 
money  collected  by  him,  according  to  the  true  intent 
and  meaning   of  the  statutes  43  Geo.  3,  c.  99,  and 
3  Geo.  4,  c.  88. 

It  seems  to  me  that  this  condition  is  to  be  con- 
strued precisely  in  the  same  way  as  if  another  person 
had  been  collector  for  a  former  year,  the  appointment 
being  annual ;  and  it  could  not  admit  of  the  least 
doubt  but  that  it  would  have  been  a  breach  of  such 
a  condition  if  the  money  received,  instead  of  having 
been  paid  to  the  Receiver-general  to  the  account  of 
the  year  for  the  year  for  which  it  was  received,  had 
been  lent  to  a  former  collector,  to  enable  him  to  pay 
his  arrears,  although  that  collector  had  really  so  ap- 
plied it.  The  question  is  precisely  the  same,  so  far  as 
relates  to  the  breach  of  the  condition  of  the  bond ;  and 
the  payment  to  the  account  of  a  wrong  year  is  in  effect 
an  appropriation  by  A.  B.  to  the  payment  of  his  own 
debt ;  though  certainly  the  damage  is  not  the  same, 
from  the  circumstance  of  this  debt  being  due  to  the 
public,  as  if  he  had  applied  it  to  the  payment  of  a 
private  debt  of  his  own.  It  makes,  however,  a  most 
material  difierence  to  the  parishioners,  who  are  a 
fluctuating  body,  whether  the  collections  of  each  year 
are  paid  to  the  account  of  that  year  or  to  that  of  a 
former  year,  for  which  the  same  person  has  acted  as 
collector.  In  the  latter  case  suspicion  is  lulled,  and 
no  inquiry  made  until  the  sureties  of  the  former  year, 
or  the  collector  himself,  are  dead  or  insolvent ;  and 
the  inhabitants  of  the  parish  are  rendered  liable 
for  the  arrears  due  from  their  predecessors,  and  have 
the  amount  levied  upon  them — an  evil  which  might 
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1839.  liave  been  avoided  if  each  year's  collection  had  been 

Q   ^  ,'  duly  paid,  as  it  ought  to  have  been,  to  the  account  of 

V.  that  year. 

BuRWBLL.  j^  answer  to  the  second  question  proposed  to  Her 


(Parke,  B.) 


Majesty's  Judges,  I  have  humbly  to  state  the  same 
opinion  which  I  did  in  the  Court  below  :  that  it  is  no 
defence  to  the  action  on  the  bond  that  the  defaulter 
had  lands  and  goods  within  the  district,  and  that  die 
Commissioners  had  knowledge  of  their  existence 
before  the  action  brought,  and  did  not  before  suit 
seize  and  sell  them.  This  question  depends  entirely 
on  the  proper  construction  to  be  put  on  the  43 
Geo.  3,  c.  99,  s.  13,  coupled  with  other  provisions  of 
that  statute. 

The  13th  section  of  the  43  Geo.  3,  c,  99,  enacts 
that  security  shall  be  given  by  collectors  by   bond, 
with  sureties,  if  required  by  the  Commissioners,  and 
that  "  every  such  bond  given  by  way  of  such  security 
as  aforesaid  shall  be  prosecuted  by  such  Commission- 
ers, on  any  failure  or  default  by  the  collector :"  pro- 
vided always  that  "  no  such  bond  shall  be  put  in  suit 
against  any  surety  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  sale  of  the  lands  and 
goods  of  such  collector,  in  pursuance  and  by  virtue  of 
the  directions   and  powers  given    to  the   respective 
Commissioners  by  this  Act."     These  directions  and 
powers  are  contained  in  section  62,  by  which,  in  case 
of  default  by  a  collector  in  paying  the   money  re- 
ceived by  him,  the  respective  Commissioners,  or  any 
two  of  them,  in  their  respective  jurisdictions,  are  em- 
powered and  authorised  (not  required)  to  imprison 
his  person,  and  seize  and  secure  the  estate,  both  real 
and  personal,  belonging  to  him  or  which  shall   de- 
scend or  come  to  the  hands  or  possession  of  his  heirs, 
executors,  or  administrators,  wheresoever   the  same 
can  be  discovered  and  found  ;  and  the  Commissioners 
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who  shall  seize  and  secure  the  estate  shall  appoint  a       issp. 
time  for  a  meeting  of  all  the  Commissioners,  who  are     Gw^Tke 
empowered  and  required  to  sell  and  dispose  of  the  ». 

-f  ,  ..    P         .1  1  ^         •/•       BURNELL. 

collector  s  estate,  to  satisfy  the  arrears  and  costs,  it    /p^^^  3  x 
the  collector  does  not  pay. 

These  being  the  material  provisions  of  the  statute, 
it  seems  to  me — first,  that  according  to  their  true  con- 
struction, it  is  discretionary  in  the  Commissioners 
whether  they  will  seize  or  not ;  and  that  if  they  do 
not  choose  to  seize,  they  may  put  the  bond  in  suit ; 
and  that  the  proviso  does  not  operate  unless  they  do 
seize — ^and,  secondly,  that  if  the  proviso  be  obligatory 
on  the  Commissioners  in  all  cases,  it  does  not  constitute 
a  condition  precedent,  but  is  directory  only. 

The  5  2d  section,  of  which  I  have  stated  the  sub- 
stance, appears  to  me  to  leave  it  clearly  in  the  discre- 
tion of  the  Commissioners  whether  they  will  seize  the 
estate  or  not :  they  have  the  power  of  determining 
whether  it  is  worth  while,  considering  the  nature  of 
the  property,  its  probable  value,  and  the  difficulty 
and  expense  of  obtaining  and  converting  it,  to  put  in 
force  the  power  of  seizure.  The  proviso,  therefore, 
in  the  13  th  section,  which  expressly  refers  to  the 
directions  and  powers  in  the  5 2d  section,  and  which 
are  discretionary,  ought  to  be  read  just  as  if  the 
former  section  had  provided  that  the  bund  should  not 
be  put  in  suit  for  any  deficiency  other  than  such  as 
remained  after  sale  of  the  estate,  real  and  personal, 
pursuant  to  the  discretionary  power  vested  in  the 
Commissioners  by  the  52d  section;  that  is,  "if  the 
Commissioners  should  think  fit,  in  their  discretion,  to 
seize  the  estate,  real  and  personal."  If  this  is  not 
done,  this  consequence  will  follow — that  the  Com- 
missioners, who  have  a  discretion  by  the  5  2d  section, 
and  that,  no  doubt,  for  the  benefit  of  the  parish  at 
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1839.       large,  and  the  public,  and  all  persons  interested,  to 

GwYNNE      ®^^^®  ^^  °^^J  ^^^  y^*  compellable  to  do  so,  under  the 
^'  penalty  of  not  being  able  to  sue  on  the  bond  for  the 

deficiency  if  they  do  not:  so  that,  if  they  in  their 
discretion  think  the  public  interest  and  the  interests 
of  all  best  consulted  by  not  incurring  the  expense  of 
a  seizure  of  property  of  no  value,  the  public  most 
suffer  by  losing  the  remedy  on  the  bond  against  the 
sureties ;  for  it  is  in  truth  their  loss.  If  the  Com- 
missioners took  this  bond  and  were  acting  for  their 
own  benefit,  there  might  be  some  reason  for  saying 
that,  if  they  did  not  choose  first  to  take  the  estate  of 
the  principal,  they  should  not  sue  the  surety ;  but  if 
they  act,  as  they  do,  not  for  themselves  but  for  the 
public,  it  appears  to  be  impossible  to  preserve  the 
discretion  given  by  the  62d  section,  without  qualify- 
ing the  13th  section,  and  making  the  proviso  therein 
a  contingent  direction  or  order  not  to  sue,  if  the 
discretion  should  be  exercised,  until  the  sale  should 
have  been  completed.  I  am  therefore  of  opinion  that 
this  proviso  in  the  13th  section  has  no  operation, 
unless  the  Commissioners  choose  to  seize  under  the 
powers  of  the  6 2d  section. 

But  if  this  construction  be  not  correct,  and  the 
proviso  is  obligatory  on  the  Commissioners  in  all 
cases,  then  arises  the  other  question — is  the  compli- 
ance with  the  enactment  a  condition  precedent,  and 
the  non-compliance  a  bar  to  the  action  ?  I  must  sav 
that  I  am  of  opinion  that  it  is  not.  In  the  first  place, 
the  language  of  the  proviso  is,  not  that  no  action 
shall  lie  or  be  maintained  on  the  bond,  but  it  comes 
by  way  of  qualification  on  the  former  part  of  the 
clause,  which  commands  the  Commissioners  to  prose- 
cute the  bond  on  any  failure  or  default.  It  is,  there- 
fore, a  command  to  them  not  to  put  the  bond  in  suit 
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in  the  particular  case  contemplated  by  the  proviso;        1839. 
but  it  is  no  more.     Had  the  Legislature  intended  to      ^^^^^^ 
make  the  non-compliance  with  this  regulation  an  v. 

abtK>lute  bar,  I  cannot  help  thinking  they  would  have  (p^^  q  \ 
used  different  language.  But  it  is  not  on  the  use  of 
the  precise  expression  that  I  place  so  much  reliance, 
as  on  the  consideration  of  the  consequences  to  which 
the  construction  contended  for  would  lead.  If  we 
construe  the  words  literally,  and  say  therefore  that  no 
action  is  maintainable  unless  they  seize  and  sell  the 
lands  and  goods  of  the  defaulter,  whether  they  have 
knowledge,  or  by  reasonable  inquiry  could  obtain  the 
knowledge  of  them  or  not,  no  action  could  be  safely 
brought ;  and  the  public,  whose  suit  it  is,  would  be 
defeated  of  their  remedy  by  proof  of  the  collector 
having  any  interest  whatsoever,  in  possession  or  re- 
version, however  remote,  in  lands,  or  any  goods, 
however  small  in  value  (and  there  is  none,  however 
poor,  who  has  not  some),  in  any  place  within  the 
jurisdiction  of  the  Commissioners,  or  even  without 
it;  for  it  may  be  made  a  question  whether,  under  the 
52d  section,  their  power  does  not  extend  to  lands 
and  goods  anywhere.  This  construction  would  ope- 
rate practically  to  defeat  the  remedy  on  the  bond 
altogether.  The  consequences,  therefore,  to  which 
such  a  construction  would  lead,  at  all  events  would 
require  some  implied  exception  in  the  provision  of 
the  statute  ;  and  it  is,  I  understand,  conceded  by 
many  of  my  learaed  brethren  that  it  cannot  be  a 
condition  precedent  in  all  cases.  If  the  Commis- 
sioners have  notice  or  knowledge  of  the  existence  of 
such  lands  or  goods,  it  is  said  that  the  sale  must  be  a 
condition  precedent ;  otherwise  not :  but  if  so,  can 
we  say  that,  if  they  could  with  reasonable  diligence 
ascertain  their  existence,  the  sale  should  not  in  that 
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1839.  case  also  be  a  condition  precedent?  There  is  a  diffi- 
GwYNNE  culty  in  drawing  a  distinction  between  the  two  cases; 
„   ^'  and  much  diflGiculty  also  in  determining:  the  fact  of 

(Parke  B )  toowledgc  or  of  the  power  to  ascertain  the  existence 
of  lands  or  goods.  Is  such  knowledge  or  power  of 
one  of  the  Commissioners  (a  somewhat  numerous 
body)  to  be  sufficient?  These  inconveniences  and 
difficulties,  coupled  with  the  want  of  a  direct  and 
positive  enactment  that  the  sale  shall  be  a  condition 
precedent,  induce  me  to  think  that  the  proviso  (if  not 
discretionary,  of  which  I  have  said  enough),  was 
directory  only  to  the  Commissioners  who  act,  to  take 
all  proper  steps  in  the  first  instance.  It  does  not 
follow,  because  it  is  directory,  that  it  is  not  obligatory: 
and  I  conceive  that,  for  the  non-compliance  with 
that  proviso,  there  would  be  a  remedy  either  at  law 
or  in  equity  ;  though  the  want  of  such  remedy  would 
not,  as  it  seems  to  me,  necessarily  prevent  the  clause 
from  being  construed  to  be  directory. 

For  these  reasons,  I  cannot  help  thinking  that  the 
Legislature  did  not  intend  the  proviso  in  question  to 
be  a  condition  precedent,  and  that  the  existence  of 
lands  or  goods  unsold,  should  under  any  circum- 
stances be  a  bar  to  the  action. 

My  answer  to  the  second  question  which  your 
Lordships  have  proposed,  includes  an  answer  to  the 
third.  For  the  reasons  I  have  given  before,  I  think 
that  it  is  no  defence  to  an  action  on  the  bond,  that  the 
Commissioners  did  not  seize  and  sell  lands  or  goods 
of  the  defaulter,  of  the  existence  of  wliich  they  had 
no  knowledge,  before  the  commencement  of  the  suit. 

To  the  fourth  of  your  Lordships  questions,  my 
answer  is,  that,  in  the  case  supposed,  the  verdict 
ought  to  be  entered,  on  the  issue  raised  by  the  re- 
joinder, for  the  defendant. 
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The  plea  (the  fifth)  is  in  substance  (in  as  far  as  it  is  i839. 
material  to  state  it),  that  the  collector  performed  so  gwvnne 
much  of  the  condition  of  the  bond  as  relates  to  the  ». 

receiving  all  the  monies  assessed  from  the  persons  /p^^^^  n  v 
liable;  and,  as  to  his  deficiency  in  accounting  for 
what  he  received,  that  he  was  possessed  of  and  en- 
titled to  divers  lands  and  goods  as  of  his  own  property, 
within  the  jurisdiction  of  the  Commissioners,  of  which 
the  plaintiffs  had  notice,  and  which  lands  and  goods 
still  remain  unsold.  The  replication  to  this  plea' is, 
that  the  collector,  after  this  breach  of  the  condition, 
had  no  lands  within  their  jurisdiction  which  the 
Commissioners  could  seize  and  sell,  of  which  they 
had  notice.  The  rejoinder  drops  all  mention  of  the 
notice,  and  simply  avers  that  there  were  lands  which 
the  Commissioners  could  and  might  have  seized  and 
sold;  and  concludes  to  the  country;  and  the  plaintiffs 
add  the  similiter.  I  think  this  issue  was,  for  reasons 
I  shall  afterwards  give,  wholly  immaterial,  or  rather, 
in  reality,  no  issue  at  all ;  and  if  a  Court  of  Error 
had  a  power  to  award  a  repleader,  it  ought  to  award 
it :  but  1  think  the  jury  ought,  upon  the  fact  found, 
which  is  that  there  were  lands  which  the  Commis- 
sioners could  have  seized  and  sold,  to  have  found  for 
the  defendant;  for  that  is  the  averment  he  makes 
in  tendering  the  issue. 

But  supposing  the  verdict  to  be  so  entered,  then, 
upon  the  supposition  contained  in  your  Lordships' 
fifth  question,  I  am  of  opinion  that  this  was  an  im- 
material issue,  upon  which  a  repleader  ought  to  have 
been  awarded  (confining  my  opinion  at  present  to  the 
question  on  the  fifth  plea,  and  the  pleadings  arising 
out  of  it),  if  the  Court  of  Error  had  power  to  do  so ; 
but  that  judgment  nan  obstante  veredicto  cannot  be 
entered  for  the  plaintiffs. 
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1839.  The  principle  upon  which  such  a  judgment  pro* 

^^^^^^      ceeds  as  against  a  defendant,  is,  that  he  has  confessed 

V.         the  plaintiff's  action,  and  avoided  it  by  matter  which 

T^ffl  II  N  FT  T 

is  in  substance  no  answer  to  the  plaintiff's  action ;  and 


(Parke,  B.) 


in  such  a  case,  although  the  issue  raised  upon  that 
matter  has  been  found  for  tlie  defendant,  yet  the 
Court  gives  judgment  for  the  plaintiff  as  upon  a 
confession.  There  are  four  descriptions  of  judgments 
for  a  plaintiflf — on  verdict,  demurrer,  nil  dicii,  and 
confession  ;  Rex  v.  Phillips^g) :  and  this  belongs  to  the 
last,  and  is  classed  under  that  head  ;  and  all  the  cases 
in  the  Books,  which  1  have  been  able  to  find,  are 
founded  on  that  principle.  Thus,  in  the  form  re- 
ferred to  by  my  brother  Coltman^  [14  Viner^s  Abridg- 
ment, Judgment^  (D.),  pi.  1],  the  judgment  proceeds 
upon  the  confession  in  the  plea  of  the  matters  in  the 
declaration,  and  want  of  sufficient  matter  in  bar.  The 
same  in  Cartheto^  and  other  authorities  (A).  The  cases 
oi  Lacy  v,  Reynolds  {i)^  Rex  v.  Philips  (A)  j  Ihayion 
V.  Dale{l),  Earl  of  Lonsdale  v.  Nelson{ni)j  Lambert  v. 
Taylor {n)y  Clears  v.  Stevens  (o)^  Lewis  v.  Clement (p), 
and  Richards  v.  Bennett  {q)^  are  all  cases  of  judgments 
on  pleas  in  confession  and  avoidance  bad  in  substance : 
for,  if  bad  in  form  merely,  such  a  judgment  will  not 
be  given  ;  Staples  v.  Haydon{r).  And,  after  a  very 
diligent  search,  I  have  not  been  able  to  discover  a 
single  case  of  this  species  of  judgment  on  any  other 
pleas  than  those  which  are  technically  in  confession 
and  avoidance. 

(g)  Strange,  395.  (w)  4  B.  &  C.  138  ;  6  D.  k 

{h)  Carth.  372;  2  Roll's  Abridge  R.  1 88. 

ment,  99  ;  Willes,  3G5,  366.  (o)  8  Taunt.  413. 

(t)  Cro.  Eliz  214.  (p)  3  B.  &  A.  704. 

(k)  Str.  394.  (q)  1  B.  &  C.  223  ;  2  D.  & 

.7)  2  B.  &  C.  293 ;  3  D.  &  R.  R.  389. 

534.  (r)  2   Lord   Raym.    924;    6 

(m)  2  B.  &  C.  312;  3  D.  &  Mod.  10;  2  Salk.  579  •  3  1^ 

R.  556,  121.                                '            ' 
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It  is  said  that,  if  a  plea  traverses  one  out  of  several        issp. 
matters  alleged  in  the  declaration,  it  confesses  the  re-     1    "^    ' 
mainder  to  be  true ;  and  in  like  manner  the  rejoinder     ^    v. 
confesses  such  part  of  the  replication  as  it  does  not 
deny.     But  I  do  not  think  it  confesses  the  remainder 
in  the  sense  which  is  required  to  found  such  a  judg- 
ment ;  Hudson  v.  Jones(s),    That  which  is  traversable, 
and  not  traversed,  may  be  said  no  doubt  to  be  admitted 
for  some  purpose ;  that  is,  it  cannot  be  made  a  matter 
in  dispute  on  the  trial ;  and  if  it  were  taken  by  protes- 
tation under  the  form  of  pleading,  before  the  new  rules, 
the  matter  would  have  been  equally  put  out  of  the 
issue :  but  there  would  have  been  great  difficulty  in 
maintaining  that  this  was  a  confession  for  the  purpose 
of  giving  the  plaintiflf  judgment.     The  effect  of  a  tra- 
verse of  one  fact  out  of  many  is  merely  this — that  the 
party  pleading  rests  his  defence  on  a  denial  of  that 
fact  only ;  but  if  the  decision  of  it  in  favour  of  the 
defendant  turns  out  to  be  immaterial,  I  conceive  the 
Court  cannot  give  judgment  as  on  a  confession  of  the 
other  facts.     I  am  fortified  in  this  opinion,  not  merely 
by  the  absence  of  any  authority  to  warrant  such  a 
judgment,  but  by  some  cases  of  a  similar  nature,  in 
which  the  Courts  have  decided  that  a  repleader  ought 
to  be  awarded.     For  if  the  position  be  true  that  a 
defendant  confesses  that  fact  in  a  declaration  or  re- 
plication which  he  does  not  deny,  it  must  be  equally 
true  of  a  plaintiff  denying  one  matter  which  is  imma- 
terial, out  of  several  matters  in  a  good  plea  ;  and  yet, 
in  a  case  like  this,  Lord  Holt  says,  in  Pitts  v.  Pole- 
hampton{t)y  there  must  be  a  repleader.     In  Serjeant 
V.  Fairfax  (u),  or  Serjeant  v.  Madox  (ar),  which  was 
an  action  of  debt  for  rent  against  the  assignee  of  the 

's)  1  Salk.91.  (m)  1  Lev.  32. 

'O  1  Ld.  Raym.  391  ;  S.  C.  nom  (x)  1  Keble,  23. 

Witts  V.  Poiehampton,  3  Salk.  305. 
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183Q.       lessee  (as  it  seems  from  the  latter  report),  the  plea 
^^YMNB      ^^^»  *^^^  *^^  defendant  assigned  over  to  a  stranger, 
V-  with  the  consent  of  the  plaintiff  ;  and  the  issue  was 

on  the  consent ;  and,  after  verdict,  whether  for  the 
plaintiff  or  defendant  is  uncertain,  a  repleader  was 
awarded.  The  case  is  reported  several  times  in  Kehle^ 
and  this  appears  to  be  the  result :  but  I  must  own  that 
no  great  weight  ought  to  be  attached  to  this  authority, 
from  the  inaccurate  mode  in  which  it  appears  to  have 
been  reported.  In  a  recent  case  in  the  Exchequer — 
Plummer  v.  Lee{y) — the  Court  decided  that,  where  the 
defendant  traversed  an  immaterial  averment,  there 
could  not  be  judgment  non  obstante  veredicto^  but  that 
there  must  be  a  repleader. 

For  these  reasons,  I  cannot  help  thinking  that,  if 
the  replication  in  this  case  had  averred  two  distinct 
facts,  and  the  rejoinder  had  traversed  one  wJiich  was 
immaterial,  and  was  found  for  the  defendant,  it  would 
not  have  admitted  the  other,  so  as  to  warrant  a  judg- 
ment non  obstante  veredicto.     But  even  if  it  were  so, 
the  doctrine  would  not  apply  to  such  a  case  as  this ; 
for,  here,  in  truth,  the  issue  is  immaterial — one  on 
which  no  judgment  can  be  given ;  not  because  an  im- 
material fact  is  traversed,  but  because  there  is  in  reality 
no  issue  at  all,  no  affirmance  on  one  side  of  the  same 
proposition  which  is  denied  by  the  other :  and  the  case 
belongs  to  a  numerous  class  of  immaterial  issues  which 
are  to  be  found  in  the  Books,  where  issue  is  taken  by 
one  party  on  that  which  is  not  alleged  by  the  other. 
I  would  instance  the  case  of  Enys  v.  Mohun  (z),  which 
was  an  action  against  the  assignee  of  a  lease,  to  whom 
the  estate  of  a  lessee  had  come  by  assignment,  and 
the  plea  was  that  the   lessee  did  not  assign  to  the 

{y)  2  M.  &  Welsby,  495 ;  5  Dowl.  Prac.  Gas.  755. 
(z)  Str.  847 ;  1  BarnardUton,  1 82.  220. 
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defendant;  and,  after  issue  joined,  a  repleader  was  }SS9. 
awarded,  it  being  an  issue  joined  on  what  was  not  gwtT^ 
alleged  in  the  declaration :  and  the  cases  in  Gilberts  v. 

C.  P.  48,  Sandhack  v.  Turvey{a),  and  Walker  v.  (p^i^  b\ 
Brook  (&),  all  afford  instances  of  the  same  kind.  In 
the  present  case,  the  replication  is,  that  the  collector 
had  not  any  lands  of  which  the  Commissioners  had 
notice ;  which  pleading  is  bad  on  special  demurrer,  as 
being  a  negative  pregnant,  that  is,  an  issue  that  ra- 
ther supposes  an  affirmative  than  the  contrary ;  but 
good  after  verdict;  Gilb.  C.  P.  163.  If  the  replica- 
tion had  been  proper,  it  should  either  have  denied 
that  there  were  lands,  or  admitted  that  there  were, 
and  averred  that  the  Commissioners  had  no  notice  of 
them  :  but  this  informal  replication  does  not  deny 
that  there  were  lands,  nor  does  it  admit  that  there 
were ;  but  it  means  in  effect  this — either  that  there 
were  no  lands,  or,  if  there  were,  that  the  Commis- 
sioners had  no  notice  of  them.  The  rejoinder  contains 
no  answer  to  this  proposition,  but  avers  simply  that 
there  were  lands — s,  fact  that  was  never  denied  by  the 
plaintiffs ;  and  on  this  ground  I  am  satisfied  that  this 
is  a  purely  immaterial  issue  (more  properly,  no  issue 
at  all),  which  is  not  cured  by  verdict,  upon  which  no 
judgment  can  be  given,  and  for  which,  in  the  Court 
below,  a  repleader  ought  to  have  been  awarded. 

In  answer  to  the  sixth  question  proposed  by  your 
Lordships,  I  have  to  stsAe  that,  in  my  opinion,  it  is  not 
competent  for  a  Court  of  Error  to  award  a  repleader* 
Upon  this  point  we  have  the  express  authority  of 
Lord  Hale — Holbech  v.  Bennet{c)y — ^who  said  that 
that  course  had  then  been  disused  more  than  one 
hundred  years,  and  could  no  longer  be  practised.    To 

(a)  Cro.  Jac.  585.  (c)  2  Saund.  319  a. ;  S.  C.  nom. 

{b)  1  Lord  llaym.  133.  Holbech  y.Benneiiy  2  Lav.  12. 
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1830.       the  same  effect  is  Crosse  v.  Bilston{d)  ;   and  I  believe 
GwYNNE     "^  instance  can  be  found  in  recent  times  of  such  a  pro- 
^-  ceeding.     The  reason  for  this  probably  is,  that  the 

iFarke  B.)  authority  given  by  the  writ  of  error  is  confined  \o 
giving  judgment,  whether  of  reversal,  affirmance,  or 
venire  de  novOy  on  the  existing  record  ;  and  that  the 
parties  are  not  before  them  to  replead.  They  have 
no  day  in  court,  and  are  not  necessarily  present  when 
the  judgment  is  pronounced.  The  defendant  in 
error  has  the  means  of  compelling  the  plaintiff  in 
error  to  assign  errors,  by  scire  facias  quare  executianem 
non  ;  and  the  plaintiff  in  error  may  oblige  the  de- 
fendant to  appear  and  join  in  error,  by  scire  facias  ad 
audiendum  errores ;  or  the  defendant  may  come  freely: 
but,  this  done,  the  record  in  error  does  not  usually 
state  the  presence  of  both  parties  when  judgment  is 
given  ;  and  judgment  may  certainly  be  affirmed  in 
the  absence  of  the  defendant,  as  is  stated  by  PawelU  J. 
in  Staple  v.  Heydon{e).  Be  this  as  it  may,  there  is 
no  doubt  but  a  Court  of  Error  does  not  now  possess 
that  power.  If  a  Court  of  Error  could  award  a  re- 
pleader, I  think  it  ought  to  do  so  in  this  case. 

I  think  the  answer  to  the  seventh  question  proposed 
by  your  Lordships  ought  to  be,  that  the  judgment 
should  be  for  the  plaintiffs  non  obstante  veredicto^  on 
the  ground  that  the  fifth  plea  confessed  the  right  of 
action  on  the  bond,  and  did  not  avoid  the  same  by 
sufficient  matter ;  that  is,  that  the  judgment  should 
be  affirmed.  But  if  I  am  wrong  in  supposing  that 
the  sale  of  the  lands  was  not  a  condition  precedent, 
then  I  am  of  opinion  that  the  judgment  for  the  plain- 
tiffs below  ought  to  be  reversed  simply ;  and  they 
must  begin  de  novo.     I  do  not  think  that  any  aid  can 

(rf)  6  Mod.  103.  {e)  6  Mod.  9. 
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be  lawfully  derived  from  the  other  pleadings  in  this  1839. 
case,  though  I  am  not  prepared  to  say  that  it  may  not  Gwynke 
in  some  cases.  It  was  said  in  Goodbume  v.  Bow-  ^  ^' 
man  (/  ),  and  very  truly,  that  "  most  of  the  cases  in  /p^^^  q  \ 
which  the  question  respecting  a  repleader  has  been 
considered,  were  before  the  statute  of  Annej  when 
only  one  plea  could  be  put  upon  the  record ;"  and 
that,  **  if  such  plea  did  not  contain  a  confession,  there 
was  no  part  of  the  record  by  which  the  deficiency 
could  be  supplied/'  The  Lord  Chief  Justice  proceeds 
to  state,  that,  in  that  case,  there  was  "  a  verdict  upon 
the  general  issue  ;"  and  that,  although,  in  considering 
the  merit  or  demerit  of  any  individual  plea,  recourse 
cannot  be  had  to  another,  unless  expressly  referred  to 
by  such  plea ;  yet,  as  the  application  to  enter  the 
verdict  is  founded  upon  the  whole  record,  upon  which 
it  appears  that  the  defendants  have  committed  the 
grievance  complained  of,  and  have  not  shown  any 
sufficient  justification,  it  may  be  considered,  that,  in 
that  point  of  view,  there  is  enough  to  warrant  the 
application" — for  judgment  nan  obstante  veredicto;  and 
that  "  no  rule  is  better  established  than  this,  that  the 
Court  will  not  grant  a  repleader,  except  where  com- 
plete justice  cannot  be  answered  without  it;'*  and  he 
cites  Symmers  v.  The  King  (g)  as  an  authority. 

This  doctrine  so  laid  down  by  the  Chief  Justice  is 
I  believe  new.  At  first,  I  felt  considerable  doubt  as 
to  its  being  well  founded :  but  it  is  extremely  con- 
venient and  reasonable ;  and  I  am  not  prepared  to 
say  that  any  valid  objection  can  be  made  to  it,  pro- 
vided it  be  explained  and  qualified  in  the  manner 
I  will  mention :  but  unfortunately  that  qualification 
will  exclude  the  present  case.     Where  it  applies,  a 

(/)  9  Bing.  52;  2  M.  &  Scott,  713, 
(g)  Per  Ashhuret,  J.,  Cowp.  5 1 0. 
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(Parke,  B.) 


new  mode  of  entering  up  the  judgment   upon  the 
record  would  be  required,  treating  the  issue  found  for 
the  defendant  as  immaterial,  and  proceeding,  not- 
withstanding the  verdict  on  that  issue,  to  give  judg- 
ment upon  the  other  issue  found  for  the  plaintiff.     Nor 
am   I  satisfied  that  the  doctrine  laid  down  by  the 
Chief  Justice  would  not  apply  to  a  case  in  which  the 
other  issues,  one  or  more,  being  each  material  and 
decisive  of  the  whole  cause  of  action,  are  each  found 
for  the  plaintiff,  although  they  severally  or  together 
did  not  confess  or  traverse  all  the  material  facts  alleged 
in  the  declaration  :  for  it  may  be  well  said  that  a 
repleader  is  to  be  granted,  to  enable  the  parties  to 
plead  properly  such  a  plea  as  would  be  decisive  of  the 
action  ;  and  if  they  have  already  done  so,  under  the 
power  given  by  the  statute  of  Anne,  and  raised  one 
or  more  correct  issues,  each  of  which  would  decide 
the  action,  and  the  Court  may  give  judgment  on  the 
finding  on  the  material  issue  or  issues,  such  a  course 
is  unnecessary:  and  I  am  disposed  to  think^.on  that 
ground,  after  full  consideration,  that  the   Court  of 
Exchequer  was  wrong  in  awarding  a  repleader  in  the 
case  of  Plummer  v.  Lee,  already  referred  to  ;  although 
it  would  have  been  rightly  awarded,  if  the  only  plea 
had  been,  the  traverse  of  the  immaterial  fact  alleged 
in  the  declaration.     But  I  am  of  opinion  that  this 
doctrine   will  not  help  the  plaintiffs  in    this  case; 
because  the  matter  of  the  fifth  plea  has  never  been 
tried  at  all  by  a  proper  issue.     The  defendant  had 
liberty  to  plead  that  plea,  and  has  a  right  to  all  the 
benefits  of  it ;  and  if  it  be  good  in  point  of  law  (which 
for  this  purpose  I  must  assume),  he  had  a  right  to 
have  the  facts  properly  disposed  of  by  a  proper  issue. 
This  has  not  been  done :  as  the  issue  was  found  in  his 
favour,  he  would  have  a  riglit  to  ask  for  a  repleader 
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if  the  plea  stood  alone,  and  cannot  be  deprived  of  that  18$9. 

right  if  it  is  joined  with  others.  Gwynbe 

I  am  therefore  of  opinion,  that,  assuming  the  fifth  ^' 

plea  to  be  good,  the  other  pleadings  would  not  help  /parke^  a) 
the    plaintiffs,   and  the  judgment  ought  to   be  re- 
versed. 

Mr.  Justice  Vaughan: — 1  have  considered  with  ( ^oMgAfln,  J.) 
attention  the  various  questions  which  in  this  com- 
plicated case  your  Lordships  have  propounded  to  the 
Judges ;  some  of  which,  being  "  inter  apices  doctrince 
pladtandi^'  might  be  expected  to  provoke  much 
difference  of  opinion.  I  have  found  great  difficulty 
in  bringing  my  mind  to  a  satisfactory  conclusion  upon 
some  of  them ;  which  may  cease  to  be  matter  of  sur- 
prise when  it  is  remembered,  that,  after  the  most 
anxious  consideration,  not  only  have  different  Judges 
taken  different  views  of  the  same  questions,  but  the 
same  Judges,  after  much  deliberation,  have  found 
themselves  constrained  to  give  different  judgments 
upon  the  same  question,  as  the  case  has  proceeded 
through  its  several  stages  in  the  Courts  below. 

To  the  first  question,  which  appears  to  be  the  most 
easy  of  solution,  I  answer  that  the  conduct  of  A.  B.^ 
under  the  circumstances  stated,  in  paying  over  to  the 
Receiver-general  any  part  of  the  monies  collected  by 
him  for  the  year  1828,  to  be  applied  to  the  service 
and  account  of  former  years,  was  a  direct  breach  of 
the  condition  of  the  bond.  But,  as  the  case  of  a 
surety  has  ever  been  regarded  with  favour  both  in 
Courts  of  Law  and  Equity,  his  liability  must  be 
demonstrated.  He  has  executed  a  bond  with  a  con- 
dition,  by  which  he  stipulates,  that,  on  ^.  jB.  being 
appointed  collector  of  the  taxes  for  the  district  in 
question  for  the  year  1828,  he  will  be  responsible  for 
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1839.  his  collecting,  and  well  and  truly  paying  over  to  the 
GwYVNB  Receiver-general,  all  such  monies  as  shall  come  to  his 
_   »•  hands  by  virtue  of  the  assessments  of  that  year.    True 

(Vmtghan  J.)  ^*  ^^  *^^^  -^*  -®"  ^^^  feithfuUy  coUect  all  the  sums  due 

upon  those  assessments,  and  did  pay  them  over  to  the 
Receiver-general ;  but  with  a  specific  appropriation  of 
part,  viz.  693/.,  to  the  account  and  service  of  a  former 
year,  for  which  year  the  defendant  below  was  not  his 
surety. 

Adverting  to  the  provisions  of  the  Act  43  Geo*  3, 
c.  99  (so  often  referred  to),  which  creates  and  defines 
the  obligations  and  duties  of  the  collector  and  of  his 
surety,  I  am  of  opinion  that  A.  B.  thereby  incurred 
a  forfeiture  of  the  penalty  of  the  bond.  But,  in  look- 
ing at  the  general  frame  and  context  of  the  Act  of 
Parliament,  one  cannot  fail  to  observe  that  the  duties 
and  the  responsibility  of  the  collector  and  his  surety 
are  several  and  distinct,  expressed  in  different  terms, 
and  depending  upon  very  different  provisions.  The 
office  of  each  is  an  annual  office ;  and,  in  considering 
the  questions  submitted  to  us,  we  must  carefully  avoid 
confounding  the  duties  of  these  respective  officers  for 
any  one  particular  year,  with  the  duties  of  any  prior 
or  subsequent  year.  It  may  happen  accidentally,  but 
not  necessarily,  that  the  collector  of  the  preceding 
year  may  also  be  appointed  collector  for  the  subse- 
quent year ;  and  that  the  surety  of  the  former  year 
may  chance  to  become  the  surety  for  the  collector  of 
the  following  year ;  and  so  vice  versd.  The  principal, 
or  collector,  engages  that  he  will  duly  collect,  and 
well  and  truly  pay  over  to  the  Receiver-general,  all 
sums  received  by  him  by  virtue  of  the  assessments 
made  in  the  year  1828,  to  the  service  and  account  of 
that  particular  year ;  and  the  surety  becomes  respon- 
sible for  the  faithful  discharge  of  this  duty :  but  if, 
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instead  of  paying  over  the  sums  collected  in  1828  to       183Q. 
the  service  and  account  of  that  year,  the  collector     gwymkb 
causes  the  same,  or  any  part  of  them,  to  be  applied  «• 

to  the  extinction  or  liquidation  of  an  arrear  which  he  (Yaughm  J) 
had  suffered  to  accumulate  in  any  former  year,  I  have 
no  hesitation  in  declaring  that  he  becomes  as  much 
a  defaulter  to  the  extent  of  such  misappropriation  as 
if  he  had  applied  the  money  to  the  payment  of  his 
own  private  debt ;  and  pro  tanto  the  parish  becomes 
liable  to  be  reassessed  to  make  good  such  deficiency, 
and  may  resort  to  the  surety  for  indemnification  to 
the  extent  of  the  default.  Whether  this  conduct  of 
A.B.  amounted  to  a  breach  of  the  condition  of  the 
bond,  cannot,  in  my  humble  judgment,  be  tried  by  a 
more  infallible  test  than  that  suggested  by  my  brother 
Parke ^  in  delivering  his  judgment  in  the  Exchequer 
Chamber,  wherein  he  observes  that  the  condition  of 
the  bond  is  to  be  construed  as  if  another  person,  and 
not  A.  B.y  had  been  collector  for  a  former  year:  and 
could  it  then  admit  of  any  doubt  that  it  would  be  a 
breach  of  the  condition  "  to  pay  well  and  truly  to  the 
Receiver-general,"  if  the  money  had  been  lent  by 
A.  B.  to  such  former  collector  to  enable  him  to  pay 
his  arrears,  although  the  money  had  been  so  applied  ? 
It  is  in  effect,  for  this  purpose,  an  appropriation  by 
A.  B.  to  the  payment  of  his  own  debt.  To  my  mind, 
this  proposition  involved  in  the  first  question  appears 
so  plain,  and  so  directly  in  unison  with  the  opinions 
(I  believe)  of  all  the  Judges  (whatever  difference  may 
be  found  to  exist  in  the  answers  to  be  returned  to  some 
of  the  subsequent  questions),  that  I  cannot  prevail 
upon  myself  to  waste  more  of  your  Lordships'  valu- 
able time  upon  the  consideration  of  it. 

The  second  question  opens  a  more  extended  field 
of  discussion,  and  is  calculated  to  excite  much  greater 
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1839. 
^ — , ' 

GwTVliE 

Burn  ELL. 
{Vaughanj  J.) 


differeDce  of  opinion.  We  are  told  that  A.  jB.,  at  the 
time  of  the  supposed  breach  of  the  condition  of  the 
bond,  had  certain  lands  and  goods  within  the  juris- 
diction  of  the  Commissioners,  of  which  they  had 
knowledge,  before  any  action  brought  upon  the  bond : 
and  we  are  asked  whether,  an  action  being  brought, 
it  would  be  a  defence  to  that  action,  that  the  Com- 
missioners did  not  before  suit  seize  and  sell  the  said 
lands  and  goods. 

The  answer  to  this  question  seems  to  depend  upon 
establishing  the  proposition  that  such  seizure  and  sale 
was  a  condition  precedent  which  must  be  complied 
with  before  the  surety  can  be  sued ;  and  whether  it 
be  such  a  condition  precedent  must  be  determined  by 
the  true  construction  of  the  proviso  in  the  13th  sec- 
tion of  the  43  Geo.  3,  c.  99,  regard  being  had,  at  the 
same  time,  to  the  power  and  authority  given  to  the 
Commissioners  by  the  5 2d  section  to  deal  with  the 
person  and  property  of  the  collector  making  default. 
It  has  been  argued,  and  I  think  correctly,  that  the 
clause  enabling  the  Commissioners  to  seize  the  lands 
and  goods  of  the  collector,  is  not  imperative,  but  di- 
rectory only,  and  is  not  a  step  necessarily  preliminary 
to  putting  the  bond  in  suit  against  the  principal. 
But  I  conceive  that  the  Legislature  has  drawn  a  dis- 
tinction, and  expressed  it  in  words  too  plain  to  be 
mistaken,  between  the  liability  of  the  principal  and 
of  the  surety,  and  has  with  the  most  guarded  caution 
placed  the  responsibility  of  the  latter  upon  the  more 
favoured  footing.  After  directing  the  form  of  the 
bond  to  be  taken  from  the  surety,  that  section  (s.  13) 
proceeds  to  enact  that  "  every  such  bond  given  by 
way  of  security  shall  be  prosecuted  by  the  Commis- 
sioners on  any  failure  or  default  of  the  collector :" 
but  accompanied  and   followed    by  this  remarkable 
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proviso,  which  I  regard  as  the  inducement  or  consi-        1839. 
deration  influencing  the  mind  of  the  surety  to  enter      gwynne 
into  the  obligation,  viz. :  **  Provided  always,  that  no  *'• 

such  bond  shall  be  put  in  suit  against  any  surety  for  /jraughm  J.) 
any  deficiency  other  than  what  shall  remain  unsatis- 
fied after  sale  of  the  lands,  tenements,  goods  and  chat- 
tels of  such  collector,  in  pursuance  and  by  virtue  of 
the  directions  and  powers  given  to  the  respective 
Commissioners  by  this  Act."  If  this  proviso,  admit- 
ted on  all  hands  to  have  been  introduced  for  the  sole 
purpose  of  giving  protection  to  the  surety,  and  of  eas- 
ing the  burthen  of  his  obligation,  does  not  disarm  the 
Commissioners  of  any  power  to  call  him  to  account 
until  the  deficiency  of  the  collector  has  been  ascer- 
tained, after  giving  credit  for  the  proceeds  resulting 
from  the  sale  of  his  lands  and  goods  pursuant  to 
the  powers  in  the  62d  section,  in  reduction  of  the 
balance,  I  ask  what  language  could  be  devised  more 
clear  to  convey  the  notion  of  a  strict  condition  pre- 
cedent than  the  words  of  this  proviso.  To  my  mind 
this  is  a  solemn  declaration  made  by  the  Legislature 
(contemplating  the  reluctance  with  which  persons 
might  become  sureties  in  bonds  of  this  description) 
that  whoever  executed  them  should  not  be  prosecuted 
for  the  default  of  the  collector,  until  after  the  Com- 
missioners had  first  seized  and  sold  all  the  real  and 
personal  estate  of  the  collector  of  which  they  had  any 
knowledge ;  and  that  the  Commissioners,  having 
given  credit  for  the  proceeds  in  reduction  of  the 
debt,  might  then,  and  then  only,  enforce  the  bond 
against  the  surety.  How  far  the  neglect  or  failure  of 
the  Commissioners  to  exercise  the  powers  delegated 
to  them  of  proceeding  against  the  lands  and  goods  of 
the  principal,  for  the  purpose  of  making  them  avail- 
able in  diminution  of  the  debt  or  balance  to  be  after- 
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1839.       wards  claimed  against  the  surety,  may  render  them 
X""^^    '       obnoxious  to  any  proceeding  by  mandamus,  or  by 
V.  suit  in  Equity,  or  otherwise,  we  are  not  called  upon 

BuBNELt.  j^  discuss :  but,  surely,  their  neglect  to  discharge  the 
trust  reposed  in  them  affords  no  just  ground  for  pre- 
maturely accelerating  the  liability  of  the  surety.  So 
harsh  a  construction  of  the  proviso  in  the  13th  sec- 
tion would  be  fraught  with  injustice,  and  virtually 
operate  as  a  fraud  upon  the  surety.  I  am  therefore 
of  opinion,  upon  the  plain  letter  of  the  Act  of  Par- 
liament, upon  the  clear  intention  of  the  Legislature, 
to  be  collected  from  the  whole  frame  and  spirit  of  its 
various  enactments,  and  upon  the  reason  of  the  thing, 
that  the  neglect  of  the  Commissioners  to  seize  and 
sell  the  lands  and  goods  of  the  collector  of  which  they 
had  knowledge,  before  the  action  was  commenced, 
would,  if  properly  pleaded,  afford  a  good  ground  of 
defence  to  such  action. 

To  the  third  question,  which  assumes  the  want  of 
knowledge  in  the  Commissioners,  and  their  igno- 
rance of  the  fact  of  the  existence  of  any  lands  or 
goods  belonging  to  the  collector  within  their  juris- 
diction, before  the  commencement  of  the  suit,  1 
answer,  De  non  existentibus  et  de  non  apparentibus 
eadem  est  et  ratio  et  lea:.  Upon  this  short  ground,  and 
on  this  plain  and  sound  principle,  I  am  of  opinion  that 
this  defence  of  the  surety  must  fail,  where  the  Com- 
missioners have  had  no  notice. 

Whether  the  issue  raised  by  the  rejoinder  to  the 
replication  to  the  fifth  plea  ought  to  have  been  found 
for  the  plaintiffs  or  for  the  defendant,  depends  upon 
the  matters  involved  in  that  issue.  If  the  rejoinder, 
not  having  traversed  the  fact  of  notice  to  the  Com- 
missioners, a  most  important  part  of  the  issue  ten- 
dered by  the  replication,  can  be  considered  as  having 
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tlie  legal  effect  of  impliedly  admitting  the  want  of       1830. 
notice  to  the  Commissioners  of  there  being  any  lands,     ^^^e 
&c.  of  A.  B.  within  their  jurisdiction  before  the  com-  v. 

mencement  of  the  action,  I  think  that  the  verdict  on  ^  han  J) 
that  issue  should  have  been  found  for  the  plainti£fs. 
But  I  cannot  satisfy  my  mind  that  the  defendant 
below,  by  his  rejoinder,  can  be  taken  to  have  made 
any  such  admission.  The  allegation  in  the  replica- 
tion that  the  Commissioners  sold  all  the  lands  of 
A.  B.  of  which  they  had  notice,  is  one  entire  and  sub- 
stantive allegation,  the  whole  of  which  the  defendant 
might  and  ought  to  have  tmversed ;  but,  by  omitting 
one  very  essential  part  of  it,  he  has  raised  an  imma- 
terial issue  (if  any  issue  be  raised),  in  which  I  think 
the  fact  of  notice  not  involved.  Taking  this  view  of 
the  subject,  the  finding  of  the  jury  that  A.  B.  had 
lands,  &c.,  properly  affirms  all  that  was  put  in  issue, 
and  therefore  entitles  the  defendant  to  have  it  entered 
in  his  favour  ;  but,  as  it  is  an  immaterial  issue,  what 
are  the  legal  consequences  resulting  from  such  find- 
ing of  the  jury,  will  be  seen  in  the  answer  to  the 
subsequent  questions. 

If  I  am  correct  in  supposing  that  the  verdict  should 
be  entered  for  the  defendant  upon  the  issue  raised  by 
the  rejoinder  to  the  fifth  plea,  and  that  it  would  be  no 
defence  to  the  action  that  the  lands  of  A.  B.  were  not 
sold  by  the  Commissioners,  unless  they  had  notice  of 
their  existence,  I  think  that  judgment  might  be 
entered  for  the  plaintiffs  non  obstante  veredicto,  pro- 
vided the  fifth  plea  can  be  considered  as  amounting  to 
a  confession  of  the  cause  of  action,  and  an  insufficient 
avoidance  of  it.  The  rule  as  applicable  to  cases  of 
this  description  is  laid  down  with  great  precision  and 
perspicuity  by  Lord  Chief  Justice  Abbott,  in  Lambert 
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1839.       V.  Taylor  (Ji).     He  says,  **  The  plea  being  bad,  the 
GwYNKE      defendant  certainly  cannot  have  judgment,  although 
V.         the  issue  is  found  for  him,  the  issue  being  taken  on  an 
'     immaterial  matter :    and  the  question,  whether  the 
'   '    plaintiff  can  have  judgment,  or  whether  there  ought 
to  be  a  repleader  (supposing  the  Court  competent  to 
award  a  repleader),  depends  upon  the  question  whe- 
ther the  plea  does  or  does  not  contain  a  confession  of 
a  cause  of  action  :  if  a  cause  of  action  be  confessed  by 
the  plea,  and  the  matter  pleaded  in  avoidance  be  in- 
sufficient, the  plaintiff  is  entitled  to  judgment  not- 
withstanding the  verdict."     The  same  rule  was  recog- 
nised and  confirmed  by  the  Court  of  Common  Pleas 
in  the  case  of  Goodbume  v.  Botvman  (i),  and  by  the 
Court  of  Exchequer  in  Plummer  v.  Lee  (k). 

Let  us  apply  this  test  to  the  fifth  plea.  That  plea 
states  that  A.  B.  did  well  and  faithfully  demand  and 
collect  all  the  sums  of  money  charged  in  the  said 
assessments ;  and  then  avers  that  he  was  possessed  of 
and  entitled  to  certain  lands  within  the  jurisdiction 
of  the  Commissioners,  of  which  the  plaintiffs  had 
notice,  and  which  they  might  have  seized  and  sold  to 
satisfy  the  sums  so  collected  and  detained,  or  not  duly 
paid  over,  by  him  in  pursuance  of  the  bond.  This 
plea  confesses  a  cause  of  action,  and  contains  matter 
in  avoidance  of  it,  capable  of  being  moulded  into  an 
issue  which,  properly  framed,  would  have  determined 
the  merits  of  the  case.  But  mark  the  mode  in  which 
the  plaintiffs  deal  with  this  plea  in  their  replication. 
They  state,  that  after  A.  B.  had  collected  the  sums 
assessed,  and  omitted  to  pay  them  over  to  the  Receiver- 

(Ji)  4  B.  &  C.  152  5  6  D.  &         (t)  9  Bing.  532 ;  2  M.  &  Scott, 
R.  188.  700. 

{k)  9  M.  &  Wclaby,  495  j  5  Dowl.  755. 
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general,  he  had  no  lands  within  the  jurisdiction  of  the        issQ, 
Commissioners  which  they  could  seize  and   sell,  of     ^^^ 
which  the  plaintiffs  had  notice.     Without  discussing  v. 

the  question  whether  the  plaintiffs'  replication  was 
not  inartificially  drawn,  and  open  to  a  special  demur-  ^  ^^  ' 
rer,  inasmuch  as  it  traverses,  not  the  single  fact  whe- 
ther A.  B.  had  land  within  the  jurisdiction  of  the 
Commissioners,  nor  the  fact,  simpliciter,  whether  the 
plaintiffs  had  notice,  but  the  compound  proposition, 
that  he  had  no  lands  of  which  the  plaintiffs  had 
notice.  Perhaps  the  more  correct  mode  of  replying 
to  a  plea  so  framed  would  have  been  either  to  have 
traversed  the  fact  of  A.  B.  ha^dng  lands,  or  the  fact 
of  the  plaintiffs  having  had  notice ;  the  one  or  the 
other,  but  not  both ;  the  failure  to  maintain  either 
being  fatal  to  the  defendant's  bar. 

Such  being  the  plea  and  the  replication,  the  de- 
fendant rejoins  that  A.  B.  had  lands  within  the  juris- 
diction, omitting  to  traverse  so  essential  a  part  of  the 
issue  tendered  by  the  replication  as  the  fact  of  notice. 
It  appears  to  me  that  the  plaintiffs  might  have  de- 
murred to  this  rejoinder,  as  tendering  an  immaterial 
issue  (if  not  amounting  to  a  departure),  passing  by  and 
losing  sight  altogether  of  the  fact  of  notice,  upon 
which  the  strength  and  sufficiency  of  the  bar  rested. 
Instead  of  doing  so,  they  have  countenanced  this  error, 
and  concurred,  by  adding  the  similiter,  in  sending  an 
issue  to  be  tried  by  a  jury,  which  cannot  dispose  of 
the  merits  of  the  case.  How  then  is  the  verdict  to 
be  entered  on  this  issue  ?  With  unfeigned  deference 
to  the  opinion  of  others,  I  conceive,  as  I  have  before 
stated,  that  the  verdict  should  be  entered  for  the  de- 
fendant, the  jury  having  found  the  only  fact  involved 
in  it  in  his  favour,  viz.  that  A.  B.  had  lands  within 
the  jurisdiction  of  the  Commissioners. 

VOL.  VII.  Y  Y 
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1 839.  There  being,  therefore,  a  plea  upon  the  record  which 

GwYNNE  confesses  a  cause  of  action,  and  which  contains  matter 
„  ^'  in  avoidance  of  it  which  mis^ht  have  determined  the 
(Vaughan,j.)  rights  of  the  parties,  but  which  has  failed  to  do  so 
from  their  mutual  neglect  to  observe  the  rules  of  good 
pleading,  I  think  the  plaintiffs  are  not  entitled  to 
enter  up  judgment  non  obstante  veredicto  upon  a  sup- 
posed implied  confession  in  the  rejoinder,  that  if  there 
were  lands  within  the  jurisdiction  of  the  Commis- 
sioners, the  plaintiffs  had  no  notice  of  them.  For  the 
other  reasons  suggested  by  my  brotlier  Coleridge  and 
the  very  learned  Baron  Parke,  I  agree  that  the  neg- 
lect of  the  defendant  to  traverse  the  fact  of  notice 
does  not  amount  to  any  such  implied  admission  of  it 

Supposing  the  judgment  could  not  be  so  entered, 
and  the  issue  raised  by  the  rejoinder  be  (as  I  appre- 
hend it  must  be)  adjudged  immaterial,  we  are  called 
upon  to  declare  our  opinion  upon  the  jurisdiction  of 
a  Court  of  Error  to  grant  a  repleader,  and  upon  the 
expediency  of  doing  so  in  the  case  before  us.  I  be- 
lieve it  has  been  a  prevalent  notion  in  fVestminster 
Hall  of  late  years,  that  a  Court  of  Error  cannot  award 
a  repleader :  and  the  neglect  or  forbearance  to  exer- 
cise this  right  through  a  long  succession  of  years,  is 
strong  evidence  against  the  existence  of  it.  Since  the 
statute  of  Anne,  which  allowed  defendants  anj^  num- 
ber of  pleas  the  Court  might  be  pleased  to  sanction, 
and  since  the  practice  of  granting  new  trials  has  grown 
into  daily  use,  the  awarding  of  a  repleader,  even  by 
the  Courts  below,  has  become  a  rare  occurrence ;  in- 
asmuch as  the  Court  from  whence  the  record  issues  is 
likely  to  render  such  proceeding  unnecessary.  In  the 
case  of  Bonnet  v.  Holbech  (/)>  Holhech  v.  Bennett  (in). 
Lord  Hale  is  reported  to  have  said,  that  in  ancient 

(0  2  Saiind.  319a.  (w)  2  Lev.  12. 
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times  it  was  usual  to  award  a  repleader  on  a  writ  of       1839. 
error  from  the  Common  Pleas  to  the  King's  Bench,     gwynke 
and  that  he  had  searched  and  found  several  rolls,  not  v- 

less  than  seven  in  number  (the  earliest  in  the  21 
Edxo.  1,  and  the  latest  in  the  33  Edw.  3),  in  which  a  ^  ^*  ^  '^ 
repleader  had  been  so  awarded;  but  he. adds,  it  was 
grown  obsolete  and  not  in  use  at  that  day.  I  am  not 
aware  that  the  jurisdiction  of  a  Court  of  Error  to 
award  a  repleader  (assuming  it  once  to  have  existed) 
has  ever  been  abolished  by  any  legislative  enactment, 
or  declared  illegal  by  any  judicial  decisions.  But 
since  the  time  of  Lord  Hale  more  than  a  century  and 
a  half  has  elapsed,  and  sunk  the  practice  (if  ever  it 
existed)  into  absolute  desuetude,  and  involved  the 
right  in  deeper  obscurity.  I  cannot,  therefore,  ven- 
ture to  affirm  the  jurisdiction  of  a  Court  of  Error  to 
award  a  repleader,  and  consequently  cannot  assert  the 
expediency  of  doing  so  in  this  case. 

This  leads  me  to  the  last,  and  the  only  remaining 
question,  viz.  what  judgment  ought  to  be  pronounced, 
supposing  a  Court  of  Error  cannot  or  do  not  award  a 
repleader :  to  which  I  answer,  in  a  word,  that  judg- 
ment cannot  be  pronounced  for  the  defendant,  because 
the  issues  found  for  him  are  immaterial  issues :  neither, 
as  it  appears  to  me,  can  judgment  be  pronounced  for 
the  plaintiffs  on  the  whole  record,  or  on  the  fifth  plea 
non  obstante  veredictOj  for  the  reasons  1  have  before 
stated. 

Deeply  regretting  the  time  and  cost  which  have 
been  expended  in  a  fruitless  litigation,  I  come  to  the 
conclusion  which  I  have  arrived  at,  after  much  fluc- 
tuation of  opinion,  and  with  great  reluctance,  that  the 
judgment  of  the  Court  below  should  be  reversed,  and 
the  plaintiffs  be  at  liberty  to  retrace  their  steps,  and 
begin  de  novOj  if  they  shall  be  so  advised. 
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1839.  Mr.  Justice  Littledale :—  In  answer  to  the  first  ques- 


GwTWB     ^^^^  proposed  by  your  Lordships,  I  am  of  opinion  that 
»•         the  conduct  of  -4 .  B.  was  a  breach  of  the  condition  of 

(iMtkdale  J.)  *^^  bond,  for  the  reasons  already  given  by  my  learned 

brothers. 

The  second  and  third  questions  are  so  much  con- 
nected together,  that,  with  the  leave  of  the  House, 
I  should  propose  to  give  an  answer  which  applies 
to  both. 

Two  questions  arise  on  the  construction  of  the 
statute  of  43  Geo.  3,  c.  99.  The  first  is,  whether  the 
sale  of  the  lands  and  goods  of  the  collector  be  a  con- 
dition precedent  to  putting  the  bond  in  suit  against 
the  surety.  The  second  is,  whether,  if  it  be  a  con- 
dition precedent,  it  applies  to  all  the  lands  and  goods 
of  the  collector,  or  only  to  those  which  were  known 
to  the  Commissioners ;  and  I  use  the  term  "  known," 
because  the  word  "  notice,"  which  occurs  in  the 
pleadings,  sometimes  means  that  knowledge  which  is 
acquired  by  specific  information  given  with  a  par- 
ticular object,  as  in  the  instance  of  notice  of  disho- 
nour of  bills  of  exchange,  and  other  cases  ;  but,  as 
applicable  to  the  present  case,  I  mean  by  the 
term  "  known,"  knowledge,  in  whatever  way  it  is 
acquired. 

Upon  the  first  of  these  points,  I  think  the  sale  of 
the  lands  and  goods  of  the  collector  is  a  condition 
precedent  to  putting  the  bond  in  suit.  The  13th 
section  of  the  43  Geo.  3,  c.  99,  after  prescribing  the 
form  of  the  bond  of  the  surety,  says,  that  "  every  such 
bond  given  by  way  of  such  security  as  aforesaid  shall 
be  prosecuted  by  the  Commissioners  on  any  failure 
or  default  of  the  collector :"  and  then  there  imme- 
diately follows  this  proviso — "  provided  always,  that 
no  such  bond  shall  be  put  in  suit  against  any  surety. 
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for  auy  deficiency  other  than  what  shall  remain  un-        1839. 
satisfied  after  sale  of  the  lands,  tenements,  goods  and      gwynne 
chattels  of  such  collector,  in  pursuance  and  by  virtue  «• 

of  the  directions  and  powers  given  to  the  Commis-  /x^^/^^g/^  j  x 
sioners  by  this  Act."  Here,  therefore,  is  a  provision 
that  the  bond  shall  not  be  put  in  suit  for  any  deficiency 
other  than  what  shall  remain  unsatisfied  after  a  par- 
ticular thing  done.  It  is  quite  clear,  that,  if  the 
lands  and  goods  have  been  sold,  the  bond  can  only  be 
put  in  suit  for  the  difference ;  but  if  there  are  lands 
and  goods,  and  they  can  be  sold  by  the  Commis- 
sioners under  the  powers  and  directions  of  the  Act, 
the  meaning  of  the  clause  is,  that  the  deficiency 
must  be  ascertained  first ;  for,  otherwise,  it  is  putting 
the  bond  in  suit  for  the  whole,  where  the  Act  says  it 
shall  only  be  so  for  a  deficiency.  It  is  a  very  reason- 
able provision  for  a  surety,  that  he  shall  not  be  called 
upon  until  all  has  been  got  from  the  collector  that 
can  be  raised. 

But  it  is  necessary  to  see  what  are  the  powers  and 
directions  given  by  the  Act,  by  which  the  deficiency 
is  to  be  ascertained.  They  are  contained  in  the  62d 
section,  which  enacts,  that  if  the  collector  makes  de* 
fault  in  the  particulars  enumerated,  the  Commissioners 
are  authorized  and  empowered  to  imprison  the  person, 
and  seize  and  secure  the  estate,  both  real  and  personal, 
of  the  collector,  wheresoever  the  same  can  be  discovered 
and  found:  and  the  Commissioners  who  shall  so  seize 
and  secure  the  estate  shall  and  they  are  empowered 
to  appoint  a  time  for  a  meeting  of  the  Commissioners; 
and  the  Commissioners  present  at  such  meeting,  in 
case  the  accounts  of  the  collector  be  not  delivered,  or 
the  money  detained  by  him  be  not  paid,  are  em- 
powered and  required  to  sell  and  dispose  of  all  such 
estates  which  shall  be  for  the  cause  aforesaid  seized 
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BVRltELL. 


1839.       and  secured.     It  is  said  that  this  clause  as  to  seizing 

the  estates  is  only  directory  to  the  Commissioners,  as 

they  are  only  authorized  and  empowered,  and  not  re- 

LIMtkdalTj )  9^^^^^,  to  seize ;  and  that  tliis  is  more  strongly  shown, 

because  in  the  subsequent  part  of  the  clause  the}^  are 
required  to  sell,  and  therefore  a  different  phraseology 
is  used.     There  is  not  the  least  doubt  but  that  the 
clause   as   to   seizing    is   only  directory,    and    only 
gives  a  discretion  to  the  Commissioners  that,  if  the 
collector  makes  default,  they  may  seize  and  secure 
the  estates ;  and  then,  if  at  the  subsequent  meeting, 
the  collector  does  not  pay  up  his  deficiency,  they  are 
required  to  sell.     It  is  very  reasonable  that  they  shall 
not  be  required  to  sell,  if  the  collector  can  redeem 
his  estate.     And  then  it  is  said,  that,  because  the 
clause  as  to  seizure  is  only  discretionary  with  the 
Commissioners,  they  need  not  seize  unless  they  think 
proper ;  and,  as  the  powers  and  directions  as  to  the 
seizure  and  sale  of  the  estates  arc  not  in  point  of  fact 
exercised,  and  need  not  be  so  unless  the   Commis- 
sioners think  proper,  the  deficiency,  after  the  exercise 
of  these  powers,  is  out  of  the  question,  and  does  not 
and  need  not  arise,  and  the  bond  may  be  put  in  suit 
without  regard  to  that.     But  I  think  not.     The  52d 
s^tion  relates  to  the  conduct  to  be  pursued  towards 
the  collector ;  and  the  Commissioners  will  no  doubt 
exercise  their  discretion  as  will  best  accord  with  the 
discharge  of  their  duties  to  the  Crown,  to  the  parish- 
ioners, and  to  the  collector  ;  but  if  they  do  not  think 
it  right  to  enforce  their  powers,  the  sureties  are  not  to 
suffer  by  that;  the  proviso  in  the  13th  section  is  in- 
troduced for  the  benefit  of  the  surety,  and  the  mean- 
ing of  it,  in  my  opinion,  is,  that  he  is  not  to  be  called 
upon  until  the  Commissioners  have  done  all  in  their 
power  to  make  the  collector  pay ;  and  if   for  any 
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reason  they  omit  to  do  that,  they  are  not  to  call  on        i839. 
the  surety.     If  it  be  not  a  condition  precedent,  I  do      ^^^^^^ 
not  see  how  the  surety  can  have  the  benefit  of  the  ». 

clause ;  for  if  the  surety  be  compelled  to  pay  the  whole,  (^^^^  j  \ 
1  do  not  think  he  could  have  a  mandamus  to  the  Com- 
missioners to  seize  and  sell ;  their  power  is  only  to 
seize  and  sell  if  the  collector  has  not  paid  the  money ; 
'jut  if  the  money  has  been  paid  by  other  means,  the 
collector  is  no  longer  indebted  to  the  Commissioners: 
besides,  if  a  mandamus  were  to  go,  it  must  be  for  the 
whole  direction  of  the  clause,  and  that  is  that  the 
money  arising  from  the  sale  shall  be  paid  to  the 
Receiver-general :  and  then  the  surety  would  have  to 
petition  the  Crown  to  be  repaid.  And  I  should 
doubt  whether  a  Court  of  Equity  would  compel  a 
sale,  unless  to  carry  the  whole  clause  into  effect,  and 
80  as  that  the  surety  might  petition  the  Crown  when 
the  money  had  got  into  the  hands  of  the  Receiver- 
general.  Perhaps  the  Commissioners  might  of  them- 
selves sell,  in  order  to  relieve  the  surety ;  but,  besides 
my  doubting  the  power  of  the  Commissioners  to  sell 
after  they  have  been  paid  by  the  surety,  I  do  not  think 
the  surety  ought  to  be  put  in  the  situation  of  having 
to  rely  upon  what  they  may  be  disposed  to  do. 

It  is  very  possible  that  some  inconvenience,  and  in 
some  cases  loss,  might  arise  if  the  bond  could  not  be 
enforced  against  the  surety  till  the  property  of  the 
collector  is  sold;  for,  certainly,  the  proceedings  under 
the  52d  section  must  be  attended  with  delay.  But  I 
do  not  think  we  have  anything  to  do  with  that  con- 
sideration ;  the  question  is  upon  the  construction  of 
the  Act,  as  it  is  presented  to  us. 

Some  distinction  was  raised  in  the  argument  as 
to  the  meaning  of  the  words  "  prosecute"  and  "  put 
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1839.       in  suit;"  and  it  was  suggested,  that  because  the  words 

GwYNNE      "pi'o&ecute  the  bond"  were  used  without  any  restric- 

V.  tion,  the  bond  might  be  enforced  by  action  immedi- 

(iMtkdaie  J)  ^^^^Y'      ^"^  ^  think  "prosecute"  and  "put  in  suit" 

are  synonymous:  in  pleading  a  writ,  the  common 
phraseology  is,  sued  and  prosecuted  out  of  the  Court, 
&c. :  and,  if  the  word  "sued"  alone,  or  "prosecuted" 
alone,  were  used,  it  would  mean  the  same  thing  as 
conjoining  the  two  words;  and  in  the  13th  section 
the  restriction  I  think  must  be  applied  as  well  to 
prosecuting  the  bond  as  putting  it  in  suit. 

The  other  question  is  as  to  notice  or  knowledge  of 
the  lands  and  goods;  as  to  which  there  is  more  doubt ; 
because  there  is  no  such  language  as  notice  or  know- 
ledge used  in  the  Act  of  Parliament ;  but  the  con- 
struction of  the  Act  of  Parliament  must  have  a 
reasonable  intendment  engrafted  upon  it,  arising  out 
of  the  existing  state  of  things:  and  I  think  it  can 
only  be  intended  that  the  Commissioners  shall  be 
compellable  to  seize  and  .sell  for  the  benefit  of  the 
surety  such  lands  and  goods  as  they  know  of :  it  is 
impossible  for  them  to  seize  things  of  which  they  are 
ignorant ;  and  it  would  not  be  any  breach  of  duty  in 
them  not  to  seize  lands  of  which  they  had  no  know- 
ledge. If  they  were  negligent  in  not  taking  reason- 
able means,  according  to  circumstances,  to  find  out 
the  efiects,  it  might  furnish  some  means  of  proceed- 
ing against  the  Commissioners;  but,  as  a  mere 
question  of  construction,  whether  they  were  bound  as 
a  condition  precedent  to  seize  that  of  which  they  had 
no  knowledge,  any  acts  of  negligence  or  want  of 
attention  in  that  respect  could  not  arise.  I  do  not 
think  the  words  "  wheresoever  the  same  can  be  dis- 
covered and  found,"  apply  to  this  part  of  the  construc- 
tion ;  and  I  think  that  means,  wherever  locally  they 
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can  be  found.     The  collector  might  have  some  small        i839. 
interest  in  public  works  and  undertakings  where  there      qwynne 
are  a  cfreat  number  of  proprietors,  as  to  which  the  v. 

.    .  Burn  ELL. 

Commissioners  would  have  no  means  of  obtaining  /j^^i^^  'j\ 
information.  So,  also,  an  estate  may  have  come  to 
him  as  heir-at-law  or  devisee  of  a  person  who  died 
the  day  before  the  bond  was  put  in  suit,  of  which  the 
Commissioners  knew  nothing;  or,  he  might  have  a 
small  quantity  of  goods  in  some  obscure  room ;  and 
many  other  cases  might  be  put  where  knowledge  of 
the  fact  of  his  having  lands  or  goods  would  be  utterly 
impossible  ;  and  then,  if  knowledge  were  not  made 
an  accompaniment  of  the  property,  a  very  small 
amount  of  eflFects,  under  circumstances  before  stated, 
would  prevent  the  bond  being  sued  upon.  I  do  not 
think  that  the  question  of  hardship  ought  to  influence 
my  opinion  either  on  one  side  or  the  other,  but  it 
may  be  observed  that  this  construction  does  not  seem 
to  impose  any  great  degree  of  hardship  on  the  surety  ; 
because,  if  he  looked  after  his  own  interests,  a  very 
little  exertion  would  enable  him  to  make  himself  ac- 
quainted at  least  with  the  material  parts  of  the 
property  of  the  collector ;  and  if  he  were  afraid  that 
the  Commissioners  may  not  be  very  anxious  to  get 
the  information  themselves,  it  would  be  very  easy  for 
the  surety  to  give  distinct  notice  of  the  property  to 
the  Commissioners — ^not  that  I  mean,  as  I  have  before 
stated,  that  express  notice  need  be  given,  for,  if  they 
have  knowledge  by  any  means  whatever,  that  consti- 
tutes notice  within  the  meaning  of  the  word  "  notice  " 
as  used  in  these  proceedings. 

The  result  of  these  remarks  on  the  second  and  third 
questions  is,  that,  under  the  circumstances  stated  in 
the  second  question,  there  would  be  a  good  defence 
to  the  action  ;  and  that,  uixder  the  circumstances  stated 
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1839.       in  the  third   question,  there  would  not  be  a  good 


""  defence  to  the  action. 


GWYKME 

V.  As  to  the  fourth  question, — the  replication  to  the 

URMELL.     £|^j^  pj^^  states  that  Bigy  had  no  lands  within  the 

'  jurisdiction  of  the  Commissioners  which  they  could 
seize  and  sell  of  which  they  had  notice,  and  that  all 
the  goods  and  chattels  of  Bigg^  within  the  jurisdic- 
tion of  the  Commissioners,  and  of  which  the  plaintiffs 
had  notice,  were  seized  and  sold.  The  rejoinder  to 
this  replication  says  that  Bigg  had  divers  lands  within 
the  jurisdiction  of  the  Commissioners  which  they 
could  and  might  have  seized  and  sold,  and  that  all 
the  goods  and  chattels  of  Bigg,  which  could  and 
might  and  ought  to  have  been  discovered  and  found 
by  the  Commissioners,  were  not  seized  and  sold  in 
pursuance  of  the  directions  and  powers  given  to  the 
Commissioners  by  the  said  Act  of  Parliament,  in 
manner  and  form  as  the  plaintiffs  had  above  in  that 
behalf  alleged,  and  of  this  the  defendant  puts  him- 
self upon  the  country.  And  the  finding  of  the  jury 
on  the  issue  so  tendered  is — *•'  And  as  to  the  issue 
twelfthly  above  joined,  the  jurors  say  that  Bigg  had 
lands  or  houses  to  him  belonging  of  the  value  of  121  /., 
which  could  and  might  have  been  seized  and  sold  by 
the  Commissioners  in  pursuance  and  by  virtue  of  the 
directions  and  powers  given  to  the  Commissioners  by 
the  said  Act  of  Parliament ;  and  that  Bigg  had  also 
goods  and  chattels  to  him  belonging,  of  the  value  of 
200/.,  which  also  they  could  and  might  have  seized 
and  sold  in  like  manner,  under  and  by  virtue  of  the 
provisions  of  the  said  Act/'  Now,  in  this  part  of  the 
finding,  the  issue  raised  in  the  rejoinder  is  found  for 
the  defendant.  It  is  very  true  that  the  j  ury  also  find 
that  the  Commissioners  had  not  notice  of  Bigg  being 
possessed  of  the  houses  or  lands ;  but  they  find  that 
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they  liad  reasonable  grounds  for  believing  that  Biffg       1B39, 
possessed  the  said  household  goods,  which  might  have     gwtmne 
b<  en  seized  and  sold  by  them  under  and  by  virtue  of  ^• 

the  provisions  of  the  said  Act  of  Parliament,  and  that  /j^/z^^bfe  J.^ 
Biffg  absconded :  but  the  other  facts  found  on  the 
special  verdict  as  to  this,  are  not  put  in  issue  by  the 
rejoinder  to  the  replication  to  the  fifth  plea.  And 
the  findings  as  to  that  do  not  vary  the  finding  of  the 
issue  on  the  facts  alleged.  And  therefore,  in  answer 
to  the  fourth  question,  I  think  the  verdict  must  be 
entered  for  the  defendant. 

To  the  fifth  question, — 1  think  the  plaintiflTs  are 
not  entitled  to  judgment  non  obstante  veredicto,  llie 
fifth  plea  states  that  Bigg  had  lands  and  goods  of 
which  the  Commissioners  had  notice,  and  which  were 
subject  and  liable  to  be  seized  and  sold,  and  which 
might  have  been  seized  and  sold,  but  which  remained 
unsold  by  the  Commissioners.  This  plea,  in  my 
opinion,  is  a  good  answer  to  the  action,  unless  it  be 
impeached,  and  the  effect  of  it  taken  away,  by  the 
subsequent  pleadings :  it  confesses  the  bond,  and 
avoids  the  effect  of  it.  The  replication  to  this  plea 
says  that  Bigg  had  no  lands  which  the  Commissioners 
could  seize  and  sell,  of  which  they  had  notice ;  and 
that  all  the  goods  of  Bigg  of  which  the  Commissioners 
had  notice  were  seized  and  sold.  The  rejoinder  says, 
that  Bigg  had  lands  which  the  Commissioners  might 
have  seized  and  sold,  and  that  all  the  goods  of  Bigg 
which  could  and  might  and  ought  to  have  been  dis-- 
covered  and  found  by  the  Commissioners,  were  not 
seized  and  sold  in  pursuance  of  the  directions  and 
powers  given  to  the  Commissioners  by  the  said  Act 
of  Parliament,  in  manner  and  form  as  the  plaintiffs 
have  alleged. 

Now,  the  plea  being    good,  and  the  replication 
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1839.       being  also  a  good  answer,  a  material  point  in  dispute 

Q^YNNE      ^^  tending  towards  an  issue.      But  when  the  defen- 

'0'         dant  comes  to  rejoin,  he  drops  all  about  the  notice. 

(LUtUdale  J.)  Now,  as  notice  is  a  material  point,  the  rejoinder  is 

bad,  because  it  omits  to  put  in  issue  a  material  point ; 
and  the  rejoinder  might  have  been  demurred  to :  but 
the  plaintiffs  have  not  demurred,  but  they  have  joined 
issue  upon  a  fact  which,  taken  simply  of  itself,  is  not 
sufficient  to  decide  the  merits  of  the  case,  and  may 
be  treated,  not  as  altogether  immaterial,  because  it  is 
material  whether  Bigg  had  lands ;  but,  though  ma- 
terial in  part,  it  is  not  material  to  decide  the  case,  but 
is  rather  to  be  treated  as  insufficient. 

The  cause  is  tried  upon  the  issue  so  tendered  and 
joined  ;  and  the  verdict,  if  it  is  to  be  confined  to  the 
very  words  of  the  issue,  is  found  for  the  defendant. 
But,  as  the  plea  itself  is  a  good  plea,  I  do  not  think 
the  subsequent  defects  in  the  pleadings  are  to  inva- 
lidate the  plea  to  such  an  extent  as  to  say  that  the 
plaintiff  is  entitled  to  a  verdict  non  obstante  veredicto. 
llie  cases  where  the  plaintiff  is  entitled  to  such  a 
benefit,  are,  where  the  plea  to  the  action  is  insuffi- 
cient :  here  the  plea  is  sufficient ;  but  the  plaintiffs 
have  not  taken  care  to  put  the  plea  (if  one  may  so 
express  it)  out  of  doors.  If  the  rejoinder  could  be 
taken  to  be  a  confession  of  the  want  of  notice,  it  might 
be  contended  that  the  judgment  ought  to  be  entered 
for  the  plaintiffs ;  because,  if  the  defendant  has  ad- 
mitted want  of  notice,  then  the  finding  of  the  jury 
that  Bigg  had  lands,  when  coupled  with  the  confes- 
sion of  the  defendant  that  there  was  no  notice,  would 
show  that  he  had  no  defence.  But  I  do  not  think 
that  the  defendant  can  be  taken  to  have  confessed 
that  the  Commissioners  had  no  notice ;  for  the  alle- 
gation that  Bigg  had  lands  of  which  the    Commis- 
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sioners  had  notice,  is  one  entire  allegation  ;  and  the        I839. 
notice  is  not  alleged  as  a  substantive  thing  ;  and  I  do      qwynns 
not  think  that  the  dropping  part  of  an  allegation,  when  «. 

the  other  part  by  that  means  becomes  immaterial,  is  fjjttUdaie/j.) 
to  be  an  admission  of  what  is  so  dropped. 

To  the  sixth  question, — I  think  a  Court  of  Error 
cannot  award  a  repleader,  for  the  reasons  given  by 
my  learned  brothers.  If  it  could  be  awarded,  it  should 
be  so  in  this  case. 

As  to  the  seventh  question, — I  see  nothing  to  en- 
title the  plaintiffs  to  judgment  on  the  whole  record. 
Whatever  may  be  the  case  as  to  the  other  pleadings, 
I  think  that  as  to  the  seventh  question,  we  are  confined 
to  the  questions  arising  out  of  the  fifth  plea.  As  I  think 
that  the  fifth  plea  constitutes  a  good  defence,  and  as 
the  plaintiffs  have  not  taken  care  to  get  rid  of  it,  but 
have  gone  to  trial  on  an  immaterial  issue,  though  the 
verdict  must  be  entered  for  the  defendant,  yet  no 
judgment  can  be  entered  for  him  :  and  as,  for  the  rea- 
sons I  have  before  given,  I  think  the  plaintiff  is  not 
entitled  to  judgment  non  obstante  veredicto j  I  think 
that  the  judgment  given  in  the  Court  below  must  be 
reversed. 


Lord  Brougham  : — This  was  an  action  brought  on  i840 : 
a  bond,  in  which  the  present  Plaintiff  in  Error,  the  ^"*^  ^^' 
defendant  below,  was  surety  for  a  person  of  the  name 
of  Biggj  who  was  appointed,  under  the  43  Geo.  3, 
c.  99,  and  other  Acts  which  that  Act  consolidated 
and  amended,  collector  of  assessed  taxes  for  the 
parish  of  St.  Matthew,  BethnaUgreen.  The  action 
was  brought  for  the  recovery  of  the  sum  of  693/., 
which  was  alleged  to  be  due  to  the  Receiver-general 
of  the  county  of  Middlesex,  in  consequence  of  Bigg 
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not  haying  paid  in  that  sum  to  the  account  of  the 
year  1828-9,  for  which  the  Plaintiff  in   Error  had 
become  surety,  and  for  which  it  was   received  and 
collected  by  Bigg,  but  to  the  account  of  the  year  im- 
mediately preceding,  for  which  year  the  Plaintiff  in 
Error  was  not  surety.     Many  questions  arose,  both  in 
the  Court  below,  and  afterwards  in  the  Court  of  Ex- 
chequer Chamber,  which  are  at  last  brought  by  appeal 
before  your  Lordships,  upon  the  liability  of  that  surety, 
and  upon  the  pleadings  in  the  cause.     The  question 
on  the  latter  did  not  arise  in  the  Court  of  Common 
Pleas,  but  in  the  first  Court  of  Error  into  which  the 
case  was  brought,  yiz.  the  Court  of  Exchequer  Cham- 
ber.    To  the  action  upon  the  bond  various  pleas  were 
pleaded,  and  various  issues  raised  upon  the  pleadings, 
to  which  it  is  now  unnecessary  that  I  should  call 
your  Lordships'  attention.     But  much   that  I  hare 
now  to  offer  will  depend  upon  the  pleadings,  and  there- 
fore to  Ihe  state  of  the  pleadings  it  will  be  my  duty 
in  a  little  time  to  direct  your  Lordships*  attention. 
Suffice  it  at  present  to   say,   that  the  issues   beii^ 
joined,  were  tried  before  Mr.  Baron  Aldersouj  when 
questions  were  put  to   the  jury,   to  the  number  of 
seven ;  to   which  questions  they  returned    answers ; 
and  upon  them,   by  consent,  a  general   verdict  was 
entered  for  the  Plaintiff  in  Error,  with  leave  to  move 
the  Court  of  Common  Pleas,  in  which  the  action  was 
brought,  to  set  aside  that  verdict  and  enter  a  verdict 
ioT  the  penalty  of  the  bond  ;  and  that  Court  being 
moved,  it  was  agreed  that  a  special  case   should  be 
taken,  to  be  turned,  if  necessary,  into  a  special  ver- 
dict, with  a  view  to  carry  the  question    elsewhere, 
should  one  or  the  other  of  the  parties  not  be  satisfied 
with  the  judgment  of  that  Court.     The   point    was 
first  argued  before  that  Court  on  the  special  case, 
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which  was  afterwards  turned  into  a  special  verdict.        184a 
The  Court  of  Common  Pleas,  on  the  argument  of  that      '    " 

GwTMIfB 

case,   pronounced  judgment  for  the  then  plaintiffs,  v. 

the  Commissioners  of  assessed  taxes  in  that  parish,  Burnrlu 
the  present  Defendants  in  Error,  for  the  sum  of  693  /., 
which,  as  I  have  already  stated,  is  that  respecting 
which  the  question  had  arisen.  Upon  that,  a  writ  of 
Error  was  brought  in  the  Court  of  Exchequer  Cham- 
ber; and  that  Court,  after  very  great  difference  of 
opinion,  finally  affirmed  the  judgment  of  the  Court  of 
Common  Pleas,  The  writ  of  error,  which  brings  it 
before  your  Lordships,  was  then  sued  out  by  the  party 
who  was  defendant  in  the  original  proceeding,  but 
who  now  became  the  Plaintiff  in  Error,  against  the 
judgment  of  the  Court  of  Exchequer  Chamber, 
which  had  affirmed  the  judgment  of  the  Court  of 
Common  Pleas ;  and  your  Lordships,  on  hearing  this 
case  argued  (which  it  was  at  great  length,  and  with 
great  learning  and  ability),  had  the  assistance  of  nine 
of  the  learned  Judges,  including  several  of  those 
Judges  who  had  attended  the  discussion  in  the  Exche- 
quer Chamber ;  but,  I  think,  none  of  those  learned 
Judges  who  had  originally  pronounced  the  judgment 
in  the  Court  of  Common  Pleas.  Those  learned  Judges 
who  attended  the  arguments  here,  differed  very  mate- 
rially on  some  points ;  on  others  they  almost  all  con- 
curred :  to  the  exceptions  I  shall  presently  call  the 
attention  of  your  Lordships.  The  result  is,  that  it 
remains  for  your  Lordsliips  to  pronounce  judgment; 
and  I  certainly  feel,  in  the  circumstances  I  have  stated, 
very  considerable  anxiety  in  recommending  the  judg- 
ment about  to  be  submitted  to  your  Lordships,  though 
I  think  your  Lordships  will  perceive,  when  I  have 
gone  through  the  circumstances  of  this  somewhat 
singular  case,  which  it  will  be  my  duty  to  do  rather 
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1840.       fully,  that  there  will  be  no  doubt  what  course  your 
^^    '      Lordships  ought  to  take. 

V.  There  were  several  points  made  in  the  Court  below, 

***^^'  which  have  not  been  so  far  relied  on  here  as  to  require 
the  consideration  of  your  Lordships ;  and  accordingly 
on  these  you  put  no  questions  to  the  learned  Judges. 
These  related  chiefly  to  the  issues  on  the  8th  and 
11th  pleas;  and  the  question  raised  on  them  was, 
whether  the  provisions  of  the  Act  regarding  the  pre- 
vious examination  of  the  collector  by  the  Commis- 
sioners, and  the  hastening  his  payment  of  the  monies 
collected  to  the  Receiver-general,  were  imperative,  so 
as  to  constitute  those  proceedings  by  the  Commis- 
sioners conditions  precedent  to  their  proceeding 
against  the  surety,  or  were  only  directory.  That 
they  were  only  directory,  all  the  Judges  below,  both 
in  the  Common  Pleas  and  Exchequer  Chamber, 
appear  to  have  agreed ;  nor  can  there  be  any  further 
doubt  upon  the  point.  We  therefore  come  to  the 
questions  which  properly  now  remain  for  considera- 
tion. The  first  which  presents  itself  needs  not  to 
detain  us  long,  but  it  must  be  disposed  of  before  the 
others,  which  are  mainly  in  dispute,  can  arise.  Was 
the  payment  by  the  collector  of  693/.  (the  sum  for 
which  the  plaintiflF  has  recovered)  to  the  Receiver- 
general,  not  to  the  account  of  the  year  1828-9,  for 
the  service  of  which  year  it  had  come  to  his  hands, 
but  to  the  account  of  a  former  year,  during  which  the 
defendant  was  not  security,  a  breach  of  the  condition 
in  the  bond  ?  It  appears  to  me  very  clear  that  such 
payment  was  not  well  and  truly  paying  according  to 
the  true  intent  and  meaning  of  the  Acts.  The  Acts 
intend  and  mean  that  the  money  of  each  year  should 
be  carried  to  the  account  of  that  year.  But  the  pay- 
ments made  in  this  case  were  made  in  discharge  of 
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a  debt  due  for  a  former  year.     The  appointment  of       1840. 
collector  is  annual ;  and  I  really  can  see  no  difference     gwynne 
in   the  construction  that  ouffht  to  be  put  upon  the  ^• 

Burn  ELL 

statute  here,  and  that  which  ought  to  be  put  on  it  in 
a  case  where  a  different  person  had  been  collector  in 
the  former  year.  Had  it  been  so,  and  had  the  money 
been  paid  to  the  account  of  that  person's  debt,  no 
doubt  whatever  could  have  been  raised.  Here  it  is 
paying  another  debt  of  the  collector  himself;  and 
though  the  public  are  the  creditors  in  both  cases,  yet 
it  is  the  payment  of  another  debt  as  much  as  if  it  had 
been  owing  to  another  creditor.  Accordingly,  we 
find  all  the  learned  Judges  are  agreed  in  their  opi- 
nions upon  this  point.  On  this  point,  too,  the  Judges 
of  the  Common  Pleas  were  unanimous. 

The  next  question  is  one  upon  which  the  Court  of 
Common  Pleas  gave  no  opinion,  and  on  which  all  the 
other  Judges,  with  one  exception,  are  agreed ;  both 
those  whose  assistance  we  had  here,  and  those  who 
dealt  with  it  in  the  Exchequer  Chamber.  That 
question  is,  whether  the  seizure  and  sale  of  the  col- 
lector's lands  and  goods  by  the  Commissioners  con- 
stituted a  condition  precedent  to  their  putting  the 
bond  in  suit  against  his  surety  ?  The  words  of  the 
13th  section  of  the  Act  appear  to  leave  no  reasonable 
doubt  on  this  subject.  After  pointing  out  the  man- 
ner of  giving  security,  the  section  proceeds  to  enact, 
^^  that  no  such  bond  shall  be  put  in  suit  against  any 
surety  or  sureties  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  the  sale  of  the  lands  and 
goods  of  such  collector,  in  pursuance  of  the  directions 
and  powers  given  to  the  respective  Commissioners  by 
this  Act."  Now,  as  this  taken  by  itself  could  leave  no 
doubt  that  the  bond  was  only  to  be  sued  upon  for  the 
balance  left  unpaid  after  the  collector's  lands   and 

VOL.  VII.  Z  z 
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goods  had  been  seized  and   sold,  and   as  the  only 
ground  upon  which  a  question  can  be  raised,  is  the 
reference  made  to  the  powers  given  by  the  Act,  which 
are  specified  in  the  5  2d  section,  it  becomes  material 
to  consider  that  section.     It  empowers  and  authorizes 
(but  does  not  require)  the  imprisonment  of  the  col- 
lector's person,  and  the  seizure  of  his  estate,  real  and 
personal,  '^  wheresoever  the  same  can  be  discovered 
and  found ;"  and  then  it  authorizes  and  requires  the 
sale  of  the  property  which  may  have  been  seized,  if 
the  collector  shall  not    have   paid  before    the  next 
meeting:   from  which  it   is  contended   that   as  the 
Commissioners  have  a  discretion  given  them  to  seize, 
and  are  duly  required  to  sell  what  they  have  seized, 
they  must  sell,  and  are  forbidden  by  the  proviso  in 
the  13th  section  to  sue  the  surety  for  more  than  the 
balance  left  unsatisfied  by  the  seizure  and  sale,  in  case 
they  shall  have  elected  to  seize  and  sell  under  the 
62d   section.      But  the  reason   why  the    seizure  is 
discretionary,  and  the  sale  alone  imperative,  is  to  give 
the  collector  the  opportunity  of  redeeming  afier  the 
seizure.     The  6  2d  section  relates  to  the  proceedings 
against  the  collector ;  the  1 3th  to  those  against  the 
surety,  and  the  proviso  in  the  latter  appears  expressly 
framed  for  the  benefit  of  the  surety.     Whoever  gives 
bond  for  the  collector,  must,  on  reading  the  1 3th  sec- 
tion, suppose  that  he  only  becomes  bound  for  what 
remains  unsatisfied  after  the  seizure  and   sale  of  the 
collector's   property.     To   hold   that  the    discretion 
given  by  the  6 2d  section  of  proceeding  against  the 
collector,  imports  into  the  1 3th  a  condition  ^*  in  case 
the  Commissioners  shall  choose  to  seize,"   would  be 
altering  the  nature  of  the  proviso,  rendering  it  un- 
availing to  the  surety,  and  placing  him  in  the  same 
situation  in  which  the  collector  himself  is  imder  the 
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Statute  of  Will.  3,  and  in  which  the  surety  would  liave        isu). 
been  Imd  no  proviso  been  introduced  into  this  Act  in      ^^^     ' 

...  .  OWYNNE 

his  favour ;  although  it  is  plainly  the  intention  of  the  ^• 

proviso  to  place  him  in  a  better  situation  than  the 
collector.  The  argument  used  that  the  power  given 
by  the  52d  section  may  be  exercised  in  the  surety's 
favour  after  he  shall  have  been  compelled  to  pay  the 
debt,  and  that  a  mandamus  will  lie  to  compel  the 
Commissioners  to  seize  and  sell,  does  not  appear  to 
have  any  good  foundation.  The  power  given  by  that 
section  is  to  seize  and  sell  for  the  collector's  debt. 
The  power  given  is  to  seize  on  his  default,  and  sell 
for  what  he  has  left  unpaid.  If  the  payment  by  the 
surety  is  his  payment,  there  is  no  power  to  seize  and 
sell,  for  there  is  no  debt.  If  the  payment  by  the 
surety  is  not  his  payment,  then  there  may  be  a  debt, 
and  there  may  be  a  power  to  seize,  but  there  is  more, 
there  is  an  obligation  to  pay  over ;  just  as  if  the  debt 
subsisted  ;  for  the  words  require  a  payment  into  the 
hands  of  the  Receiver-general  of  such  sums  as  have 
not  been  accounted  for  by  the  collector ;  so  that  if  the 
Commissioners  are  compellable  to  seize  and  sell 
because  the  surety  has  paid,  they  are  compellable  to 
pay  the  whole  debt  into  the  Receiver-general's  hands, 
although  the  surety  shall  have  previously  paid  it,  and 
then  the  surety  must  look  to  the  Receiver  for  being 
reimbursed,  without  there  being  any  words  whatever 
in  the  statute  giving  him  such  resource  for  the  reco- 
very of  what  is  due  to  him :  a  proposition  which  seems 
wholly  untenable.  It  therefore  appears  sufficiently 
plain  that  the  bond  cannot  be  put  in  suit  against  the 
surety,  unless  and  until  the  Commissioners  have 
exercised  the  power  given  them  against  the  principal. 
Although,  where  a  statutory  enactment  is  clear,  there 
is  no  occasion  to  argue  from  the  consequences  of  a 
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1840.  construction,  and  where  it  is  ambiguous,  such  an 
argument  is  only  admissible  if  it  is  connected  with 
the  general  intention  of  the  Act,  yet  we  cannot  avoid 
perceiving  here,  that  unless  the  Commissioners  are 
obliged  to  seize  the  collector's  goods  before  suing  the 
surety,  they  may,  and  very  likely  will,  proceed  against 
a  solvent  surety,  rather  than  incur  the  trouble  of 
seizing  and  selling ;  so  that  the  whole  benefit  plainly 
intended  for  the  surety  will  be  lost  to  him. 

The  next  question  has  given  rise  to  a  much  greater 
diversity  of  opinion :  it  is,  whether  the  Commissioners 
are  bound,  before  proceeding  against  the  surety,  to  seize 
all  the  collector's  lands  and  goods,  or  only  those  of 
which  they  have  notice ;  meaning  by  notice,  as  it  is 
now  on  all  hands  agreed,  knowledge,  however  ac- 
quired. The  proviso  in  the  13th  section  is  clear  and 
express  that  the  bond  shall  not  be  put  in  suit  for  any 
deficiency  other  than  what  shall  remain  unsatisfied 
after  the  sale  of  the  lands  and  goods  of  the  collector, 
in  pursuance  of  the  directions  and  powers  of  the  Act ; 
that  is,  of  those  given  by  the  52d  section.  This  sale 
being  by  what  has  been  already  shown  a  condition 
precedent,  the  13th  section  must  be  read  as  if  it  pro- 
vided that  the  surety  shall  not  be  sued  until  after  the 
lands  and  goods  of  the  principal  shall  have  been 
Bold  under  tlie  powers  of  the  52d  section,  which  au- 
thorizes the  seizure  and  sale  of  the  whole  estate 
wherever  it  can  be  discovered  and  found.  The  two 
sections  taken  together  thus  make  no  exception,  but 
render  the  sale  of  all  the  principal's  estate  a  condi- 
tion precedent  to  proceedings  against  the  surety. 
Have  we  any  right  to  graft  upon  this  plain  and  posi- 
tive enactment  a  qualification  restricting  the  perform- 
ance of  the  condition  to  the  seizure  and  sale  of  such 
estate  only  as  shall  have  come  to  the  knowledge  of 
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the  Commissioners?  The  only  words  that  can  be  134.0. 
supposed  to  import  any  restriction  whatever  are  these : 
"  wheresoever  the  same  can  be  discovered  or  found." 
But  these  words  only  refer  to  the  local  situation  of  the 
property,  and  are  meant  to  give  a  power  over  the 
whole,  wheresoever  situated.  They  are  enabling 
words,  words  of  enlargement  rather  than  restriction. 
They  import  that  whatever  property  can  anywhere  be 
found,  may  be  seized.  If  they  are  read  as  they  must 
be  to  support  the  argument  raised  upon  them,  they 
must  be  read  thus  :  "  whensoever  the  property  shall 
be  discovered  or  become  known  to,"  or  rather,  *'  if 
any  such  property  shall  be  discovered  or  become 
known  to"  them.  But  how  could  they  seize  any 
which  had  not  become  known  to  them?  This  is 
plainly  an  insensible  construction,  and  the  words  can 
only  refer  to  the  situation.  They  mean  all  property 
wheresoever  found.  It  is  not  to  be  denied  that  the 
condition  of  notice  may  sometimes  be  implied  where 
the  conditions  of  an  enactment  do  not  specify  it: 
but  this  cannot  be  in  cases  where  the  party  has  no 
exclusive  means  of  knowledge,  nor  any  duty  to  inquire. 
The  surety  may  know  more  about  the  affairs  of  the 
collector  than  the  Commissioners,  but  not  necessarily 
so  ;  nor  is  there  any  duty  cast  upon  him  more  than 
upon  them,  to  become  acquainted  with  the  collector's 
property.  The  consequences  of  a  construction  which 
does  not  hold  notice  to  be  necessary,  form  confess- 
edly the  only  ground  for  maintaining  the  affirma- 
tive of  the  proposition.  It  is  said,  and  truly  said, 
that  if  the  Commissioners  cannot  proceed  against  the 
surety  until  all  the  property  of  the  collector  is  seized, 
they  may  not  be  safe  in  proceeding  while  any  un- 
known parcel  of  goods  exists,  or  in  case  any  estate, 
real  or  personal,  has  on  the  eve  of  the  seizure  come  to 
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1840.  the  collector  by  descent,  devise  or  bequest;  but 
GwYMNE  nothing  can  be  more  dangerous  than  to  make  such 
„    ^-  considerations  the  OTound  of  construing:  an  enactment 

quite  complete  and  unambiguous  in  itself.  If  we  de- 
part from  the  plain  and  obvious  meaning  on  account 
of  such  views,  we  in  truth  do  not  construe  the  Act 
but  alter  it.  We  add  words  to  it,  or  vary  the  words 
in  which  its  provisions  are  couched.  We  supply  a 
defect  which  the  Legislature  could  easily  have  sup- 
plied, and  are  making  the  law,  not  interpreting  it. 
This  becomes  peculiarly  improper  in  dealing  with  a 
modem  statute,  because  the  extreme  conciseness  of 
the  ancient  statutes  was  the  only  ground  for  the  sort 
of  legislative  interpretation  frequently  put  upon  their 
words  by  the  Judges.  The  prolixity  of  modem  sta- 
tutes, so  very  remarkable  of  late,  affords  no  ground 
to  justify  such  a  sort  of  interpretation.  The  only  safe 
rule  to  go  by  is  to  hold  that,  if  the  Legislature  had 
intended  to  obviate  the  consequences  apprehended,  it 
would  have  done  so  :  nothing  confessedly  being  more 
easy  than  to  have  added  words  confining  the  condi- 
tion precedent  to  the  property  of  which  the  Commis- 
sioners had  notice.  In  considering  this  point  no  au- 
tliorities  are  to  be  found,  except  so  far  as  the  dicta 
of  Lord  Tenterden  and  Mr.  Justice  Holroydj  in  Peppin 
V.  Cook  (w),  certainly  favour  the  literal  construction 
rather  than  the  other :  but  then  no  case  has  been 
cited,  and  none  can  be  shown,  where,  in  construing 
a  recent  statute  requiring  all  the  things  of  a  certain 
description  to  be  dealt  with  or  by  in  a  particular  way, 
the  Courts  have  held  themselves  bound  to  add  the 
words,  "and  whereof -4.  had  notice  or  knowledge." 
Nothing  could  justify  this  but  tlie  impossibility  of 
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otherwise  making  sense  of  the  provision.     Now  here       1 840. 
it  is  not  contended  that  the  general  meaning  of  the     gwynnb 
enactment  makes  the  addition  necessary ;  the  statute  v* 

is  very  sensible  without  it.     Neither  is  it  necessary 
for  enabling  the  Commissioners  to  act;    they  may 
ascertain  the  property  of  the  collector  at  the  time  of 
appointing  him  and  accepting  his  security.     They 
may  even  inform  themselves  from  time  to  time  of  any 
change  in  that  property  :  but  if  they  should  be  unable 
to  do  so,  and  inconvenience  should  thence  arise,  still 
there  is  no  ground  for  adding  to  the  statutory  enact- 
ment, because  the  Legislature  might  easily  have  pro- 
vided against  it.     But  supposing  that  we  are  agreed 
that  the  seizure  and  sale  constitute  a  condition  prece- 
dent, and  that  the  want  of  notice  is  immaterial ;  in 
other  words  that  the  surety  has  a  good  defence  to  the 
action,  on  the  ground  that  the  plaintiffs,  the  Com- 
missioners, had  not  seized  and  sold  the  collector's  pro- 
perty :   although  it  would  then  follow  that  the  judg- 
ment cannot  be  reversed   because  it  cannot  be  given 
for  the  plaintiffs,  it  still  does  not  follow  that  it  must 
be  entered  for  the  defendant,  or  that  in  the  state  of 
this  record  it  can   be  so  entered.     We  must  now, 
therefore,  examine  the  pleadings  with  a  view  to  find 
whether  there  be  any  issue  joined  between  the  parties, 
upon  which  judgment  can  be  given.     For  this  pur- 
pose the  fifth  plea,  and  the  issue  on  the  replication 
to  that  and  the  rejoinder,  need  alone  be  considered, 
because  the  sixth  being  similar  to  the  eighth,  and  the 
seventh  and  twelfth  referring  themselves  to  the  fifth 
and  sixth,  the  whole  question  on  the  pleadings  re- 
solves itself  into  the  question  arising  on  the  fifth  plea, 
and  the  whole  four  issues,  9,  12,  13,  and  16,  raise  only 
the  same  question,  namely,  that  which  arises  out  of  the 
pleading  upon  the  fifth  plea.     The  fifth  plea  is,  that 
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1840.        "  the  collector,  before  action  brought,  and  continually 
^    '     '      hitherto,  had  lands  and  goods  within  the  jurisdiction  of 

GWYNNE  .  .  . 

V,  the  CJommissioners  of  which  they  had  notice,  and  which 

might  have  been  seized  and  sold  under  the  Act  to  sa- 
tisfy the  debt  of  the  collector  ;  but  that  the  same  have 
not  been  so  sold  by  them."     In  substance  the  plea  is, 
that  the  collector  had  property  of  which  the  Commis- 
sioners had  notice ;  and  that  they  did  not  seize  and  sell 
it.  The  replication  is,  that  after  the  default  the  collector 
had,  within  the  jurisdiction  of  the  Commissioners,  no 
lands  of  which  they  had  notice,  and  no  goods  of  which 
they  had  notice,  other  than  a  certain   parcel  known 
to  them,  and  which  they  had  seized  and  sold  :  in  sub- 
stance, that  the  collector  had  no  property  subject  to 
seizure  and  sale,  of  which  the  Commissioners  had 
notice.     The  rejoinder  is,  that  after  the   default  the 
collector  had  lands  which  the  Commissioners   might 
have  seized  and  sold ;  and  that  after  the  default,  all  the 
goods  of  the  collector  at  the  time  of  the  default,  and 
which  might  and  ought  to  have  been   discovered  and 
found  by  the  Commissioners  within  their  jurisdiction, 
were  not  seized  and  sold  by  them  in  pursuance  of  the 
powers  under  the  Act,  in  manner  and  form  as  alleged 
by  the  plaintifl's  :  and  it  concludes  to  the  country.     In 
substance  it  is,  that  the  collector  had    lands   which 
might  have  been  sold,  and  that  his  goods  which  might 
have  been  sold  were  not  sold  :  and  this  rejoinder  says 
nothing  whatever  of  notice,  the  want  of  which  had 
been  stated  in  the  plea  and  taken  up  by  the  replica- 
tion :  the  niodo  et  forma  clearly  referring  not  to  the 
substantive  matters  of  theplaintifls'  allegation,  namely, 
"  goods  of  which  the  Commissioners  had  notice,"  but 
only  to  the  manner  in  which  the  plaintiffs  had   made 
the  allegation. 

Then  the  verdict  is,   that  the  collector  had  lauds 
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and  goods  after  the  default  and  until  the  commence-        i840. 
ment  of  the  suit,  which  lands  and  goods  might  have     gwynTb 
been  seized  and  sold  by  the  Commissioners  under  the  v. 

Act  before  the  commencement  of  the  suit;  but  that  the 
Commissioners  had  no  notice  of  the  collector's  lands, 
but  had  reasonable  grounds  for  believing  that  he  had 
goods : — and  this  does  not  amount  to  a  finding  that 
they  believed  he  had  any.  It  has  been  treated  as  a 
finding  that  they  had  no  notice  of  either  lands  or 
goods :  I  am  rather  disposed  to  regard  it  as  negativ- 
ing notice  of  the  lands,  and  as  no  finding  at  all  on 
notice  of  the  goods.  But  this  becomes  immaterial  if 
the  notice  is  immaterial ;  and  therefore  let  it  be  taken, 
as  it  has  been  taken,  to  be  a  finding  that  they  had 
notice  of  neither  lands  nor  goods. 

We  have  now  to  consider  what  the  issue  is  upon 
which  the  verdict  is  found,  and  whether  there  is  really 
any  issue  at  all.  The  plea  afiSrms  the  existence,  not 
of  lands  and  goods  absolutely,  but  of  lands  and  goods 
of  which  the  Commissioners  had  notice,  and  which 
they  might  have  seized  and  sold.  The  replication 
asserts  that  there  were  no  seizable  or  saleable  lands 
and  goods  of  which  the  Commissioners  had  notice. 
The  rejoinder,  without  mentioning  notice  at  all,  asserts 
that  there  were  saleable  and  seizable  lands,  and  that 
goods  seizable  and  saleable  were  not  seized  and  sold: 
which,  though  very  inartificially  expressed,  may  be 
taken  after  the  verdict  to  assert  (what  it  does  not 
assert,  except  inferentially)  that  the  collector  had  goods 
as  well  as  lands  seizable  and  saleable.  Now  it  is  plain 
that  here  the  parties  make  their  averments  of  and 
concerning  different  things,  and  not  of  the  same  thing: 
the  one  pleads  respecting  property  in  one  predica^ 
mcnt,  and  the  other  respecting  property  not  in  the 
same,  but  in  another  predicament.     The  allegations 
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1 840.       of  the  two  parties,  far  from  being  diametrically  opposed 
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^  to  one  another,  as  they  must  be  to  raise  an  issue,  are 

V.  not  at  all  inconsistent  with  each  other.     If  I  say  that 

all  the  freehold  lands  of  J.  S.  in  the  manor  of  A. 
have  been  sold,  and  my  adversary  only  says  that  all 
the  lands  of  J.  S.  in  the  manor  of  ^.  have  not  been 
sold,  he  does  not  negative  my  assertion.  My  propo- 
sition contained  a  negative  pregnant  (indeed  the  re- 
plication would  on  this  ground  have  been  demurrable 
specially).  I  might  have  explained  or  particularized 
the  proposition  thus :  ^'  All  the  freeholds  have  been 
sold,  but  all  the  copyholds  remained  unsold."  And 
my  adversary  might  have  explained  or  particnlarized 
his  proposition  in  the  very  same  words :  so  that,  instead 
of  one  having  asserted  an  affirmative,  and  the  other  a 
negative,  respecting  the  same  matter,  which  is  the 
character  of  every  issue,  both  of  us  would  only  have 
been  asserting  propositions  which,  far  from  being 
opposite,  are  quite  consistent,  and  might  have  been 
identical.  The  more  this  pleading  is  examined,  the 
more  plainly  will  it  appear  that  it  raises  no  issue  at 
all :  neither  an  informal  one,  which  would  be  cured 
by  the  statute  after  verdict ;  nor  an  immaterial  one, 
which  could  not  be  so  cured :  consequently  the  ver- 
dict is  a  nullity,  according  to  all  the  authorities. 
Sandback  v.  Turv€i/{o)y  and  other  cases,  lay  this 
clearly  down :  and  although  cases  are  cited  which 
seem  to  throw  some  doubt  upon  the  position,  it  is  to 
be  observed  that  those  are  rather  cases  where  there 
was  an  issue  raised,  though  an  informal  issue,  than 
where  there  was  none  whatever.  One  of  them,  too, 
Parker  v.  Taylor  (;>),  is  said  in  another  case,  Walsing* 
ham  V.  Coombe  (q),  to  have  been  denied :  and  another 

(o)  Cro.  Jac.  585.  (g)  Siderfin,  289;  1  Lev.  183; 

ip)  Cro.  Car.  316.  2  Kub.  10-13-47-51. 
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of  them,  Walthall  v.  Aldrich  (r),  was  decided  the  very        i840. 
term  after  Sandback  v.  TurveVy  viz.  Michaelmas,  17      ^'    ' 
Jac.  1,  and  without  any  reference  to  the  former  case :  v. 

which  plainly  shows  that  the  two  decisions  were  not 
regarded  as  inconsistent.  Nothing  indeed  could  be 
more  contrary  to  all  principle,  nay  to  common  sense, 
than  to  regard  a  finding  upon  an  issue  which  had  no 
existence,  as  other  than  a  nullity.  The  jury  must  be 
taken  to  have  found  a  verdict  upon  a  matter  not  before 
them,  as  much  as  if  they  had  given  a  verdict  in 
another  cause.  The  learned  Judges  have  all  agreed 
that  the  verdict  on  the  fifth  plea  must  be  entered  for 
the  defendant,  but  no  one  of  them  holds  that  the  judg- 
ment can  be  entered  generally  for  the  defendant. 
Upon  different  reasons  they  all  arrive  at  this  conclu- 
sion ;  as  well  those  who  hold  the  seizure  and  sale  of 
all  property  a  condition  precedent,  as  those  who  hold 
only  a  seizure  and  sale  of  the  property  known  to  the 
Commissioners  a  condition  precedent:  and  much 
more  the  learned  Judge  who  alone  considers  the  sei- 
zure and  sale  no  condition  precedent  at  all,  whether 
with  or  without  notice.  I  ought  to  state  that  one  of 
the  learned  Judges  whose  assistance  your  Lordships 
had  (Mr.  Baron  Parke),  and  he  alone,  took  that  view 
of  the  case,  that  a  seizure  and  sale  did  not  constitute 
a  condition  precedent,  with  or  without  notice :  he  was 
the  only  Judge  here  who  held  that  proposition  ;  but 
one  Judge  in  the  Court  of  Exchequer  Chamber  con- 
curred with  him  in  that  opinion,  namely.  Lord  Abin- 
ger.  All  the  other  Judges  in  the  Court  of  Exchequer 
Chamber,  as  well  as  here,  took  a  different  view.  The 
whole  of  the  learned  Judges,  therefore,  whose  opinions 
have  been  given  in  answer  to  the  questions  put,  are 

(r)  Cro.  Jac.  583;  Godol.  107. 
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1840.       agreed  that  there  can,  in  no  view,  be  judgment  for 
GwYNME      ^^  defendant  upon  the  issues  which  these  pleadings 
V.  raise ;  but  that  if  judgment  be  not  entered  for  the 

plaintiffs,  there  must  be  a  simple  reversal,  and  they 
must  begin  again,  should  they  be  so  advised.     A  re- 
pleader would  have  been  awarded  in  the  Common 
Pleas,  had  the  points  on  the  pleading   been  made 
there ;  but  it  is  agreed  on  all  hands  that  a  Court  of 
Error  cannot  award  a  repleader.     The  only  grounds 
upon  which  judgment  could  be  given  for  the  plaintiffs 
are  two :  either  that  it  may  be  given  now  non  obstante 
veredicto  J  on  an  implied  confession  in  the  rejoinder; 
or  that,  upon  matter  disclosed  in  other  parts  of  the 
record,  it  may  be  given  disregarding  the  immaterial 
issue.     But  all  the  Judges  hold  that  judgment  non 
obstante  veredicto  cannot  be  given  on  an  implied  con- 
fession in  the  rejoinder :  that  if  there  were  lands  and 
goods,  the  Commissioners  had  no  notice  of  them  :  and 
surely  the  mere  dropping  of  all  mention  of  notice — 
the  merely  not  re-asserting  in  the  rejoinder  the  notice 
which  had  been  asserted  in  the  plea — cannot  be  taken 
as  a  confession  of  want  of  notice,  entitling  the  plain- 
tiffs to  judgment.   The  case  on  this  point  stands  thus : 
The  plea  is  good,  even  if  notice  be  supposed  necessary. 
The  replication  meets  the  plea  on  this  ground,  and 
therefore  answers  it  suflBciently.     The  rejoinder  drop- 
ping the  mention  of  notice  is  bad,  on  the  supposition 
that  notice  is  necessary,  and  might  on  that  ground  be 
demurred  to  ;  but  they  have  not  demurred.     But  then 
it  contains  no  confession.     The  mere  leaving  out  of 
notice,  the  not  averring  notice,  does  not  confess  it. 
The  averment  in  the  replication  was  not  substantive 
that  the  Commissioners  had  notice,  but  the  notice  was 
part  of  one  entire  allegation  ;  and  the  omitting  a  part 
which  was  essential  to  its  materiality,  and  so  leaving 
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what  was  least  immaterial,  cannot  be  taken  as  a  con-        i840. 
fession  of  the  thing  omitted.     Therefore,  even  sup-      i,  " 

^  ^  .  GWYNNE 

posing  notice  to  be  material  and  necessary,  the  plain-  ^  v. 
tiffs  could  not  have  judgment  on  this  ground.  Even 
supposing  notice  necessary,  the  plaintiffs  cannot  have 
judgment  on  the  whole  record,  if,  as  all  but  one  of 
the  learned  Judges  held,  the  fact  of  seizure  and  sale 
be  a  condition  precedent.  Now  all  are  agreed  on 
that  point,  with  the  exception  of  another  learned 
Judge,  who,  agreeing  that  the  seizure  and  sale  form 
a  condition  precedent,  yet  holds  that  enough  appears 
on  the  whole  record  to  entitle  the  plaintiffs  to  judg- 
ment. For  this  opinion  there  is  confessedly  no  direct 
authority  :  but  what  the  Court  of  Common  Pleas  said 
in  Goodhurn  v.  Bowman  {$)  is  relied  on,  to  show  that 
though  you  cannot  have  recourse  to  one  plea  not  ex- 
pressly referred  to,  in  considering  the  sufficiency  or 
insufficiency  of  any  other  plea,  yet  .that  all  the  pleas 
may  be  taken  into  consideration  on  a  notice  to  enter 
judgment  on  the  whole  record.  But  it  does  not  ap- 
pear necessary  to  that  case  that  this  should  have  been 
held ;  it  was  therefore  extrajudicial  in  that  case  ;  and 
even  if  it  had  not  been  so,  there  is  this  difference 
between  the  two  cases  :  that  there  the  pleas  held  bad 
were  those  out  of  which  the  immaterial  issues  arose; 
while  here  a  good  plea  remains  in  bar  of  the  action, 
after  passing  over  the  immaterial  issue,  or  treating  it 
as  a  nullity.  The  judgment  of  reversal  which  may 
now  be  given,  will  therefore  substantially  agree  with 
the  opinions  of  all  but  one  of  the  learned  Judges,  upon 
the  assumption  upon  which  all  but  another  of  the 
learned  Judges  are  agreed,  that  seizure  and  sale  con- 
stitute a  condition  precedent.     The  consequence  will 

(«)  9  Bing.  52;  2  Moo.  &  Sc.  713. 


704  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.       be  that  the  plaintiffs  may  begin  de  novo.      But  if  I 

GwYHNE     ^™  right  in  agreeing  with  those  of  the  learned  Judges 

^'  who  hold  want  of  notice  to  be  immaterial,   the  most 

Bl7HMEL>£i 

carefully  conducted  pleadings  in  another  suit  never 
can  avail  the  plaintiffs,  or  entitle  them  ultimately  to 
a  judgment. 

Of  the  questions  to  which  I  have  directed  the  at- 
tention of  your  Lordships,  it  is  to  be  observed  that 
the  first  three  are  those  upon  which  the  merits  of  the 
defence  were  decided  in  the  Court  of  Common  Pleas: 
those  arising  upon  the  pleadings  do  not  appear  to 
have  been  there  made,  and  accordingly  we  have  no 
judgment  upon  them  except  that  in  the  Exchequer 
Chamber,  where  one  only  of  the  three  learned  Judges 
who  have  not  attended  your  Lordships  has  given  anv 
opinion  on  those  points.  Even  of  the  questions  upon 
the  merits,  the  first  appears  to  have  been  argued  more 
fully  than  the  other  two.  A  great  part  of  the  judg- 
ment in  the  Court  below  is  upon  the  points  which 
have  never  been  made,  or  at  least  at  all  relied  on  here, 
and  a  very  small  portion  of  it  relates  to  that  which 
has  been  the  subject  of  discussion  before  your  Lord- 
ships. Under  these  circumstances,  my  Lords,  I  have 
no  hesitation  in  moving,  simply  to  reverse  the  judg- 
ment of  the  Exchequer  Chamber ;  which  will  have 
the  effect  of  aflirming  the  judgment  of  the  Court  of 
Common  Pleas. 

The  Lord  Chancellor : — My  Lords,  notwithstanding 
the  complexity  of  this  case,  and  the  difference  of  opi- 
nion amongst  the  Judges  upon  some  points,  it  does  not 
appear  to  me  that  there  is  much  difiiculty  in  deciding 
upon  the  course  this  House  ought  to  adopt,  because 
there  are  points  upon  which  there  is  a  uniformity 
of  opinion  amongst  the  Judges,  in  which  I  think  it  is 
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impossible  not  to  concur,  as  to  such  part  of  the  case  as  1840. 
must  regulate  that  course,  if  your  Lordships  agree  in  gwymiie 
opinion  with  the  learned  Judges  upon  those  points. 
That  the  condition  of  the  bond  was  broken,  there  is,  I 
conceive,  no  doubt.  In  this  all  the  Judges  concur ; 
and  all  but  one  concur  in  thinking  that  the  appro- 
priation of  the  property  of  the  collector,  towards  pay- 
ment of  the  debt  due  from  him,  was  a  condition  pre- 
cedent to  calling  on  the  surety :  whether  it  was  to 
exhaust  the  whole  of  his  property,  or  such  part  alone 
as  came  to  the  knowledge  of  the  Commissioners,  was 
the  subject  of  much  diflPerence  of  opinion  amongst  the 
Judges;  but  as  the  defendant,  by  his  fifth  plea,  set  up 
the  defence  that  property  of  the  collector  of  which  the 
Commissioners  had  notice  had  not  been  applied,  and 
as  the  decision  must  turn  upon  that  plea,  it  does  not 
appear  to  me  to  be  very  material  to  consider  how  far 
the  defendant  might  have  defended  himself  by  plead- 
ing and  proving  that  the  collector  had  property  unap- 
plied, of  which  it  was  not  shown  that  the  Commis- 
sioners had  notice. 

According  to  the  opinion  of  all  the  Judges  but  one, 
the  fifth  plea,  if  established  by  a  verdict,  would  have 
amounted  to  a  good  defence  to  the  action.  Objections 
were  made  as  to  the  manner  in  which  the  plaintiffs'  re- 
plication to  the  fifth  plea  was  framed ;  but  in  substance 
the  replication  tendered  an  issue  on  the  defence  set 
up  in  the  fifth  plea,  which  alleged  that  the  collector 
had  property,  of  which  the  Commissioners  had  notice. 
The  defendant  did  not  join  issue  on  the  point  so  raised, 
but  by  his  rejoinder  departed  from  his  plea ;  and  the 
plaintiffs,  instead  of  taking  advantage  of  that  de- 
parture in  the  proper  manner  by  demurrer,  took  issue 
on  this  irregular  rejoinder.  And  the  question  is, 
what,  under  such  circumstances,  ought  to  be  the  fate 
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1840.  of  the  action.     The  issue  so  raised  being,  if  it  is  to  be 

X""^"    '  considered  an  issue  at  all,  an  immaterial  issue,  cannot, 

GwYKNE  ' 

V.  though  found  for  the  defendant,  afford  ground  of  a 


BtJRM£LL. 


judgment  for  him  in  the  action.  At  the  same  time, 
the  state  of  the  pleadings  precludes  the  plaintiffs 
having  a  judgment  non  obstante  veredicto ;  for,  so  far 
from  there  being  any  admission  upon  the  record  of 
their  title,  there  is  the  fifth  plea,  which,  if  true,  would 
constitute  a  good  defence  to  it.  This  unfortunate 
state  of  the  pleadings  could  not  have  arisen  without 
blunders  on  both  sides.  That  there  can  be  no  repleader 
in  this  House  appears  clear  from  the  opinion  of  all  the 
Judges,  and  the  authorities  to  which  they  refer  ;  and 
as  there  can  be  neither  judgment  for  the  plaintiffs 
nor  for  the  defendant,  the  only  course  is  to  reverse, 
simpliciter,  the  judgment  of  the  Court  below. 

Lord  Brougham  : — The  defendant  cannot  get  his 
costs,  though  he  has  succeeded  here  :  but  upon  the 
whole,  everything  connected  with  the  rejoinder  being 
considered,  I  cannot  say  that  that  in  my  opinion  is  to 
be  regretted. 

Judgment  reversed. 
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Duncan  Stewart Appellant.      ,    ^®?5;  ^^ 

^^  Jan.  23. 25,  ^6. 

1840* 

William  Gibson  and  John  MackenO^^^  ^^^^,^       August's. 
ziE,  his  Mandatory J       ^ 

(Et  e  Contra.) 

An  American  ship  was  fitted  out  in  the  port  of  Liverpool  and  sent     lUegtU  Can- 
to the  coast  of  Africa,  in  1806,  on  a  joint  adventure  for  trafficking  trad;  noRighi 
in  slaves.     An  English  ship  was  sent  at  the  same  time,  by  the       ofActkm, 
same  parties,  with  arms  and  ammunition,  to  be  at  the  disposal  of       Practice. 
the  supercargo  of  the  American  ship;  security  having  been  gpiven        Forti€t, 
to  the  Admiralty  that  they  were  to  be  expended  in  trade  on  the 
coai^t  of  Africa.     On  the  arrival  of  the  two  ships  in  the  river 
Congo,  the  arms  and  ammunition  were  transhipped  on  board  the 
American  ship,  which  was  thereupon  seized  by  a  British  privateer, 
and  ultimately  condemned  as  contraband. — Held  that  die  whole 
transaction  was  illegal^  and  that  no  action  for  contribution  or 
account,  in  regard  thereto,  could  be  maintained  by  any  of  the 
parties  concerned,  against  the  others. 

Semble,  that  in  the  Courts  of  Scotland,  as  in  England,  one  partner 
of  a  dissolved  company  has  no  title  to  sue  in  his  own  name 
another  partner  or  a  stranger  to  the  company,  in  respect  of  ad- 
vances made  by  the  company  or  other  person. 

The  summons  in  the  action,  out  of  which  these 
appeals  arose,  narrated,  among  other  things,  that 
in  the  year  1806,  James  Broadfootj  merchant  in 
Charleston^  South  Carolina^  in  the  United  States  of 
America^  made  a  purchase  of  the  American  ship 
Washington  (which  had  shortly  before  arrived  in  that 
port  with  a  cargo  of  slaves  from  the  river  Congo  in 
Africa),  in  contemplation  of  fitting  her  out  on  another 
voyage  to  the  coast  of  Africa,  for  the  purpose  of  traf- 
ficking in  slaves :  That  in  order  to  procure  the  neces- 
sary cargo,  and  to  obtain  the  requisite  assistance  in 
money  and  credit  for  such  an  adventure,  he  consigned 
the  said  ship  to  the  port  of  Liverpool,  to  the  address  of 
VOL,  vii.  3  A 
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1838.        William  Gibson  and   William  Broadfoot,  under  the 

Stewart      ^^^^^  ^^  ^^"^  ^f  William  Gibson  &  Company;  and,  as 
^  ^-  he  had  not  the  means  of  fumishins:  them  with  funds 

Gibson.  /»     i_  . 

to  fit  her  out  on  his  own  account  solely,  he  gave 
special  directions  to  Gibson^  the  acting  partner  of 
said  concern  (to  whom  he  at  the  same  time  forwarded 
a  full  power  of  attorney),  either  to  sell  the  ship,  or  to 
fit  her  out  for  the  proposed  voyage,  and  interest  such 
persons  in  the  adventure  as  he  should  think  advisable: 
That  the  said  ship  having  arrived  at  Liverpool  in 
March  1806,  Gibson  determined  on  fitting  her  out 
bn  the  proposed  voyage,  agreeably  to  the  instructions 
he  had  received ;  and,  in  order  to  lighten  the  respon- 
sibility, to  divide  the  adventure  in  shares  amongst 
several  persons,  who  were  to  hold  specific  interests  in 
both  ship  and  cargo  :  That  by  letter  dated  the  27th  of 
Mat/  1806,  addressed  by  Gibson  to  Duncan  Stewart, 
then  residing  in  Liverpool  (now  surgeon  in  Bo^ness^ 
in  the  county  of  Linlithgow),  he  proposed  that  the 
said  Stewart  should  hold  a  secret  interest  or  share  to 
the  extent  of  one-eighth  part  of  the  ship  and  cargo, 
and  be  entitled  to  the  profit,  or  liable  to  the  loss,  as 
the  case  might  happen,  agreeably  to  that  proportion : 
That  by  letter,  dated  the  same  day,  addressed  in  reply 
to  Gibson,  Stewart  agreed  to  accept  such  share  or 
interest  in  the  ship  and  cargo,  and  to  he  entitled  to 
the  profit,  or  suffer  the  loss,  &c. :  That  in  prosecution 
of  the  said  voyage,  the  Washington  sailed  from  Lix>er' 
pool  in  June  1806,  under  the  sole  direction  and 
management  of  Stewart,  who  was  appointed  super- 
cargo, with  powers  to  act  in  the  name  and  for  the 
benefit  of  the  other  owners :  That  some  days  after  her 
arrival  in  the  river  Congo,  in  the  month  of  August 
1806,  she  was  boarded  and  taken  possession  of  by  the 
crew  of  a  British  armed  cutter  privateer,  and  after- 
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wards  sent,  by  orders  of  the  commander,  to  Surinamy  isss. 
for  adjudication ;  and  was,  by  decree  of  the  Court 
of  the  Vice-Admiralty  of  Barbadoes^  liberated  and 
restored  to  the  owners,  but  was  finally  condemned 
in  the  Court  of  Appeals :  That  the  said  Stewart^  in 
consequence  of  said  adventure,  is  indebted  to  the 
said  Gibson  in  the  following  sums  of  money,  viz. : 
1,272/.  8  s.  7  rf.,  being  the  balance  arising  upon  his 
eighth  share  of  the  ship  and  cargo,  conform  to  an 
account-current  thereof,  made  up  to  the  31st  of  2?c- 
cember  1810;  as  also  1,132/.  9  5.  4d.,  being  money 
received  by  him  in  the  island  of  Barbados  from  the 
agents  of  the  pursuer,  and  applied  by  him  to  his  own 
purposes ;  and  also  139  /.  16  s.  Sd.  conform  to  state 
of  accounts. 

The  summons  concluded  for  payment  by  Stewart 
of  the  said  three  sums  of  money,  with  interest  respec- 
tively, and  expenses  of  suit,  to  Gibson  or  his  manda- 
tory; still  reserving  to  the  pursuer  all  claims  for 
damages  arising  from  the  alleged  misconduct  of 
Stewart^  on  any  demands  the  pursuer  might  have 
against  him  as  a  copartner,  corresponding  to  his  share 
in  the  adventure. 

Against  that  action  the  following  defences  were  set 
up,  among  others  less  material : — 1.  That  the  narra- 
tive of  the  libel  contradicted  its  conclusions ;  for  it  said 
that  the  ship  Washington  was  consigned  to  the  address 
of  ^^fVUliam  Gibson  &  Company,"  and  that  the  owner 
gave  special  directions  and  forwarded  a  power  of 
attorney  to  Gibson^  the  acting  partner  of  said  concern, 
to  fit  out  the  vessel  for  the  voyage,  and  to  interest 
tliird  parties  in  the  adventure.  Whatever,  then,  the 
pursuer  did  in  prosecution  of  these  directions  and 
powers,  he  must  have  done,  not  for  his  own  behoof, 
but  on  behalf  of  William  Gibson  &  Company.     With 

3  A  2 


710  CASES  IN  THE  HOUSE  OF  LORDS. 

If^fl  William  Gibson  &  Company,  or  with  their  constituent, 
James  Broadfoot^  the  third  parties  who  took  an 
interest  in  the  adventure  must  have  contracted,  and 
must  have  become  their  partners,  and  not  partners  of 
the  pursuer,  in  the  adventure.  Consequently,  even 
looking  no  further  than  the  pursuer's  summons,  the 
narrative  of  that  libel  did  not  entitle  him  to  claim 
individually  the  sums  pursued  for.  And,  in  point  of 
fact,  the  defender  having  never  transacted  or  con- 
tracted with  the  pursuer  as  an  individual  with  relation 
to  the  said  adventure,  was  not  and  could  not  be  indebted 
to  him  individually  "in  consequence  of  said  adventure/' 

2.  That  it  was  adjudged  in  a  former  action,  re- 
cently determined,  that  the  pursuer  was  not  entitled  to 
prosecute  any  alleged  claims  due  to  William  Gibson 
&  Company ;  and,  in  particular,  that  he  was  not  entitled 
to  sue  for  the  special  sums  now  concluded  for :  That 
former  action  and  diligence  were  raised  by  the  pre- 
sent pursuer  in  1811,  designing  himself  "  William^ 
Gibson^  merchant  in  Liverpool,  for  himself,  and  as 
attorney  for  and  copartner  in  trade  of  William  Broad- 
foot,  merchant  in  Charleston,  carrying  on  trade  in 
Liverpool  under  the  firm  of  JVilliam  Gibson  &  Com- 
pany, and  Thomas  Moffat,  winter  in  Edinburgh,  the 
mandatory  of  the  said  JVilliam  Gibson ;"  and  they 
proceeded  upon  the  same  grounds,  and  for  the  same 
sums,  now  again  concluded  for.  In  that  action  also 
the  defender  objected  to  the  pursuer's  title  to  pursue 
in  his  own  name  for  any  sum  said  to  be  due  to 
'*  JVilliam  Gibson  &  Company ; "  and  the  Lord 
Ordinary  sustained  that  defence,  and  dismissed  the 
action,  with  costs ;  and  to  that  interlocutor  the  Second 
Division  of  the  Court  of  Session  adhered. 

3.  That  (as  to  the  merits)  if  any  loss  arose  upon  the 
joint  adventure,  for  payment  of  the  defender's  alleged 
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share  of  which  the  first  branch  of  the  libel  concluded,        1838. 
it  was  occasioned  solely  by  the  illegal  act  or  culpable      stewart 
negligence  of  the  pursuer  and  his  partner,  under  the  «'• 

firm  of  fV.  Gibson  &  Co.,  or  one  of  them,  in  shipping 
on  board  the  vessel,  upon  her  outward  voyage,  guns 
and  gunpowder  to  a  prohibited  extent  (a)  and  in  vio- 
lation of  her  neutrality  as  a  foreign  ship,  whereby 
ship  and  cargo  were  exposed  to  seizure,  and  were 
ultimately  condemned  as  lawful  prizes  to  a  British 
privateer,  and  the  insurances  effected  upon  them  were 
invalidated  and  the  joint  adventurers  deprived  of  all 
recovery  of  loss  (6) ;  and  on  this  ground,  the  de- 
fender claimed  to  be  entitled  to  indemnity  from  the 
pursuer  and  his  partner  under  the  said  firm. 

4.  That  the  second  branch  of  the  libel,  which  con- 
cluded for  payment  of  1,132  /.  9  ^.  4  ef.,  alleged  to  have 
been  received  by  the  defender  in  Barbadoes  from  the 
agents  of  the  pursuer,  was  untrue,  and  contradicted  by. 
the  conclusions  of  the  former  action,  in  which  the 
pursuer  insisted,  in  name  of  W.  Gibson  &  Co.,  on  pay- 
ment by  the  defender  of  this  identical  sum,  as  having 
been  received  by  him  from  the  agents  of  the  said  IV. 
Gibson  &  Co. 

5.  That  the  sum  of  139/.  16  5.  3 rf.  "conform  to 
state  of  accounts,"  was  also  sued  for  in  the  former 
action,  and  the  account  then  produced  by  the  pursuer 
stated  that  sum  to  be  due  to  W.  Gibson  &  Co., 
and  he  concluded  for  payment  thereof  to  that  com- 
pany. That  the  pursuer  was  therefore  precluded  now 
from  suing  for  that  sum  as  due  to  him  individually. 
If  that  sum  was  due  by  the  defender  at  all,  it  could 

(a)  See  the  Acto  29  G.  2,  c.  16,  and  33  G.  3,  c.  2  ;  and  also  an 
order  in  Council  of  the  11th  of  May  1803. 

(Jb)  See  Gibson  v.  Mair,  1  Marshall,  41 ;  Gibson  ▼.  Service^ 
5  Taunt.  433,  and  1  Marshall,  119. 
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1838.^  not  be  due  to  the  pursuer,  but  Gibson  &  Co.  alone 
could  allege  claim  to  it,  and  the  defender  had  long 
ago  settled  accounts  with  them. 

By  an  interlocutor  dated  the  9th  of  March  1825, 
the  Lord  Ordinaiy  repelled  the  defences,  and  de- 
cerned against  the  defender  conform  to  the  conclu* 
sions  of  the  libel. 

Stewart  presented  a  representation  against  that  in- 
terlocutor ;  but  the  Judicature  Act  (6  Geo.  4,  c.  1 20) 
having  passed  before  it  was  disposed  of,  the  parties,  in 
conformity  with  that  Act,  entered  into  condescend- 
ences and  answers. 

The  pursuer,  in  the  eighth  article  of  his  condescend- 
ence, stated  the  cause  of  the  capture  and  condemna- 
tion of  the  Washington  thus : — "  In  order  to  facilitate 
the  purchase  of  the  JVashington'%  cargo  of  slaves,  the 
pursuer  had  shipped  by  a  British  vessel,  named  the 
Croydon^  from  London  for  the  river  Congo^  a  quantity 
of  muskets  and  gunpowder,  which  were  to  be  deli- 
vered to  the  defender,  or  his  order,  on  their  arrival 
in  that  river  ;  and  the  defender,  before  he  sailed  in  the 
Washington^  received  a  bill  of  lading  of  those  guns 
and  powder,  which  are  accordingly  entered  in  the 
general  invoice-book  of  the  adventure,  referred  to  in 
article  6.  The  reason  why  the  muskets  and  powder 
were  shipped  by  the  Croydon  from  London,  was,  that 
by  the  existing  orders  in  Council,  no  foreign  ship  was 
allowed  to  carry  these  articles  under  certain  penalties. 
After  coming  to  anchor  in  the  river  Congo,  the 
defender  applied  for,  and  received  from  the  comman- 
der of  the  Croydon,  delivery  of  the  muskets  and 
powder ;  but  instead  of  carrying  them  ashore  as  he 
ought  to  have  done,  he  very  improperly  carried  them 
on  board  the  Washington.  This  transaction  was  wit- 
nessed by  a  British  letter  of  marque  privateer,  called 
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the  Prince  of  Orange ;  the  commander  of  which  im-        1 838. 
mediately  went  on  board  the  Washington^  and  took     s^ewart 
possession  of  her  as  a  prize,  and  afterwards  carried  v. 

her  to  Barbadoes  for  adjudication,  on  the  ground  that 
she  had  more  guns  and  powder  on  board  than  was 
allowed  by  the  sufferance  from  the  custom-house  at 
Liverpool  And  the  pursuer  averred  that  no  larger 
quantity  of  guns  or  gunpowder  was  shipped  on  board 
the  Washington  at  Liverpool  than  was  allowed  by  the 
custom-house  sufferance. 

The  defender's  answer  to  that  article  was,  "  That 
some  days  after  the  Washington  had  been  moored  in 
the  river  Congo^  the  defender  received  on  board  part 
of  the  guns  and  powder  sent  out  in  the  Croydon^  for 
the  sole  purpose  of  bartering  for  slaves.  But  it  was 
denied  by  the  defender  that  this  was  either  the  cause 
of  the  capture,  or  could  have  been  a  ground  for  con- 
demning the  ship  (the  guns  and  powder  being  by  no 
means  intended  for  the  supply  of  an  enemy),  or  that 
it  was  the  duty  of  the  defender  to  have  carried  the 
guns  and  powder  ashore.  The  vessel  was  seized  by 
the  Prince  of  Orange  cutter,  Captain  Leyburn,  upon 
information  given  by  a  mutinous  American  sailor, 
whom  the  defender  had  caused  to  be  punished,  that 
the  vessel  had  taken  on  board  at  Liverpool  more  gun- 
powder than  was  allowed  by  the  Admiralty  licence. 
In  the  Admiralty  Court  at  Barbadoes,  the  defender 
showed,  to  the  satisfaction  of  the  Court,  that  the 
reception  of  guns  and  powder  for  the  purpose  of  bar- 
ter, from  the  Croydon,  on  the  Coast  of  Africa,  was  not 
illegal ;  whereupon  sentence  of  liberation  was  pro- 
nounced :  but  when  costs  were  asked.  Captain  Ley^ 
burn  appeared  personally  in  Court,  and  instructed  his 
counsel  to  state  that  he  had  several  of  the  Washing, 
ton^  crew  who  were  ready  to  swear  that  more  powder 
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V. 

Gibson. 


was  shipped  at  Liverpool  than  was  allowed  hy  the 
licence.  Now,  the  pursuer  had  the  exclusive  charge 
of,  and  was  solely  responsible  for  the  outfit  and  ship- 
ment at  Liverpool :  and  it  was  denied  by  him  that 
more  gunpowder  was  shipped  at  Liverpool  than  was 
allowed  by  the  custom-house  sufferance,  and  at  all 
events  the  defender  could  not  be  made  answerable 
for  his  conduct. 

It  further  appeared  from  the  pleadings  that  the  pur- 
suer held  one-fourth  share  in  the  joint  adventure ;  his 
partner,  William  Broadfoot,  one-fourth ;  James  Broad- 
foot  (the  consignor),  one-fourth ;   Thomas  Moffat^  of 
Edinburgh^  one-eighth ;  and  the  defender  one-eighth : 
That  the  ship,  cargo,  outfit  and  premiums  on  insur- 
ances effected  on  the  ship,  were  all  paid  for  by  Gibson 
&  Co.,  and  exceeded  28,000/.  (having  received  from 
the  defender  1,400/.  for  his  share  in  the  Washington 
and  cargo) :  That  while  the  suit  as  to  the  legality  of  the 
capture  of  the  Washington  was  going  on  in  the  Vice- 
Admiralty  Court   of  Barbadoesj  the   ship   and   her 
cargo  were  there  sold  by  arrangement  between  the 
parties,  the  proceeds  to  abide  the  decision  :    That  the 
decree  of  that  Court  for  restoration  was  appealed  from, 
and  reversed  by  the  Privy  Council,  and  the  ship  and 
cargo  condemned  as  lawful  prize  to  the  captors:    That 
Gibson,  in  1811,  brought  an  action  in  Scotland,  in 
name  of  Gibson  &  Co.,  against  Stewart,  for  his  pro- 
portion of  the  loss  sustained  in  the  adventure  (stated 
by  the  pursuer  to  have  exceeded  21,000  Z.  including 
the  forfeited  premiums  on  insurances) :  but  that  action 
was  dismissed  in  1819,  for  want  of  proof  that  the  pur- 
suer's partner,  who  resided  in  America,  authorised 
him  to  enter  on  the  adventure  or  to  bring  that  action  : 
whereupon  the  pursuer  brought  the  present  action  in 
1 822,  in  his  individual  name. 
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The  following  pleas  in  law  were  given  in  for  the       i838. 

parties :—  ^;;;;7;;; 

For  Gibson : — 1 .  That  loss  arising  from  a  joint  ad-  «>. 

venture,  must  be  borne  by  the  several  parties  engaged, 
each  in  proportion  to  his  share  in  the  adventure. 
2.  That  one  of  several  co-adventurers,  who  has  made 
advances  of  money  or  incurred  loss,  on  the  common 
account,  is  entitled  to  be  indemnified  by  all  the  co- 
adventurers,  in  proportion  to  their  several  interests  in 
the  concern.  3.  That  the  judgment  pronounced  in 
the  former  action  brought  by  the  pursuer  on  behalf 
of  Gibson  &  Co.,  dismissing  that  action  on  objection 
to  the  instance,  but  reserving  to  the  pursuer  to  insist 
privato  nomine^  cannot  be  effectually  pleaded  as  res 
judicata  against  his  present  action  at  his  own  instance 
as  an  individual.  4.  That  claims  of  compensation 
do  not  afford  a  competent  ground  of  defence,  unless 
verified  by  the  production  of  liquidated  documents 
of  debt. 

For  the  Defender: — 1.  That  the  pursuer's  claim  in 
the  present  action  is  contradicted  by  his  statements 
in  the  former  action,  which  was  dismissed  on  his  ad- 
missions that  the  claim  then  made,  if  due,  belonged  to 
Gibson  &  Co.,  and  on  the  ground  that  the  pursuer 
individually  had  no  title  to  sue  for  the  claims  of  that 
company.  The  dismission  of  that  action  was  not 
qualified  by  any  reservation  in  favour  of  the  pursuer 
to  bring  a  new  action.  2.  That  the  defender  never 
having  contracted  with  the  pursuer  as  an  individual 
relative  to  the  adventure  in  question,  is  not  respon- 
sible to  him  in  that  character  for  anything  touching 
the  adventure.  3.  That  the  defender's  claims  of  com- 
pensation against  Gibson  &  Co.,  and  against  the  pur- 
suer as  a  partner  of  that  company,  arise  out  of  the 
adventure,  and  would  form  part  of  the  accounting  be- 
tween the  party  with  whom  the  defender  contracted 
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1838.  respecting  the  adventure  and  the  defender.  That 
Stewaet  P^^y  ^^  Gibson  &  Co. ;  and  if  the  pursuer,  in  con- 
^'  tracting  with  the  defender  in  name  of  that  com- 
pany^  acted  without  its  authority,  and  did  not  bind 
the  company,  neither  can  the  defender  be  bound  ;  as 
one  of  the  contracting  parties  cannot  be  bound  while 
the  other  is  free.  If  the  pursuer,  therefore,  must  take 
on  himself  the  whole  consequences  of  the  adventure 
as  far  as  concerns  the  company,  he  must  do  the  like 
as  far  as  concerns  the  defender  also. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor the  1st  of  Februajy  1S27  : — **  Having  consi- 
dered the  record  in  this  cause,  the  revised  cases  for 
the  parties,  and  whole  process,  repels  the  defences  and 
pleas  in  law  of  the  defender ;  decerns  against  him 
conformably  to  the  conclusions  of  the  libel,  and  re- 
fuses the  prayer  of  his  representation,"  &c. 

Against  that  interlocutor  the  Appellant  presented 
a  reclaiming  note  to  the  First  Division  of  the  Court ; 
and  by  leave  of  Court  subsequently  obtained,  under 
the  proviso  in  the  11th  section  of  the  Judicature  Act 
(6  G.  4,  c.  1 20),  he  stated  this  further  plea  to  the  action, 
viz.,  that,  according  to  the  pursuer's  own  showing, 
the  action  was  not  maintainable ;  that  the  facts  set 
forth  by  him  established  that  the  adventure  out  of 
which  the  claims  arose  was  a  prohibited  and  a  contra- 
band trade :  and  in  support  of  that  plea  the  defender 
referred  to  two  judicial  decisions  in  the  Court  of  Com- 
mon Pleas  at  Westminster^  upon  two  actions  brought  by 
the  pursuer  on  some  of  the  policies  of  insurance  on  the 
ship  Washington  and  her  cargo  in  this  adventure,  non- 
suiting the  pursuer  on  the  ground  of  its  illegality  (c) : 
and  in  further  support  of  that  plea,  the  defender  re- 
ferred to  the  2d,   3d,  and  4th  sections  of   the  Act 

(c)  See  Gibson  v.  Mair,  1  Marshall^  41  j  and  Gibson  v.  Service ^ 
1  Marohall,  119,  and  5  Taunt.  533, 
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29  G.  2,  c.  16  (rf),and  the  corresponding  enactments  of 
the  Act  33  G.  3,  c.  2 ;  and  to  an  order  in  Council  of  the 
11th  of  May  1803  (c).  A  minute  of  the  defender's 
pleading  on  this  point,  and  of  the  pursuer's  answer, 
having  been  given  in,  the  First  Division  of  the  Court 
pronounced  the  following  interlocutor  on  the  8th  of 
March  1828  : — "  The  Lords  having  resumed  the  con- 
siileration,  &c.,  alter  the  interlocutor  of  the  Lord  Or- 
dinary complained  of,  sustain  the  defence  founded  on 
the  illegality  of  the  adventure,  and  assoilzie  the  de- 
fender from  the  conclusions  of  the  libel,  so  far  as  the 
same  relate  to  the  sum  of  1,272/.  8^.  7rf.,  concluded 
for,  and  decern :  also  find  the  defender  entitled  to 
the  expenses  incurred  by  him  in  defending  himself 

(c?)  By  8.  2,  it  was  enacted,  that  whatever  quantity  of  saltpetre, 
gunpowder,  arms  or  ammunition,  prohibited  by  proclamation  or  order 
in  Council  to  be  exported,  shall  be  shipped  on  board  any  ship  in  any 
port  of  Great  Britain  in  order  for  exportation,  contrary  to  such 
proclamation  or  order,  shall  be  forfeited,  and  the  owner  shall  forfeit 
in  the  proportion  of  100  L  for  every  cwt/of  saltpetre  or  gunpowder, 
or  for  every  five-and-twcnty  arms  ;  and  100  /.  for  every  two  cwt.  of 
any  specie^  of  ammunition. 

By  s.  3  it  was  enacted,  that  any  person  aiding  or  assisting  in  the 
shipping  any  saltpetre,  gunpowder,  &c.  during  the  time  it  shall  be 
so  prohibited  to  be  exported,  shall  forfeit  100  /.  and  treble  the  value. 

By  8.  4  it  was  enacted,  that  if  any  master  of  any  vessel  shall  take 
on  board,  or  suffer  to  be  taken  on  board,  any  saltpetre,  gunpowder, 
&c.  for  exportation  during  the  time  it  shall  be  so  prohibited  to  be 
exported,  every  such  master  shall  forfeit  100/. 

(These  prohibitions  were  re-enacted  by  the  Act  33  G.  3,  c.  2.) 

(e)  By  the  order  of  Council,  dated  the  llth  May  1803,  it  was  or- 
dered, that  all  ships  and  vessels  clearing  out  for  the  coast  of  Africa 
for  the  purpose  of  carrying  on  trade  there,  be  permitted  to  take  on 
board,  as  an  assorted  part  of  their  cargoes,  as  much  gunpowder^  and 
as  large  a  quantity  of  trading  guns,  pistols,  cutlasses  and  flints,  lead 
balls,  bars  and  shot,  as  the  exporters  shall  think  necessary,  provided 
that  sufficient  security  be  given  to  the  principal  officers  of  his 
Majesty's  customs  of  the  port  in  which  the  ships  are  fitted  out,  and 
before  they  proceed  on  their  respective  voyages,  in  treble  value  of 
the  articles  exported,  that  the  same  shall  be  expended  in  trade  upon 
the  coast  of  Africa  ;  which  security  is  not  to  be  cancelled  until  proof 
of  such  expenditure  has  been  made  by  the  oath  of  the  captain  or 
master  of  the  ship  or  vessel,  in  like  manner  as  is  prescribed  with 
regard  to  spirits  and  East  India  goods  used  in  carrying  on  that  trade. 


1838. 

' s/ * 

Stewart 

V. 

Gibson. 


JtH  ChSXi>.  1%  JUL  BiOptiE  Of  if^Zi^ 


Ofm/ti9, 


ii^Vt^.       a^gaihfcit  the  eoneii^iMi  of  d^r  fiLei  fFomt  -w^arh  ift 
^^^^     aiftoilzMid ;  apfMot  an  aDow&t  xi^trttai  w»  itt: 
p-         ice.    XmA  fuithfir,  in  m^aird  to  ukt  ooer 
of  tbe  tji>el,  femit  the  Kune  to  tLe  Loni 

hj  a  tahtei^Qeat  mXetUxmm  of  tiie  lOdh 
li!(2ir^  an  interim  decree  ic^  the  expcssesy 
132/,  14f,  6  </^  went  out  against  the  pnrsocr. 

The  parties,  apon  the  remit  to  the  Lcml  GMkbt. 
made  up  an  additicmal  record  upon  the  piiTSBer*^«aa 
elaim«  against  the  defender,  riz.,  the  anme^  «f 
1,132/,  9#,  4</,  and  139/.  16j.  3i/^  mentkned  in  the 
conclnsionB  of  the  libeL  The  paisuer  cooteiMied 
the  declared  illegality  of  the  adventure  did 
these  claims;  that  they  were  distinct  and 
dehts,  against  which  the  defender  could  not  set  <^  his 
claims  or  services  in  the  illegal  transacti<m.  The  first 
of  those  sums  was  composed  of  several  alleged  ad- 
vances to  the  defender  by  the  pursuer's  agents  in 
BarbadoeSf  for  cloths,  wages,  fittings  for  the  ship,  and 
745/,  for  the  costs  of  the  suit  in  the  Admiralty  Court 
there ;  and  it  was  alleged  by  the  pursuer  that  though 
the  whole  of  this  sum  of  745/.  was  advanced  to  the 
defender  on  bills  drawn  on  Gibson  &  Co/s  agents,  he 
received  that  same  sum  a  second  time  out  of  the  pro- 
ceeds of  the  sale  of  the  ship  and  cargo  ;  and  that  he 
charged  twice  in  his  accounts  for  the  other  items, 
composing  the  whole  sum  of  1,1322.  98.4d. 

The  defender,  in  his  answer,  denied  these  allega- 
tions, insisting  that  all  the  advances  made  to  him  by 
the  agents  were  on  account  of  the  ship,  and  were 
extinguished  by  his  own  claims  against  the  ship- 
owners ;  and  that  the  part  of  the  proceeds  of  the  sale 
retained  by  him  was  according  to  the  order  of  the 
Court,  jmd  was  accounted  for  by  him  to  the  captors, 
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to  whom  the  whole  of  the  proceeds  properly  belonged,      ,  1838> 
the  seizure  being  declared  lawful  prize.     He  further     Stewart 
insisted  that  there  could  not  be  any  accounting  legally      qibson 
enforced  respecting  the  proceeds  or  expenses  of  an 
adventure  which  had  been  declared  illegal ;  but  if  an 
account  could  be  had,  it  would  be  found  that  the  pur- 
suer, instead  of  being  a  creditor,  was  largely  indebted 
to  the  defender. 

The  Lord  Ordinary  having  reported  the  cases  to 
the  First  Division,  their  Lordships,  on  the  6th  oiJune 
1834,  pronounced  this  interlocutor: — **The  Lords  hav- 
ing advised  the  mutual  cases  on  the  points  remaining 
undecided,  repel  the  defences;  find  the  defender  liable 
in  the  sum  of  745  /.,  and  also  in  the  sums  of  22/.  10 s. 
and  16/.  2s.  6d.  Barbadoes  cnrrencyj  mentioned  in 
the  pleadings  {J),  with  legal  interest  and  commission 
as  in  the  account  stated  in  process,  &c.  Also  find 
the  defender  liable  to  the  pursuer  in  the  sum  of 
139/.  16^.  3e/.  with  interest,  remit  to  the  Lord 
Ordinary  to  hear  parties  on  defender's  claim  to  remu- 
neration, and  pursuer's  claim  for  remaining  articles 
of  said  account. 

The  Lord  Ordinary  having,  in  pursuance  of  that 
remit,  considered  the  revised  minutes,  by  an  interlo- 
cutor of  the  30th  of  May  1836,  repelled  the  defender's 
claim  for  remuneration,  and  also  the  pursuer's  claim 
for  the  remaining  articles  of  the  account  referred  to ; 
and  decerned  accordingly  {g). 

(f)  These  two  sums  were  for  freight  of  a  cable  to  Surinam^  and 
for  insurance  on  it ;  and  though  paid  by  the  agents  of  Gibson  &  Co., 
were  again  charged  by  the  defender,  and  payment  received  by  him. 

{g)  The  Lord  Ordinary  added  to  his  interlocutor  the  following  note : 
'*  On  the  first  point,  viz.  the  defender's  claim  for  remuneration  on 
account  of  his  attendance  and  services  in  the  West  Indies  during 
the  proceedings  which  terminated  in  the  condemnation  of  the  vessel, 
tlie  Lord  Ordinary  thinks  that,  in  the  circumstances  of  this  case,  it 
is  inadmissible.     It  is  a  claim  on  equitable  grounds  advanced  by  the 
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1838.  Both   parties  having   presented   reclaiming   notes 

I^    ""    '      afifainst  this  interlocutor,  the  Lords  of  the  First  Division 

Stewart 

V.         pronounced  an   interlocutor  the   16th  of   December 
Gibson.      1335^  ^^  ^jj^  defender's  note,  adhering  to  the  inter- 
locutor so  far  as  it  respected  the  claim  for  remunera- 

defender,  who  was  not  only  the  master  of  the  vessel  but  a  partner 
in  the  adventure ;  and  had  the  accounting  for  the  ultimate  loss  pro- 
ceeded agreeably  to  the  principle  assumed  in  the  sunimons,  the 
claim  might  perhaps  have  formed  a  very  reasonable  article  in  that 
accounting  on  the  side  of  the  defender.  But  the  defender  has 
pleaded  the  condemnation  of  the  vessel,  and  the  illegality  of  the 
contract,  ascertained  by  that  condemnation,  in  bar  of  all  accounting 
or  claim  against  him  as  partner  for  any  share  of  the  loss ;  and  that 
plea  has  been  sustained  by  the  Court.  Having  taken  the  benefit  of 
such  a  plea,  he  is  not,  in  the  opinion  of  the  Lord  Ordinary,  entitled 
to  make  any  demand  on  the  score  of  services  performed  in  relation 
to  the  adventure,  and  before  it  was  terminated  by  the  condemnation 
of  the  vessel. 

**  The  Lord  Ordinary  can  see  no  ground  for  the  pursuer's  next 
claim,  in  relation  to  the  articles  of  the  account  forming  the  only  re- 
maining point  in  this  discussion.  These  are  certain  items  which 
were  included  in  that  account, — an  account  paid  to  the  defender, 
first,  by  the  bills  drawn  by  him  on  Dixon,  and  afterwards  paid  to  him 
a  second  time  by  Hyndman,  and  taken  credit  for  by  Hyndman^  on 
settling  with  the  captors  for  the  proceeds  of  the  vessel.  By  the 
former  interlocutor  of  the  Court,  the  pursuer  has  recovered  the  full 
amount  of  that  account  from  the  defender,  of  which  he  had  received 
a  double  payment ;  and  what  the  pursuer  now  demands  is  another 
repayment  of  certain  articles  which  he  says  ought  not  to  have  been 
allowed  to  the  defender  at  all,  in  either  account.  In  any  view 
of  the  ease,  the  pursuer's  claim  is  untenable.  By  the  decision 
already  pronounced,  he  is  completely  indemnified ;  and  such  being 
the  case,  and  even  taking  his  own  view  of  the  judgment,  as  proceed- 
ing on  the  ground  that  Hyndman^  in  claiming  the  amount  from  the 
captors,  acted  as  his  agent,  it  is  impossible  to  see  why  he  shoold 
claim  the  articles  now  in  dispute  from  the  defender,  or  how  it  can 
be  relevantly  stated  that  those  articles  ought  mot  to  have  entered  into 
the  account  at  all.  The  case  is  now  precisely  the  same  as  if  there 
had  been  no  previous  payments  to  the  defender  by  Dixon*a  bills, 
and  as  if  Hyndman,  viewing  him  as  the  pursuer's  agent,  had  paid 
those  items  to  the  defender,  and  then  taken  and  got  credit  for  them, 
in  accounting  with  the  captors.  Now,  had  that  been  done,  it  would 
seem  a  most  extraordinary  proposition  to  maintain  that  the  pursuer 
was  entitled  to  recover  from  the  defender  the  amount  of  those  very 
charges  which  he  or  his  agent  had  got  credit  for  from  the  captors, 
on  the  single  ground  that,  whether  justly  or  not,  they  had  been 
actually  paid  to  the  defender.*' 
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tion ;  and  remitting  to  the  Lord  Ordinary  to  dispose        1 838. 
of  what  remained  of  the  cause,  and  of  the  expenses.        «    ^    ' 

X  Stewart 

The  Lord  Ordinary   having   accordingly   further  » 

heard  the  parties,  pronounced  an  interlocutor  on 
the  14th  of  January  1836,  in  conformity  with  the 
special  finding  contained  in  the  interlocutor  of  the 
6th  of  June  1834,  and  decerned  against  the  defender 
for  payment  of  the  several  sums  of  745/.  sterling; 
22/.  10  5.  and  16/.  12  5.  6rf.  Barbadoes  currency, 
with  interest  from  the  year  1807 ;  and  139/.  16^.  Sd. 
sterling,  with  interest  from  1816 ;  with  expenses  of 
the  second  and  third  conclusions  of  the  libel. 

The  defender  presented  a  reclaiming  note  against 
that  interlocutor,  but  the  Lords  of  the  First  Division, 
by  interlocutor  of  the  20th  of  May  1836,  adhered. 

The  defender  (Mr.  Stewart)  appealed  to  this  House 
against  the  said  interlocutors  of  the  9th  of  March 
1825 ;  of  the  1st  of  February  1827  ;  of  the  8th  of 
March  1828, — in  so  far  as  it  did  not  assoilzie  this 
Appellant  in  toto  ; — of  the  6th  of  June  1834  ;  of  the 
30th  of  May  1835, — in  so  far  as  it  did  not  find  this 
Appellant  entitled  to  remuneration  ; — of  the  16th  of 
December  1S36  ;  and  of  the  14th  of  January  and  20th 
of  May  1836. 

The  pursuer  (Mr.  Gibson)  presented  an  appeal 
against  the  interlocutor  of  the  8th  of  March  1828, 
in  so  far  as  it  sustained  Stewart's  defence  founded  on 
the  alleged  illegality  of  the  adventure  and  assoilzied 
him  from  the  first  conclusion  of  the  action  relative  to 
the  sum  of  1,272 /.  8s.  Id.;  and  also  against  the  in- 
terlocutors of  the  30th  of -Sf ay  and  16th  of  December 
1835,  in  so  far  as  they  repelled  his  claim  for  the  re- 
maining articles  of  the  account  referred  to. 

The  appeal  and  cross  appeal  were  heard  together 
on  the  23d,  25th,  and  26th  of  January  1838. 
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1838.  The  Attomey-genercU  (Sir  J.  Campbell) j  and  Sir 

Stewart  William  Follcttj  foF  the  Appellant  Stewart : — ^The 
CiBsoii  Respondent  had  neither  title  nor  interest  to  maintain 
this  action,  because  the  adventure,  under  which  he 
claims,  was  never  effectually  formed ;  and  because, 
at  all  events,  it  was  not  he,  but  William  Gibson  & 
Company,  who  made  the  alleged  furnishings  and 
advances,  of  which  payment  is  sued  for  ;  and  the  Re- 
spondent holds  no  right,  either  directly  or  indirectly, 
to  the  funds  of  that  company.  But  supposing  the 
advances  to  have  been  made  by  the  Respondent,  still 
he  is  not  entitled  to  claim  the  sums  in  dispute,  in 
respect  that  that  adventure,  which  he  did  attempt  to 
carry  into  execution,  and  in  consequence  of  which  the 
claim  is  made,  was  illegal. 

The  Respondent's  claims  to  those  sums  which  have 
been  found  due  to  him  by  the  Court  below,  are  not 
well  founded  on  their  merits.  But  if  the  interlocutor 
holding  those  sums  to  be  unconnected  with  the  adven- 
ture, and  therefore  actionable,  be  well  founded,  it  is 
submitted  to  be  indisputable  that  the  claim  of  the 
Appellant  for  remuneration  for  services  performed  to 
the  adventure  under  special  employment,  is  also  un- 
connected with  it,  and  ought  to  have  been  sustained. 
As  to  the  cross  appeal,  and  first  as  regards  the  inter- 
locutor of  8th  March  1828,  the  facts  proved  show 
that  the  Appellant  entered  into  a  fraudulent  agreement 
with  the  owners  of  the  British  ship  Croydon^  for  the 
purpose  of  the  exportation  of  warlike  stores,  in  vio- 
lation of  the  law  of  this  country  ;  that  is,  that  certain 
arms  and  gunpowder  which  could  not  legally  be 
carried  from  this  country  by  the  American  ship 
Washington,  should  be  smuggled  by  the  Croydon,  and 
delivered  to  the  Washington  in  the  river  Congo,  in 
Africa.     And  it  also  appears  that  the  articles  (in  the 
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account  No.  8)  dismissed  by  the  Court,  were  either        i838. 
included  in  the  sum  of  745  L  awarded  to  the  Appellant     sxrwART 
Gibson  by  the  Court,  or  were  paid  out  of  the  funds      ^  ^^ 

1  •   1    1    1  1  1  Gibson. 

which  belonged  to  the  captors* 

Dr.  Lushington  and  Mr.  Tinney^  for  Gibson^  first 
as  Respondent  in  the  original  appeal,  submitted  that 
the  Appellant  Stewart  having  twice  received  pay- 
ment from  the  Respondent's  agents  in  the  West  Indies^ 
of  the  amount  of  the  costs  of  the  Admiralty  suit,  and 
having  accordingly,  by  his  letters  written  on  his 
arrival  in  Britain  and  referred  to  in  process,  desired 
that  he  should  be  debited  with  the  amount  of  Hynd- 
man*s  bills  for  the  second  of  those  double  payments, 
was  properly  found  liable  in  restitution  thereof  to  this 
Respondent.  And  as  to  the  claim  for  remuneration 
for  services,  the  Appellant  having  pleaded  the  ille- 
gality of  the  adventure  in  bar  of  all  claim  of  account- 
ing against  himself  as  a  partner  therein,  was  not  enti< 
tied,  upon  the  supposition  of  that  plea  being  well 
founded,  to  insist  on  any  claim  of  remuneration  for 
services  alleged  to  have  been  performed  by  him  in 
relation  to  the  adventure,  before  its  termination  by 
the  condemnation  of  the  vessel.  With  respect  to  the 
cross  appeal  by  Gibson^  it  was  argued  on  his  behalf 
that  after  the  original  record  was  closed,  upon  the 
statements  and  pleas  therein  set  forth,  it  was  not  com- 
petent for  the  Court,  in  reviewing  the  judgment  of 
the  Lord  Ordinary,  to  take  into  their  consideration 
the  new  averment  in  point  of  fact,  then  stated  in 
relation  to  the  alleged  illegality  of  the  adventure,  or 
the  reports  of  the  judgments  of  the  English  Courts, 
founded  on  as  evidence  in  support  of  that  averment. 
The  reports  of  those  judgments  founded  upon  by  the 
Appellant  Stewart^  ought  not  to  have  been  received 
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1S3S.       by  the  Court  of  Session  as  evidence  of  the  facts  therein 
^         '      contained.     The  statements  of  fact  set  forth  in  the 

Stewart 

V.  closed  record  by  the  Appellant  himself,  and  parti- 

cularly in  his  revised  answers  to  article  8  of  this 
Respondent's  revised  condescendence,  are  conclusive 
against  the  truth  of  his  now  averments,  as  to  the  ille- 
gah'ty  of  the  adventure,  and  the  grounds  upon  which 
the  vessel  was  condemned. 

Neither  the  statute  of  the  29  Geo.  2,  c.  1 6,  as  con- 
firmed by  33  Geo.  3,  c.  2,  nor  the  Order  in  Council 
of  the  11th  May  1803,  founded  on  by  the  Appellant, 
contains  any  substantive  prohibition  against  the  expor- 
tation of  arms  to  the  coast  of  Africa.  On  the  con- 
trary, those  statutes  refer  to  the  exportation  of  such 
articles  only  as  shall  be  prohibited  by  proclamation 
or  Order  in  Council  to  be  exported.  And  the  regu- 
lations of  the  Order  in  Council  of  the  11th  May  1803 
are  not  themselves  prohibitory,  but  permissive,  in  re- 
gard to  the  exportation  of  such  articles,  under  the 
conditions  therein  specified.  At  all  events,  with  refer- 
ence to  the  facts  set  forth  in  the  closed  record,  all  the 
conditions  and  regulations  of  the  Order  in  Council 
were  duly  complied  with  by  the  Respondent  in  this 
instance.  But  if  there  was  any  illegality  in  the  expor- 
tation of  arms,  which  the  Respondent  does  not  admit, 
such  illegality  does  not  extend  to,  or  vitiate  the  general 
adventure,  which  was  conformable  to  the  laws  then 
in  force ;  and,  consequently,  the  Respondent  ought 
not  therefore  to  be  barred  from  recovering  from  tlie 
Appellant  his  due  proportion  of  tlie  loss. 

The  remaining  articles  of  the  account  No.  8  of 
process,  referred  to  in  the  interlocutors  of  the  Lord 
Ordinary,  of  30th  of  May ^  and  of  the  Court,  IGth  of 
December  1836,  being  composed  of  personal  advances 
to  the  Appellant  by  Dixon^  were  not  proper  charges 
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against   the  Respondent:  but  having   actually  been        i838. 
included  in  Dixon's  account  with  the  Respondent,      s^b^v^ht 
and  in  bills  drawn  by  the  Appellant  upon  the  Respon-  «. 

dent  in  favour  of  Dixon^  the  Respondent,  who  paid 
those  bills,  is  entitled  to  recover  from  the  Appellant 
the  amount  of  the  advances :  and  it  forms  no  suffi- 
cient or  relevant  answer  to  the  Respondent's  claim 
in  this  respect,  that  the  Appellant  has  already  been 
found  liable  to  account  for  a  second  payment  of  the 
same  advances,  which,  subsequently  to  the  date  of  the 
bills  in  favour  of  DixoUy  he  had  obtained  from  the 
Appellant's  other  agent,  Hyndman^  upon  the  false 
pretences  mentioned  in  the  pleadings. 

The  Attorney-general  replied. 

The  Lord  Chancellor: — Farther  investigation  will 
be  necessary  before  I  state  ray  opinion  on  this  case. 
At  present  I  have  great  difficulty  with  regard  to  the 
party's  right  to  bring  the  action.  It  does  not  appear 
that  in  the  Court  of  Session  a  practice,  which  is  neces- 
sary for  the  purpose  of  administering  justice  in  this 
country,  both  at  law  and  in  equity,  prevails ;  viz.  that 
those  with  whom  a  contract  is  made  should  be  the 
parties  to  sue  upon  it.  Beyond  all  doubt,  the  con- 
tract in  this  case  was  not  made  with  the  individual  who 
brought  the  action ;  indeed  he  does  not  state  that  it 
was:  on  the  contrary,  the  summons  states  the  contract 
to  have  been  made  on  behalf  of  the  firm  of  William 
Gibson  &  Company.  This  is  a  question  with  respect 
to  which  it  is  very  important  to  have  further  infor- 
mation as  to  the  practice  in  the  Court  of  Session, 
before  we  lay  down  a  rule  which  shall  be  binding  on 
all  the  Courts  in  Scotland. 

With  regard  to  the  question  of  illegality,  I  have 
no  doubt  that  the  Court  of  Session  was  right  in  pro- 
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1838.       nouncing  this  transaction  illegal  upon  the  facts  as 

they  appear  in  the  printed  cases.     It  is  not  disputed 

V.  at  the  bar,  that  if  there  had  been  a  contract  between 

iBsoN.  ^j^^  parties  to  do  that  which  subsequently  took  place 
it  would  be  illegal.  If  the  contract  had  been  that  an 
adventure  should  go  out,  relating  in  part  to  certain 
articles  of  merchandise  which  might  be  legally  taken, 
and  in  part  to  arms  and  ammunition  which  by  the 
law  of  the  country  could  not  be  legally  taken ;  and  it 
was  thereby  agreed  that,  in  order  to  evade  the  law,  no 
part  of  the  arms  and  ammunition  should  be  carried 
out  in  the  ship  which  was  to  carry  out  the  other 
goods,  but  should  be  carried  in  another  ship  to  a  place 
out  of  the  immediate  power  and  jurisdiction  of  this 
country,  and  then  should  be  transhipped  into  the 
ship  carrying  the  merchandize;  that  would  be  a  trans- 
action illegal,  as  being  in  violation  of  the  British  law, 
and  a  contract  upon  which  no  relief  could  be  given. 
Now  we  find,  in  point  of  fact,  that  this  is  the  nature 
of  the  transaction  in  question,  which  was  carried  on 
under  the  immediate  management  of  the  party  now 
suing  on  the  contract :  and  all  your  Lordships  have 
to  do  is  to  make  up  your  minds  whether  that  which 
subsequently  took  place  did  form  part  of  the  contract 
between  the  parties  or  not :  whether  the  undoubted 
illegality  of  one  part  of  the  transaction  would  not 
affect  that  part  of  the  transaction  which  is  alleged  to 
be  legal.  Seeing  what  took  place,  and  looking  at  the 
invoice,  I  cannot  doubt  that  the  whole  fornied  one 
transaction ;  and  consequently  that  the  whole  was 
affected  by  the  illegality  which  it  is  admitted  ex- 
isted with  regard  to  part  of  it.  If  your  Lordships 
should  be  of  that  opinion,  the  only  question  will  be, 
how  far  the  illegality  of  the  transaction  affects  the 
particular  sums  in  question  between  the  parties. 
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Lord  Brougham : — I  have  felt  great  embarrassment  ^  ^^38. 
from  the  beginning,  in  consequence  of  not  having 
before  us  any  note  of  the  opinions  which  were  pro- 
nounced by  the  learned  Judges  who  d^alt  with  the 
case  in  the  Courts  below,  and  of  the  reasons  upon* 
which  those  opinions  were  founded.  Upon  some 
branches  of  the  case  we  may  have  less  doubt  than  upon* 
others,  particularly  the  illegality  of  the  transaction :  but 
then  we  have  not  any  means  of  telling  in  what  light 
the  Courts  below,  in  the  judgments  which  they  ulti- 
mately pronounced,  regarded  two  most  material  parts 
of  the  case,  which  form  the  subject  of  the  original 
appeal :  I  mean  the  question  of  parties,  which  extends 
over  and  pervades  the  whole  case,  the  matter  of  the 
cross  appeal  as  well  as  the  original  appeal ;  and  the 
question  as  to  the  sums  of  745/.,  139/.,  and  the  22/. 
and  12/.,  which  formed  the  subject  of  the  cross  appeal 
alone.  And  this  is  the  more  to  be  regretted  with 
respect  to  these  last-mentioned  sums,  inasmuch  as  we 
are  left  entirely  in  the  dark,  and  without  the  power 
of  forming  even  a  conjecture  of  the  grounds  upon 
which  their  Lordships  came  to  one  judgment  with 
respect  to  the  1,272  /•,  assoiling  the  defender  from  that 
claim  on  the  ground  of  illegality ;  and  to  another  judg- 
ment respecting  the  lesser  sum  ;  allowing  that  claim, 
although  to  all  appearance  that  claim  comes  within 
the  scope  of  the  argument  of  illegality  as  much  and 
in  the  same  way,  and  for  the  same  reasons,  in  which 
and  for  which  the  judgment  proceeded  against  the 
claim  for  the  larger  sum,  as  arising  from  an  illegal 
contract. 

In  stating  to  your  Lordships  what  my  opinion  is 
respecting  the  merits  of  the  case,  I  shall  take  first 
that  objection  which  relates  to  the  right  of  the  party 
wlio  has  brought  the  action ;  because  that  goes  over 
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1838.       tlie  whole  case,  both  the  original  and  the  cross  appeal : 
^l^^^^j     it  is  not  the  same  kind  of  objection  as  a  plea  of  abate- 
V.         ment  in  our  Courts,  for  the  nonjoinder  of  a  defendant, 
but  it  is  rather  the  case  of  a  nonsuit  by  the  nonjoinder 
of  a  plaintiff.     In  the  one  case  it  may  be  matter  of 
form,  but  in  the  other  it  is  matter  of  substance.     If  a 
contract  is  made  by  A.  with  -B.,  A.  of  course  may  be 
sued  upon  that  contract  by  B.,  and  vice  versd ;  but  if 
a  contract  is  made  by  A.  and  B.  with  C,  shall  A. 
alone  sue  C.  upon  that  contract,  unless  he  produces  an 
authority  from  S.,  or  a  release  by  JB.,  which  comes  to 
the  same  thing  ?     In  both  of  these  cases  B.  must  sue 
as  well  as  -4. ;  for  doubtless  the  contract  enuring  to 
the  benefit  of  both,  being  made  by  both,  the  perform- 
ance of  it  must  enure  to  the  benefit  of  both,  and  both, 
and  not  one,  shall  have  a  right  to  come  into  Court 
against   the  other  party,  and  sue  the  other  party. 
Nothing   has  been  stated  in  this  case  which  at  all 
satisfies  me  that  there  is,  either  in  point  of  form  or 
in  the  substantial   law   of  Scotland^   any  difference 
with  reference  to  this  particular  from  those  principles 
which  regulate  our  Courts  of  Equity  as  well  as  of  Law 
in  this  country  :  nothing  which  shows  that  the  prin- 
ciples on  which  the  Courts  of  Scotland  proceed  differ 
from  those  principles  which  by  natural  justice,  or 
even  according  to  the  plain  dictates  of  common  sense, 
must  be  the  rules  of  proceeding  in  all  Courts  of  Law 
or  Equity.     Nevertheless,  I  am  disposed  to  agree  with 
my  noble  and  learned  friend  in  not  pronouncing  at 
present  upon  this  question,  although  it  would  be  a 
shortening  of  the  whole  case,  both  in  the  original  and 
the  cross  appeal:  because  it  is  barely  possible  there 
may  be  some  rule  which  we  are  not  aware  of;  and  it 
may  be  as  well  that  we  should  postpone  our  decision 
for  further  information. 

I  must  -proceed,  in  the  second  place,  to  say  that 
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I  do  not  think  that  question  will  necessarily  arise  in        isss. 
this  case   at  all.     First,   with   respect  to   the  cross      s^ewart 
appeal:  upon  that  I  entertain  no  doubt  whatever.  ». 

The  question  has  been  disposed  of  in  the  C!ourt  below, 
as  regards  the  sum  of  1,272/.  S3.  7d.y  upon  the  ground 
that  there  was  an  illegal  agreement  in  which  this 
voyage  and  speculation  had  its  origin ;  that  that 
illegality  rides  over  the  whole  adventure  and  specu- 
lation ;  and  that  ex  dolo  malo  non  oritur  actio.  Perhaps, 
correctly  speaking,  doltu  malus  does  not  apply  to  what 
is  illicitly  done,  but  to  what  is  malum  in  se ;  so  that 
there  is  no  dolus  malvSj  properly  speaking,  here,  but 
there  is  pactum  illicitum^  and  there  is  dolus  malus  in 
evading  the  positive  enactments  of  the  municipal  law. 
Now  ev  pacto  illicito  non  oritur  actio.  But  it  is  said 
that  here  there  was  a  legal  agreement  completed  on 
or  before  the  27th  of  Mai/  1806,  and  that  that  is  not 
vitiated  and  rendered  illegal  by  a  sort  of  reaching 
backwards,  because  on  the  2d  of  June  afterwards,  on 
the  African  coast,  something  was  done  which  must 
be  admitted  to  be  illicit  and  in  contravention  of  our 
municipal  law.  It  is  said  that  the  two  things  cannot  be 
connected  together.  Now  this  is  a  question  of  fact ; 
and  the  question  is,  whether  the  circumstances  of  the 
case  do  not  afford  sufficient  evidence,  I  should  say  irre- 
fragable evidence,  of  the  two  proceedings  being  con- 
nected inseparably  tc^ether,  both  forming  parcels  of 
one  transaction,  both  making  up  one  adventure  in 
trade,  and  that  adventure  becoming  ill^al  altogether^ 
because  bottomed  in  and  originating  from  that  which 
was  in  itself  illegal. 

We  are  asked  to  go  a  great  way,  when  we  are 
called  upon  to  believe  that  these  two  adventures  were 
not  one  transaction ;  we  are  asked  to  go  a  little  further, 
when  we  are  called  upon  to  believe  that  tliey  had  not 
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H  1 8S8.  a  close  connexion  with  each  other :  but  we  are  asked 
to  go  a  length  which  I  am  sure  no  man  of  ordinary 
V.  common  sense  and  understanding  can  accompany  the 
Respondent  in  going,  when  we  are  called  upon  to  say 
that  there  was  no  connexion  whatever  between  the 
two ;  and  that  the  one  was  entered  into  without  any 
prospective  looking  forward  to  the  other ;  and  that 
the  other  was  entered  into  without  any  retro^iective 
view  to  the  former.  Yet  all  this  we  must  believe, 
before  we  can  admit  the  ailment  of  the  Respondent : 
it  is  absolutely  necessary  for  his  case,  before  he  can 
overturn  the  decision  of  the  Court  below  brought 
here  by  his  cross  appeal,  that  we  must  believe  all  this 
before  we  can  suppose  that  the  matter,  admitted  to  be 
illegal  matter,  was  collateral  to  the  legal  matter,  and 
that  the  legal  was  independent  of,  and  uninfluenced 
and  unaided  by  the  illegal  matter.  Can  any  man 
believe  that  so  material  an  article  as  gunpowder  to  a 
great  amount,  muskets,  flints,  and  other  arms  and 
ammimition  to  a  still  larger  amount,  a  chest  of  400 
stands,  and  another  chest  of  200  stands  of  arms ;  that 
all  this  was  an  after-thought,  just  a  sudden  accidental 
fancy,  that  seized  upon  these  slave-traders  after  they 
had  wholly  completed  their  adventure,  had  arranged 
their  outfit,  and  had  contracted  with  one  another  for  the 
carrying  on  of  their  crime  (which  used  to  be  called  a 
trade,  but  which  has  now  obtained  its  proper  appella- 
tion by  an  Act  of  Parliament,  which  I  had  the  hap- 
piness to  bring  in  with  as  great  pleasure  as  anythin^^ 
I  ever  did  in  my  life ;  I  mean  the  Felony  Act  of  1811), 
that  in  the  arrangement  of  this  adventure,  in  the 
conspiracy  by  which  they  planned  a  crime  to  be  per- 
petrated upon  the  coast  of  Africa^  the  powder  and 
muskets  had  never  entered  into  their  imagination  up 
to  the  27th  of  May ;  but  that,  having  arranged  a  cargo 
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of  beads,  having  got  an  assortment  of  tartan  hassar       isss. 
dresses,  among  other  things,  for  the  poor  natives,     stewart 
whom  they  were  going  to  plunder  and  torture  and  '- 

murder  in  carrying  them  through  the  horrors  of  the 
middle  passage, — that  these  tartan  dresses  and  beads 
by  which  they  were  to  get  the  mothers  to  sell  their 
children,  and  the  different  members  of  families  to  sell 
their  relations, — that  all  these  were  put  on  board  the 
vessel  on  the  27  th  of  May,  and  that  they  never  thought 
of  muskets  and  gunpowder  and  flints;  till  when? 
the  time  is  material  here :  till  the  2d  of  June ;  so  very 
long  a  period  after  as  no  less  than  six  days.  No  less 
tlian  six  days  afterwards  it  was  that  they  suddenly 
thought,  "  What  are  we  doing  ?  We  are  going  to 
Africa,  but  we  are  going  to  rob  and  murder  the 
people  there,  and  therefore  we  must  have  gunpowder 
and  muskets*  We  are  going  to  get  the  poor  people 
to  help  us  in  our  robbery  and  murder,  and  therefore 
we  must  have  beads  and  other  things:  therefore 
let  us  go  and  illegally  put  them  on  board ;  and  as  we 
cannot  put  them  on  board  at  Liverpool  let  us  put 
them  on  board  at  the  river  Congou 

Now  it  is  as  to  that  part  of  the  adventure  we  are 
called  upon  to  judge.  We  are  called  upon  to  say 
that  this  was  a  totally  collateral  and  unconnected 
adventure,  wholly  foreign  to  that  which  happened  six 
days  before.  My  Lords,  this  is  totally  impossible, 
and  I  really  feel  that  I  ought  to  apologise  for  having 
dwelt  so  long  upon  it.  I  am  perfectly  clear  that  this 
is  one  transaction,  one  voyage  out.  The  invoice 
speaks  no  other  language ;  the  book,  which  has  been 
produced  in  the  proceedings  below,  speaks  no  other 
language ;  the  abstract  jumbles  them  altogether,  and 
mixes  them  all  up  as  one  transaction  ;  the  party  is 
debited  with  the  whole.     But  above  all,  the  whole 
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1 838^  scope  and  circumstances  of  these  pToceedings  plainly 
show  that  it  is  one  united  joint  connected  transaction; 
not  two  several  transactions.  My  Lords,  even  if  I  had 
more  doubt  than  I  have  (I  say  I  have  none),  I  should 
really  think  that  it  would  not  become  your  Lordships, 
upon  a  mere  matter  of  fact,  to  be  very  ready  to  revene 
the  decision  of  the  Court  below :  that  when  four  learned 
Judges  have  drawn  a  conclusion  upon  facts,  that  you 
should  take  another  view  of  these  same  facts;  and 
having  no  other  materials  whereby  to  modify  the 
opinion  arrived  at  in  the  Court  below,  should  say, 
from  thence  we  arrive  at  an  opposite  conclusion. 
Upcm  the  whole,  therefore,  I  have  no  doubt  whatever, 
but  entirely  agree  with  my  noble  and  learned  friend, 
that  the  cross  appeal  must  be  dismissed,  and  with 
costs.  I  do  not  see  a  shadow  of  ground  for  this  cross 
appeal. 

Now,  my  Lords,  I  have  thus  disposed,  in  my  hum- 
ble  opinion,  of  part  also  of  the  original  appeal.     But 
I  cannot  divine  what    the  Court  meant   by   taking 
a  distinction    between  the  139/.  16  s.  Sd.  and  the 
1,272/.  Ss.  id.     This  matter  seems  to  me  to  be  in 
one  or  other  of  two  predicaments.     Either  there  is  a 
blunder  altogether  (I  speak  with  great  respect),  and 
this  189/.  is  part  of  the  1,272/.  Ss.  id,  because  that 
sum  of  1,272/.  Ss.  id.  is  called  an  eighth — ^an  eighth 
of  what  ?  How  does  the  sum  of  139  /.  165.  3  c?.  happen 
to  get  out  of  the  scope  of  that  dividend,  of  which  the 
1,272/.  85.  id.  is  the  quotient?     By  the  process  of 
dividing  by  eight,  I  think  there  is  nothing  suggested 
to  show  why  the  139/.  16^.  3(/.  did  not  come  within 
tlie  scope  of  that  process  of  division :  if  so,  it  is  dis* 
posed  of  by  the  part  of  the  judgment  assoiling  the 
Appellant  from  the  1,272/.  Ss.  id.     Or,  suppose  it  is 
a  separate  sum  from  the  1,272/.  8  s.  7  c/.,  then  does 
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not  it  come  within  the  scope  of  the  illegality?    How       i838. 
can  you  distiguish  the  139/,  from  the  1,272/.?     I     ^ij!^^^ 
can  see  no  difference.    I  am  therefore  perfectly  ready         v. 
to  say  that  the  judgment  cannot  stand  as  regards  the        ^^^^^ 
139/.  16^.  3d. 

The  two  small  sums  of  22/.  and  12/.  may,  I  think, 
be  put  out  of  the  case;  but  with  respect  to  the  745/., 
^  that  is  the  part  of  the  case  as  to  which  I  feel  most 
doubt,  because  it  is  involved  in  considerable  obscurity 
as  to  the  ground  upon  which  the  Court  below  pro- 
ceeded. I  am  inclined,  however,  to  consider  that, 
either  upon  the  ground  of  want  of  parties  in  this  case, 
which  would  ride  over  this  part  as  well  as  over  the 
other,  or  upon  the  ground  that  at  all  events  Oibson 
cannot  claim  this  sum,  the  decision  here  is  wrong. 
But  I  think  it  right  to  add  that  I  do  not  see  how 
the  question  of  illegality  affects  the  746  /.,  though  I 
am  of  opinion  that  it  affects  the  1,272/.  and  the  139 /i 
If  I  should  ultimately  feel  prepared  to  advise  your 
Lordships  that  that  has  been  well  allowed  as  not 
coming  within  the  scope  of  the  illegality,  and  also 
that  it  has  been  well  allowed,  because  well  claimed, 
inasmuch  as  there  is  no  foundation  for  the  allied 
want  of  proper  parties  (and  only  upon  that  assumption 
can  it  be  said  that  it  is  well  claimed),  if  it  should  be 
found  upon  further  inquiry  that  there  is  no  founda- 
tion for  the  objection  of  the  want  of  proper  parties,  I 
do  not  see  how  there  should  be  any  allowance  made  by 
way  of  set-off  in  the  nature  of  a  gua7itum  meruit  to 
the  other  party.  Though  I  feel  the  pressure  (rf  the 
argument  of  Uie  want  of  parties,  I  feel  also  that  it 
would  be  setting  off  a  quantum  meruit  against  a  legal 
demand.  But  as  at  present  advised,  I  am  inclined  to 
think  that  we  shall  never  come  to  that  set-off  at  all ; 
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J  838.  and  that,  upon  further  inquiry,  in  all  probability 
Stewart  Y^^^  Lordships  may  be  advised  to  reverse  the  whole 
^  ^'         of  the  decision  on  that  point.     I  am  quite  clear  that, 

CjiIBSOV 

with  respect  to  the  cross  appeal,  you  ought  to  dismiss 
it,  and  affirm  the  interlocutors  therein  complained  of, 
with  costs  of  appeal. 

I  have  entered  into  the  matter  at  this  great  length, 
with  a  view  to  save  your  Lordships  the  trouble  of 
hearing  any  further  arguments,  when  you  come  ulti- 
mately to  decide  the  case.  It  may  be  understood 
that,  unless  we  come  to  another  opinion  upon  making 
further  inquiry  on  that  part  of  the  case,  what  has  now 
been  said  may  be  considered  as  the  reasons  for  revers- 
ing the  judgment.  If  we  come  to  another  opinion,  of 
course  it  will  be  affirmed. 

My  noble  and  learned  friend  (the  Lord  Chancellor) 
has  suggested  to  me,  that  though  it  is  quite  clear  what 
we  shadl  do  on  the  cross  appeal^  it  is  not  usual  in 
deciding  two  appeals  to  decide  the  cross  appeal  first, 
and  then  to  consider  the  original  appeal.  It  is  quite 
clear  what  the  judgment  will  be  upon  the  cross  appeal. 
My  noble  and  learned  friend  agrees  with  me  in  im- 
posing upon  the  parties  the  trouble  of  bringing  a 
note  of  what  passed  in  the  Court  below;  in  all  pro- 
bability such  a  note  would  have  enabled  us  to  dispose 
of  it  at  once.  We  know  that  in  Westminster  Hall  it 
has  been  the  usual  practice,  since  the  time  of  Lord 
Kenyofij  upon  the  important  questions  that  go  from 
the  Court  of  Chancery  to  the  Courts  of  Common 
Law,  that  they  certify  their  answers  without  giving 
reasons.  That  has  been  found  so  inconvenient  that 
the  Courts  are  now  disposed  to  come  back  to  the  old 
and  better  practice.  I  hope  the  Court  of  Session  will 
not  be  offended  if  we  apply  to  them  the  same  obser- 
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vations  which  have  been   applied  to  the  Courts  of       i838. 
Westminster  Hall,  and  that  they  will  take  the  trouble     I    "    ' 
of  giving  their  reasons  as  well  as  giving  judgment.  v. 

Perhaps  a  knowledge  that  it  has  been  proposed  here 
will  be  an  inducement  to  those  very  learned  persons 
to  adopt  that  course.  I  have  the  greatest  respect  for 
them,  and  wisliing  to  have  their  reasons  is  a  token  of 
our  great  respect. 


Gibson. 


The  JLord  Chancellor: — My  Lords,  upon  the  prin-  i840: 
cipal  question  in  this  case,  the  illegality  of  the  trans-  ^"S"*'  ^• 
action  from  which  the  litigation  between  the  parties 
arose,  there  is  no  doubt,  and  it  has  been  very  properly 
adjudged  to  be  illegal  by  the  Court  of  Session.  It 
is  not  disputed  that  it  would  have  been  a  violation  of 
the  Acts  of  Parliament  to  have  exported  the  arms  and 
ammunition  in  the  IVashington ;  therefore  they  were 
sent  in  another  ship  for  the  purpose  of  being  tran- 
shipped into  the  Washington^  when  it  might  be  thought 
safe  so  to  do  ;  and  this  was  accordingly  done  upon  the 
coast  of  Africa^  and  the  ship  and  cargo  being  seized, 
were  afterwards  condemned.  All  the  questions  be- 
tween the  parties  must  therefore,  in  my  opinion,  be 
considered  with  the  assumption  that  the  adventure 
was  illegal ;  and  this  will  dispose  of  Gibson's  appeal 
against  the  interlocutors  of  the  8th  March  1828  and 
the  10th  June  1829  ;  and  it  appears  to  me  that  neces- 
sarily carries  with  it  the  reversal  of  the  interlocutor 
appealed  from  by  Stewart^  so  far  as  the  Court  found 
him  liable  to  pay  139/.  16^.  3t/.,  which  appears  to  be 
the  value  of  certain  parts  of  the  cargo,  which  were 
applied  by  Stewart ^  as  the  captain,  in  paying  a  debt 
he  owed  to  some  natives.     If  the  whole  adventure  was 
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1840.       unlawful,  there  can  be  no  right  to  recover  this  sum. 
^ — ^ — '      If,  the  cargo  having  been  sold,  an  action  had  been 
w.  brought  for  the  proceeds,  and  the  ill^ality  of  the 

adventure  had  been  set  up  and  established,  the  pur- 
suer could  not  have  recovered  ;  and  so  the  Court  of 
Session  has  determined.  Why  is  this  sum,  being  a 
part  of  the  adventure,  not  to  be  affected  by  the  same 
rule  ?  If  the  captain  had  sold  the  goods  represented 
by  the  139/.  165.  3rf.,  he  could  not,  according  to  the 
decision,  have  been  made  responsible  for  the  proceeds. 
Upon  what  principle,  then,  has  he  been  made  respon- 
sible  for  them,  because,  instead  of  receiving  value 
for  them  in  money  or  goods,  he  has  received  value  in 
the  liquidation  of  his  own  debt  ?  The  captain  indeed 
alleges  that  the  goods  were  not  so  applied  until  after 
the  capture,  by  which  they  ceased  to  be  the  property 
of  the  pursuer.  In  neither  case,  however,  can  the 
pursuer  be  entitled  to  recover  the  value  of  them. 
This  part  of  the  case  is  also  involved  in  the  question, 
whether  the  pursuer  can  maintain  a  suit  founded  upon 
transactions,  not  with  himself  individually,  but  with 
Gibson  &  Company,  in  which  firm  he  was  a  partner : 
and  as  this  question,  if  decided  in  the  negative,  will 
conclude  all  the  subjects  of  appeal  against  the  pur- 
suer, it  requires  particular  consideration. 

[His  Lordship,  after  stating  the  facts  before  stated 
ds  to  the  origin  of  the  adventure,  proceeded :] — ^The 
accounts  of  the  ship  were  kept  under  the  heading  of 
"  Ship  IVashington  and  Owners,  with  William  Gibson 
&  Company."  The  ship  having  been  captured  and 
ultimately  condemned,  though  ordered  to  be  released 
by  the  Court  of  Admiralty  in  BarbadoeSy  expenses  on 
account  of  the  suit  there,  and  on  account  of  the  ship 
and  of  the  defender  personally,  were  incurred,  which 
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were  paid  to  the  agents  there  by  bills  drawn  upon       1840. 
Gibson  &  Company,  who  paid  them,  and  some  of  the     « 
items,  comprising  the  sum  for  which  such  bills  were      ^  v. 
drawn,  constitute  part  of  the  pursuer's  demand. 

In  consequence  of  the  failure  of  the  former  action  in 
the  name  of  Gibson  &  Co.,  the  pursuer  has  brought  the 
present  action  in  his  own  name,  not  alleging  any  trans- 
fer to  him  of  any  interest  of  his  partner  William  Broad- 
foot  J  but  claiming  right  in  himself  to  sue  for  and  re- 
cover the  sums  alleged  to  be  due  from  the  defender  on 
account  of  this  joint  adventure,  although  all  the  money 
transactions  were  with  Gibson  &  Company,  and  although 
the  pursuer  had  only  one-fourth  and  the  defender  one- 
eighth  of  the  adventure.  It  does  not  follow,  because 
one  partner  exceeds  the  limits  of  his  authority  —which 
was  one  ground  on  which  the  former  action  was  dis- 
missed— as  between  himself  and  his  copartners  in  any 
transactions  he  may  enter  into,  that  the  firm  is  not 
pledged  to  those  with  whom  the  dealing  takes  place 
in  the  name  of  the  partnership.  A  decision,  there- 
fore, that  the  pursuer  had  not  the  proper  authority  to 
bind  William  Broadfoot,  his  partner  in  those  trans- 
actions, proves  nothing  in  the  question  whether  he 
can  alone  sue  those  with  whom  he  dealt  in  the  name 
of  the  firm.  That  the  funds  of  Gibson  &  Company 
were  employed  in  the  adventure  is  admitted ;  that  they 
paid  the  bills  drawn  from  Barbadoes  is  a  fact  common 
to  both  statements.  How  the  account  stands  between 
Gibson  and  JVilliam  Broadfoot  does  not  distinctly  ap- 
pear, although  it  is  alleged  that  Gibson  is  debtor  to 
his  partner ;  but  under  such  circumstances,  how  can 
the  pursuer  be  entitled  to  receive  the  repayment  of 
what  the  firm  of  Gibson  &  Company  have  so  advanced? 
Yet   such   would   be   the  result  of  the  interlocutor 
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1840.  decerning  for  payment  to  the  pursuer  of  the  746/.  If, 
Stewart  therefore,  it  were  necessary  to  decide  this  question,  I 
V.  should  not  hesitate  to  advise  your  Lordships  to  reverse 
the  interlocutor  appealed  from  by  the  defendant,  upon 
that  ground  alone.  There  appear  to  me,  however, 
to  be  other  grounds  which  make  it  unnecessary  to 
decide  expressly  upon  that  point.  The  interlocutors 
of  the  6th  of  June  1834,  14th  of  Janiui^y  1836,  and 
20th  of  May  1836,  find  the  defender  liable  to  pay  to 
the  pursuer  746/.,  22/.  10^.,  and  16/.  12^.  6d.  These 
sums  are  composed  of  the  expenses  in  the  Admiralty 
Court  at  BarbadoeSj  and  some  expenses  incident  to  the 
ship  whilst  there,  and  said  to  have  been  due  to  the 
defender,  who  was  there  employed  in  attending  to  the 
interest  of  the  owners.  The  amount  was  advanced  by 
Dixon  &  Company,  the  agents  in  the  island,  and  repaid 
to  them  by  bills  drawn  by  the  defender  upon  the  house 
of  Gibson  &  Company,  by  whom  they  were  paid,  and 
so  constituted  items  in  the  account  of  that  house  with 
the  ship.  If  the  defender  had  by  those  means  obtained 
payment  of  sums  to  which  he  was  not  entitled,  such 
overcharges  might  properly  be  the  subject  of  investi- 
gation in  settling  the  accounts  of  the  adventure,  but 
they  could  only  be  items  in  such  account;  and  if 
from  the  illegality  of  such  adventure  no  legal  investi- 
gation of  such  accounts  could  be  enforced,  upon  what 
principle  can  the  repayment  of  particular  items  of 
such  accounts  be  decreed  ?  The  objection  applies  to 
every  item;  and  though  the  particular  sum  should 
appear  to  have  been  improperly  charged,  it  is  im- 
possible, without  taking  the  whole  account,  to  know 
whether  it  ought  to  be  repaid,  or  merely  to  be  dis- 
allowed in  the  account.  It  appears,  however,  that  bv 
far  the  greater  part  of  these  charges  (that  is,  all  the 
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expenses  in  the  Admiralty  Court,  were  properly  paid  by        1 84o. 
Cfibson  &  Company  on  account  of  the  adventure,  being     stewart 
the  expenses  of  protecting  the  properly  against  the  v« 

claim  of  the  captors,  and  which  defence  was  successful 
in  the  island.  But  these  expenses,  it  is  said,  were  paid 
twice  over,  the  amount  having  been  deducted  from  the 
proceeds  of  the  sale  of  the  ship,  and  such  appears  to 
have  been  the  fact ;  but  such  deduction  was  made 
from  the  proceeds,  which  were  the  property  of  the 
captors,  and  not  of  the  pursuer,  or  of  Gibson  &  Com- 
pany; and  though  apparently  improperly  made,  no 
injury  was  thereby  done  to  the  pursuer.  If  the  pay- 
ments were  properly  made  by  Gibson  &  Company  in 
the  first  instance,  no  right  to  recover  back  the  amount  ' 
can  arise  from  their  having  been  improperly  placed  to 
the  account  of,  and  so  improperly  paid  by,  the  captors. 
It  was  argued  that  this  deduction,  having  been 
made  by  order  of  the  Admiralty  Court  at  Barbadoes, 
amounted  to  an  adjudication  that  the  sums  ought  to 
be  paid  out  of  the  proceeds  of  the  ship.  This,  how- 
ever, does  not  appear  to  be  so,  the  order  of  the  Court 
of  Admiralty  being  only  to  permit  the  deduction  till 
the  account  should  be  settled  ;  and  it  appears  that  no 
part  of  the  745/.  paid  to  Dixon  k  Company  came  to 
the  hands  of  the  defender.  These  payments,  too,  are 
subject  to  the  same  observation,  that  they  were  trans- 
actions with  Gibson  &  Company  and  not  with  the  pur- 
suer, and  that  they  constitute  only  items  in  the  account 
of  the  adventure,  the  illegality  of  which  precludes  all 
parties  from  asking  the  adjudication  and  assistance  of 
the  Court,  and  therefore  equally  precludes  the  discus- 
sion of  any  particular  items  of  the  account.  For  the 
same  reason,  and  upon  the  same  ground,  I  think  the 
defender  is  precluded  from  claiming  remuneration : 
indeed,  as  the  pursuer  recovers  nothing  in  the  action, 

VOL.  VII.  3  C 
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1840.       thid  claim  of  the  defender  cannot  arise.  The  result,  in 
Stewart     ^7  opinion,  IS  that  the  interlocutors  appealed  firom 
»•  by  the  defender  in  the  action  ought  to  be  reversed,  so 

far  as  they  find  him  liable  to  pay  anything  to  the 
pursuer,  and  to  pay  costs  to  him  :  on  the  contrary,  the 
pursuer  ought  to  pay  the  costs  below  of  the  defender, 
as  he  was,  by  the  interlocutor  of  the  14th  of  January 
1836,  ordered  to  pay  the  costs  of  such  part  of  the  suit 
in  which  he  was  then  lield  to  have  failed.  Of  course 
there  can  be  no  costs  of  the  appeal  by  the  defender. 
The  appeal  by  the  pursuer  must,  I  think,  be  altoge- 
ther dismissed,  and  with  costs. 

Lord  Brougham : — I  agree  in  the  view  taken  by 
my  noble  and  learned  friend  of  this  case.     The  whole 
rests  manifestly  upon  the  illegality  of  the  transaction, 
it  being  unnecessary  to  have  recourse  to  the  other 
ground,  though  on  that  also  I  concur  with  my  noble  and 
learned  friend  ;  I  mean  with  respect  to  the  partnership. 
It  is  not  true,  as  it  was  attempted  to  be  argiied,  that 
this  decision  respecting  the  illegality  must  rest  upon 
importing  into  this  cause  the  judgment  in  the  Court 
of  Common  Pleas  in  the  insurance  case  (^).  That  judg- 
ment is  not  imported  here.    The  authority  of  the  case 
is  upheld,  but  as  to  the  facts  we  have  no  right  to  go 
to  the  Court  of  Common  Pleas.    We  must  apply  that 
judgment  as  an  authority  in  law  to  the  facts  found 
in  this  case;   and   the  facts  in  this  case    are  per- 
fectly sufficient  to  enable  us  to  apply  to  it  the  autho- 
rity of  the  judgment  in  point  of  law,  that  judgment 
being  upon  the  legality  or  illegality  of  the  contract, 
and  the  facts  in  the  case  showing  what  the  transac- 
tions were  whereunto   that  contract  bore   reference. 

(g)  Gibson  v.  Service,  1  Marshall,  1 19,  and  5  Taunt.  433. 


V. 
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The  facts  are  stated  in  the  eighth  article  of  the  pur-        184^. 
suer's  own  condescendence  (A).  It  is  needless  to  remind      stewa  bt 
your  Lordships  that  we  have  in  this  case  nothing  to 
do  with  the  illegality  of  the  slave  trade ;  this  transac- 
tion was  some  time  before  that  trade  was  put  down  by 
law.     The  pursuer  had  shipped  by  a  British  vessel 
named  the    Croydon^   from   London^   for  the   river 
CongOy  a  quantity  of  muskets  and  gunpowder,  which 
were  to  be  delivered  to  the  defender,  or  his  order,  he 
being  the  supercargo  of  the   Wdshingtoiiy  on  their 
arrival  in  that  river;  and  the  defender,  before  he 
sailed  in  the  Washington^  received  a  bill  of  lading  of 
those  guns  and  powder.     Of  what  guns  and  powder  ? 
Of  the  guns  and  powder  shipped  in  the  Croydon. 
Now  it  was  legal  to  ship  those  guns  and  powder  in 
the  Croydon^  a  British  vessel;  but  it  was  illegal  to 
ship  them  in  the  Washington^  a  foreign  vessel;  but 
nevertheless,  the  supercargo,  who  had  the  manage- 
ment of  the  whole  adventure,  and  who  actually  sailed 
in  the  fVashington  for  the  river  Congo,  received  a  bill 
of  lading   of  those  guns  and  powder,  "  which  are 
accordingly  (says  the  party  himself)  entered  in  the 
general  invoice  book  of  the  adventure  referred  to  in 
article  fifth."     And  when  we  look  to  article  fifth,  we 
find  it  is  a  duplicate  of  the  invoice  book  of  the  ship, 
cargo  thereto   relating,   outfit   and  insurances,  and 
"  relative  bill  of  lading  conform  to  foresaid  invoice 
book,  signed  by  the  master,  David  Adams,  in  favour 
of  the  defender  (that  is  Stewart)  as  supercargo:"  so 
that  it  is  perfectly  manifest  that  this  indissolubly 
connects  the  adventure  in  the  Washington  with  the 
proceedings  in  reference  to  the  cargo  in  the  Croydon ; 
and  the  Court  of  Common  Pleas  thought  that   the 

(A)   Vide  supra,  p.  712. 
3  C  2 
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1840.       voyage  of  the  Washingtoji  was  in  fact  as  much  altoge- 
'   ^^^^     ther  an  illegal  voyage,  as  if  the  cargo  had  been  origin- 
».         ally  shipped  (which  it  could  not  legally  be)  in  the 
foreign  vessel,  the  Washington,  and  not  in  the  Croydon. 
And,  as  one  of  the  learned  Judges  below  very  properly 
observed,  there  was  nothing  in  this  proceeding  to 
prevent,  instead  of  the  transhipping  of  these  goods 
(the  powder  and   stores,   and   so   on)  in   the  river 
Congo,  their  being  transhipped  in  the  river  Thames, 
and  shipped  to  America  in  contravention  of  the  order 
in  Council.     The  transhipment  made  in   the  river 
Congo  to  the  JVa^hington  is  alleged  to  have  been  con- 
trary to  the  orders  of  the  master  of  the  cargo.     But 
supposing  he  had  landed  the  goods,  as  it  was  con- 
tended he  had  a  right  to  do,  and  not  put  them  on 
board  the  Washington,  still  the  question  is,  whether 
the  sending  them  to  the  river  Congo  in  the  Croydon 
was  not  merely  colourable,  in  order  that  they  might 
be  under  the  control  of  the  defender,  who  had  the 
charge  of  the  foreign  vessel :  and  therefore  it  does  not 
depend  merely  upon  the  fact,  which  is  admitted,  of 
his  having  taken  the  goods  on  board  the  Washington. 
It  appears  evidently  what  the  intention  of  the  parties 
throughout  the  whole  was;  and  even  if  the  goods 
had  been  landed,  still  the  evidence   would,   in  my 
opinion,  have  gone  far  to  prove  the  illegality  of  the 
transaction. 

"Ordered  and  adjudged  by  the  Lords,  &c.,  that  the 
interlocutors  complained  of  in  the  original  appeal,  in 
so  far  as  they  entertained  any  of  the  conclusions  of  the 
libel  and  did  not  assoilzie  Z>.  Stewart  from  the  whole 
of  the  said  conclusions,  with  expenses  of  the  action,  be 
reversed :  and  that  the  said  interlocutors,  in  so  far 
as  they  find  the  said  D.  Stewart  is  not  entitled  to 
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any  remuneration  for  his  services,  be  affirmed.     And        i840. 
it  was  further  ordered,  that  the  expenses  of  the  action     « 

'  ^  Stewart 

in  the  Court  below,  in  so  for  as  the  same  relate  to  any  ^  v, 
claim  made  by  tlie  pursuer  against  the  defender,  be 
taxed  according  to  the  practice  of  the  said  Court,  and 
be  paid  by  the  pursuer  to  the  defender.  And  it  was 
further  ordered  and  adjudged,  that  the  cross  appeal 
be  dismissed  this  House ;  and  that  the  interlocutors,  so 
far  as  therein  complained  of,  be  affirmed.  And  it  was 
also  further  ordered,  that  the  Appellants  in  the  cross 
appeal  pay  to  the  Respondent  therein  the  costs  in- 
curred in  respect  of  the  cross  appeal;  the  amount 
thereof  to  be  ascertained  by  the  Clerk  Assistant." 


3  c  3 
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1838: 

June  11.  14. 

18,  19. 

1840: 

June  1. 

Auguftt  4. 


Vicar, 

Endowmeni. 

Frivy  TUhes. 

Pleading. 


Clee  and  Others     -         -         - 
The  Rev.  George  Hall,  Clerk 

Godson  and  Others 
The  said  G.  Hall  - 

Wheeler  and  Others 
The  said  G.  Hall   - 


-  Appellants; 

-  Respondent. 

-  Appellants; 

-  Respondent. 

-  Appellants; 

-  Respondent. 


TO  a  vicar*8  bill  for  an  account  of  all  small  tithes,  the  defendants 
answered  that  the  right  to  all  tithes,  as  well  small  as  great, 
became  Tested  in  the  rector,  and  in  the  owners  of  the  lands  by 
grants  and  conveyances,  and  that  they  and  their  tenants  held  the 
lands,  with  the  tithes,  or  free  from  all  tithes  whatsoever;  but  that 
some  occupiers  paid  annually  to  the  vicar,  in  respect  of  their 
houses,  certain  small  sums  in  the  name  of*'  privy  tithes,"  which 
the  defendants  alleged  were  personal  tithes,  and  not  compositions 
for  small  tithes.  The  vicar,  unable  to  produce  an  endowment, 
gave  secondary  evidence  showing  that  the  vicarage  was  endowed 
generally  with  small  tithes.  There  was  no  evidence  that  any 
small  tithes  were  ever  paid  to  or  claimedby  the  rector,  or  the 
persons  who  become  entitled  to  the  rectory  -—Held, 

1.  That  the  defendants,  after  failing  to  show  title  to  the  small  tithes 
in  themselves  or  the  owners  of  the  lands,  could  not  be  heard  to 
say  that  the  small  payments  in  the  name  of  privy  tithes  were 
compositions. 

2.  That,  in  the  district  in  which  those  lands  are  situated,  privy  tithes 
are  not  personal  tithes,  but  are  the  same  as  small  tithes. 

3.  That  where  there  is  evidence  that  the  vicarage  was  endowed  with 
small  tithes,  the  vicar's  right  to  them  is  established  against  all 
occupiers  of  lands  within  the  parish  as  to  which  no  particular 
discharge  is  proved ;  although  no  small  tithes  have  ever  been 
paid  by  them. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge  of 
the  lands  in  his  occupation,  or  showed  that  they  were  briginally 
part  of  the  glebe  lands,  the  vicar's  bill  against  them  was  dis« 
missed  with  costs,  but  without  costs  as  to  such  defendants  as  did 
not  set  up  and  prove  that  defence  in  the  Court  below. 


IN  July  1833,  the  Respondent,  as  vicar  of  the  parish 
of  Tciibury^  in  the  county  of  Worcester^  filed  three 
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any  remuneration  for  his  services,  be  affirmed.     And        i840. 
it  was  further  ordered,  that  the  expenses  of  the  action     c^^^^^^ 
in  the  Court  below,  in  so  for  as  the  same  relate  to  any      ^  v. 
claim  made  by  the  pursuer  against  the  defender,  be 
taxed  according  to  the  practice  of  the  said  Court,  and 
be  paid  by  the  pursuer  to  the  defender.  And  it  was 
further  ordered  and  adjudged,  that  the  cross  appeal 
be  dismissed  this  House ;  and  that  the  interlocutors,  so 
far  as  therein  complained  of,  be  affirmed.  And  it  was 
also  further  ordered,  that  the  Appellants  in  the  cross 
appeal  pay  to  the  Respondent  therein  the  costs  in- 
curred in  respect  of  the  cross  appeal;  the  amount 
thereof  to  be  ascertained  by  the  Clerk  Assistant." 


3c  3 
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1838.  ther  with  the  rectory  and  lands,  after  they  became 
vested  in  Andrews^  were  disposed  of  by  him,  and  the 
tithes  have  ever  since  belonged  to  those  who  were 
from  time  to  time  owners  of  the  lands,  and  their 
tenants.  They  admitted  that  small  payments  had 
been  made  to  the  vicar  from  time  to  time  by  some, 
but  not  all  the  occupiers  of  farms  iu  the  said  hamlets, 
in  the  names  of  "  privy  tithes ;"  which  they  said  were 
payments  in  the  nature  of  personal  tithes,  obventions, 
or  oblations,  by  the  occupiers  of  houses  only,  and  not 
as  compositions  for  tithes  of  any  titheable  matters 
arising  within  the  said  three  hamlets. 

The  material  parts  of  the  pleadings  and  evidence 
on  both  sides  are  set  forth  in  Messrs.  Youjige  & 
Collyer's  Reports,  vol.  2,  p.  153,  together  with  Mr. 
Baron  Alder  son's  judgment. 

By  his  Lordship's  decrees  in  the  three  causes,  all 
dated  the  28th  of  June  1836,  it  was  ordered  and 
decreed  that  it  be  referred  to  the  Master  to  take 
accounts  of  the  titheable  matters  and  things  (other 
than  and  except  corn,  grain  and  hay)  had  and  taken 
by  the  Appellants  respectively  from  and  upon  their 
respective  farms  and  lands  since  Michaelmas  1827, 
and  of  the  tithes  thereof;  and  the  Master  was  to  set 
a  value  on  such  tithes,  and  state  the  sums  due  from 
the  Appellants  respectively  for  the  same:  And  it  was 
ordered  and  decreed  that  what  should  be  found  due 
from  the  Appellants  respectively,  upon  taking  the  said 
accounts,  should  be  answered  and  paid  by-  them 
respectively  to  the  Respondent.  And  it  was  further 
ordered  and  decreed  that  it  be  referred  to  the  Master 
to  tax  the  said  Respondent  his  costs  of  the  said  suits,  so 
far  as  regarded  the  Respondent's  claim  to  the  tithes 
of  the  several  matters  and  things  of  which  accounts 
tvere  directed ;    and  that    such    costs,    when    taxed 
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should  be  paid  by  the  Appellants.     And  it  was  ordered        1 838. 
and  decreed  that  the  Respondent's  bills,  so  far  as 
regarded  his  claim  to  the  tithe  of  hay,  be  dismissed 
with  costs  to  be  paid  by  him  to  the  Appellants. 

The  appeals  were  against  these  decrees  (except  so 
far  as  they  dismissed  the  Respondent's  bills  with  costs, 
as  far  as  they  prayed  accounts  of  tithes  of  hay),  and 
they  came  to  be  heard  on  the  11th  of  June  1838. 

Mr.  Boteler^  of  counsel  for  the  Respondent,  ad- 
dressing the  House  before  any  of  the  appeals  were 
opened,  asked  their  Lordships  if  they  would  hear  two 
counsel  for  the  Appellants  in  each,  the  same  point 
being  raised  in  all. 

The  Lord  Chancellor:— If  the  parties  require  it, 
they  are  all  entitled  to  be  heard  ;  but  in  that  case  the 
course  the  House  would  recommend  is,  that  counsel 
should  arrange  among  themselves  who  shall  open  the 
discussion. 

Mr.  Peinherton  (with  whom  were  Mr.  Maule  and 
Mr.  Younge)  said  he  was  leading  counsel  in  the  first 
appeal,  but  of  the  other  two  he  knew  nothing.  He 
then  proceeded  to  open  that  appeal : — ^The  three  bills 
were  filed  just  before  Lord  Tentei^den's  Act  (a)  came 
into  operation.  There  was  no  evidence  in  the  causes 
that  the  Respondent,  as  vicar  of  the  parish  of  Tenbury^ 
is  entitled,  by  endowment,  or  usage,  or  prescription, 
to  tithes  of  any  matter  whatsoever  arising  within 
the  hamlet  of  Berrington^  in  which  the  most  of  the 
lands  occupied  by  these  Appellants  are  situated.  The 
Respondent  is  the  first  vicar  who  demanded  these 
tithes,  which  have  been  always  considered  to  belong 
to  the  rector  or  to  the  owners  of  the  land.    A  vicar  has 

(a)  2&  3  W.4,  c.  100,8.3. 
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1838.^  no  common-law  right  to  tithes ;  he  is  not  like  a  rector, 
who  is  prima  facie  entitled  until  another  person  shows 
a  prior  right.  A  vicar  must  show  title.  To  support 
the  claim  in  this  case  it  was  necessary  to  prove  either 
an  endowment,  or  usage  amounting  to  evidence  of 
endowment,  of  all  tithes  in  the  nature  of  small  tithes. 
The  eflfect  of  the  evidence  is,  that  occupiers  of  houses, 
and  some  occupiers  of  lands  and  houses,  but  not  of 
lands  only,  have  made  uniform  payments  of  small 
sums  yearly  to  the  vicar, — ^mere  personal  payments, 
under  the  denomination  of  "  privy  tithes."  They 
were  called  privatce  decinuB  in  the  26th  of  Henry  8 ; 
and  the  fair  inference  from  the  evidence  is,  that  the 
payments  still  continued  to  the  vicar  are  of  the  same 
nature.  The  receipts  of  the  last  vicar,  produced  at 
the  hearing,  were  all  expressed  to  be  for  "  privy 
tithes,"  which  are  mere  personal  tithes  or  oblations. 
They  were  called  privy  tithes  in  one  of  the  terriers 
put  in  evidence  by  the  Respondent. 

The  decree  has  proceeded  on  the  assumption  that 
"  privy  tithes"  and  privates  decimcB  are  identical  with 
small  tithes  or  decimcB  minores.  Mr.  Baron  Alderson 
thought  "  privy  tithes,  in  their  ordinary  meaning, 
would  be  the  small  or  vicarial  tithes  (6);  and  that  is 
the  meaning,"  he  says,  "  in  which  Blackstone  (c)  uses 
the  words."  The  form  of  expression,  **  which  are 
therefore  generally  called  privy  or  small  tithes,"  used 
by  Blackstone  in  his  succinct  statement  of  the  distinc- 
tion between  a  rector  and  a  vicar,  although  sufficient 
to  convey  to  the  student  an  idea  of  the  vicar's  right  in 
contradistinction  with  the  rector,  was  never  intended 
to  define  privy  or  small  tithes,  or  confound  these 
different  descriptions,  or  signify  that  they  were  sync- 
nimous  or  equivalent.     In  the  same  sentence,  he  says, 

{h)  2  Y.  &  C.  167.  (c)  Conim.  vol.  1,  p.  388. 
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"  The  greater  or  predial  tithes  being  still  reserved  1838. 
to  the  rector :"  surely  greater  and  predial  tithes  are  not 
the  same.  Blackstone  teaches  the  principles  of  our 
laws,  but  uses  very  inaccurate  language.  Privy  tithes 
are  expressly  distinguished  from  small  tithes  in  the 
Ecclesiastical  Survey,  which  was  put  in  evidence  in 
this  cause,  and  which  in  one  part,  showing  the  value 
of  this  vicarage,  has,  "  In  libra  silo  compuL  paschat. 
Privatarum  dedmarum;^'  and  in  another  part  has 
these  words,  "  In  minoribus  decimis^  viz.  porcommj 
anserum^''  &c.  But  inasmuch  as  this  Ecclesiastical 
Survey  distinctly  mentions  **  oblations"  as  due  to  the 
vicar,  his  counsel  in  the  Court  below  insisted  that 
"  privy  tithes"  could  not,  as  the  Appellants  contended, 
be  taken  to  mean  oblations  or  offerings.  The  short 
answer  to  that  argument  is,  that  small  tithes,  *'  decinuB 
minoreSj*'  are  also  distinctly  mentioned  in  that  docu- 
ment, and  for  that  very  reason  they  cannot  be  taken  as 
synonimous  with  privy  tithes. 

The  whole  question  seems  to  turn  on  the  construc- 
tion of  the  words  "  privy"  and  "  private"  tithes.  All 
parties  admit  that  they  are  a  species  of  small  tithes ; 
but  the  Respondent  goes  farther,  and  insists  that  they 
include  all  small  tithes ;  while  the  Appellants  submit 
that  they  are  only  personal  tithes.  Personal  tithes  are 
defined  by  the  stat.  2  &  3  Edw.  6,  c.  13,  s.  7,  and 
are  ordered  to  be  paid  yearly  at  or  before  the  feast 
of  Easter.  All  tithes  are  divided  by  the  common 
lawyers  into  majores  seu  grosses  decinue,  and  minor es 
seu  minutes  decimce  (d).  No  one  can  contend  that 
privy  or  private  tithes  are  co-extensive  with  either 
branch  of  the  division.  The  Appellants  say  they 
were  money  payments  to  the  vicar  in  addition  to  the 
Easter  offerings,  and  were  paid  by  persons  occupying 

(d)  Sir  Sim.  Degge,  2d  Part,  c.  1,  p.  282.    (Ellis  ed.) 
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i^S9.       boodes  within  the  parish,  with  or  witbotit  budsw    The 
^^    '      eridenee  showed  that  some  persons  haTing-  lands  did 
».  nci  par  them;  and  that  others,   having  lands^  witk 

houses,  paid  always  the  same  amoant,  altiioiish  the 
quantity  of  land  in  their  oecapatioii  migitt  hare 
Taried«  Mr.  Baron  Aldencm  seemed  to  be  of  opinicn 
that  these  payments  were  in  the  nature  of  eompoatioBS 
for  small  tithes ;  hot  that  opinion  was  not  sof^ported 
by  any  part  of  the  eTidence,  oral  or  docom^itarr. 
There  is  no  case  in  which  priry  tithes  ha^e  been  held 
to  be  small  tithes,  or  compositions  for  small  tithes; 
and  in  the  Ecclesiastical  Sanrey,  the  former  descrip- 
tion seems  to  be  used  in  contradistinction  to  the 
latter. 

It  may  be  worth  while  to  see  how  the  words  "  privy'' 
and  "private"  were  used  by  the  ancients.  It  wrill  be 
found  that  ^^  prwatus''  means  a  man's  own,  particular, 
peculiar,  proper;  the  same  as  the  Greek  word  i/ak- 
The  critical  dictionaries  annex  to  it,  quod  unius  agus- 
que  praprium ;  privum  ;  ei  oppositur  publicum  ami  com- 
mune. Suetonius  h^8j  ^^ privatus  sumptusS^  Petromus 
Arbiter  has,  ^^  paupertatem  nostram  privatis  qtutstibus 
tentamuB  expellereJ^  And  Horace  has,  in  the  second 
Epistle  of  the  first  Book,  "  privatas  ut  qu^erat,  ope$r 
The  word  "  primis''  likewise  means  particular,  pro- 
per, peculiar  to  oneself.  Martin,  in  his  Philological 
Lexicon,  annexes  to  the  word,  "  qua  unius  cu/usque 
sunty  Livy^  in  the  43d  chapter  of  Book  30,  has, 
**  senatus  consultum  in  hcec  verba  factum  esty  ut  privos 
lapides  silices^  privasqu£  verbenas  secum  Jerrent." 
Horace^  has  in  his  first  Epistle,  "  quern  ducet  priva 
triremis.*'  Neither  ^^  privatus''  nor  ^^  pritms'*  has 
been  ever  used  to  signify  "  small;"  and  as  applicable 
to  tithes,  the  word  always  used  to  express  that  descrip- 
tion is,  "  minoreSj'  or  "  minutce  dedinie''     In  several 
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records  and  enrolments  of  leases  in  the  midland  coun.  isss. 
ties,  cotemporary  with  the  Ecclesiastical  Survey  of 
27  Henry  8,  "  privy"  tithes  are  used  in  the  sense 
of  *'  personal "  tithes  ;  it  is  in  that  sense  the  expres- 
sion is  used  in  the  Ecclesiastical  Survey  and  in  the 
terrier ;  and  the  searches  made  by  the  Appellants  in 
a  great  number  of  vicarages  establish  the  identity  of 
the  expressions  in  this  case. 

As  to  the  Berrington  Court  Farm,  occupied  by  the 
Appellant  Clee ;  the  render  of  the  crops  of  the  ridges 
and  parcel  of  land  on  that  farm  to  the  vicar,  or  the 
money  payment  in  lieu  of  the  crops  for  a  long  series 
of  years,  as  stated  in  Clee's  answer,  was  distinctly 
proved ;  as  were  also  the  assertion  by  the  Respond- 
ent of  his  title  to  the  ridges  and  parcel  of  land  as 
owner,  and  to  the  money  payment  as  a  rent,  and  not 
tithe ;  and  the  ejectment  brought  by  him  against 
the  tenant  in  possession,  to  recover  the  ridges  and 
parcel  of  land :  all  which  facts,  the  Appellants  submit, 
are  inconsistent  with  the  claim  of  the  Respondent  to 
tithes  of  the  Berrington  Court  Farm. 

The  evidence  in  the  cause  distinctly  proved,  and  it 
was  not  disputed  on  the  part  of  the  Respondent,  that 
all  the  small  tithes  of  certain  lands  in  the  hamlets  of 
Tenbury  Town  and  Tenbury  Foreign  had  been  con- 
veyed together  with  those  lands  from  a  very  remote 
period.  And  it  was  proved  that  the  dwelling-house 
and  land  occupied  by  the  Appellant  Davis,  situate  in 
Tenbury  Town,  formed  part  of  the  lands  so  conveyed 
together  with  the  tithes  thereof,  and  therefore  not 
liable  to-  the  payment  of  small  tithes  to  the  vicar ; 
and  yet  an  account  is  decreed  with  costs  as  against 
Davis  in  respect  of  the  last- mentioned  dwelling-house 
and  lands,  as  well  as  in  respect  of  the  farm  and  lands 
occupied  by  him  in  the  township  of  Berrington. 


V. 

Hall, 
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1838.  Even  if  the  Appellants  had  not  satisfactorily  proved 

Clee  that  the  Respondent  is  not  entitled  to  the  tithes  of  any 
titheable  matters  in  the  township  of  Berringtoit,  and 
if  the  Respondent  had  proved  (which  the  Appellants 
submit  he  has  not)  that  he  is  entitled  to  any  tithes 
within  that  township,  yet  the  effect  of  the  evidence  on 
the  part  of  the  Respondent  tended  to  prove  the  exist- 
ence of  moduses  in  lieu  of  the  tithes  of  the  farms  and 
lands  occupied  by  the  Appellants ;  that  is,  the  pay- 
ments stated  in  the  pleadings  to  have  been  made  under 
the  denomination  of  privy  tithes  :  and  with  such  evi- 
dence the  Court  ought  not  to  have  decreed  an  account 
of  tithes  in  kind. 

If  the  House  should  not  be  of  opinion  that  the  bill 
ought  to  be  dismissed,  in  that  case  the  Appellants 
further  submit  that  an  issue  or  issues  ought  to  have 
been  directed  ;  and  also  that  the  rector  ought  to  have 
been  made  a  party  to  the  suit.  A  decree  made  in  his 
absence,  and  without  his  having  an  opportunity  to 
assert  his  rights,  would  not  protect  the  Appellants 
from  any  claim  by  him  in  respect  of  the  tithes,  of 
which  an  account  is  decreed  in  favour  of  the  Re- 
spondent. 

Mr.  Maule  was  heard  on  the  same  side. 

Mr.  Boteler  and  Mr.  Simpkinson  (with  whom  was 
Mr.  BethcU\  for  the  Respondent : — The  vicar  stands 
on  his  legal  right  to  all  the  small  tithes  of  the  three 
hamlets,  and  to  all  the  tithes,  as  well  great  as  small, 
of  the  fourth,  except  perhaps  the  tithe  of  hay  ;  in  lieu 
of  which  he  is  entitled  to  a  composition.  Tliat  claim 
of  right  is  supported  by  the  evidence  in  the  cause, 
both  the  ancient  documents  and  the  parol  testimony. 
The  payments  made  to  the  Respondent's  predecessors 
by  occupiers  of  lauds  in  the  three  hamlets,  in  the  name 
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of  "  privy  tithes,"  were  payments  of  compositions  for  isss. 
small  tithes.  The  terms  privy  tithes  are  synonymous 
with  small  tithes,  in  the  parish  of  Tenhury  and  in  the 
whole  county  of  Worcester.  The  argument  for  the 
Appellants,  that  **  privy  tithes"  are  money  payments 
in  the  nature  of  personal  tithes,  oblations  and  oflfer- 
ings,  is  refuted  by  the  very  fact  that,  besides  and  above 
the  payments  of  privy  tithes,  other  payments,  including 
personal  tithes  and  offerings,  have  been  always  made 
to  the  vicar  in  the  name  of  "  Easter  dues,"  in  every 
year  :  so  that  in  practice  in  this  very  parish  they  are 
distinct  payments.  The  admission  by  the  Appellants 
that  the  payments  of  privy  tithes  were  uniform  in 
amount,  shows  that  they  were  compositions  for  small 
tithes.  In  libro  suo  computatOj  are  the  words  in  the 
Ecclesiastical  Survey.  Pope  Nicholas'  Taxation,  the 
Nonce  Rolls,  and  the  Ecclesiastical  Survey,  all  put  in 
evidence  by  the  Respondent,  clearly  support  his  claim. 
He  did  not  make  the  impropriate  rector  a  party  to 
the  suit,  because  he  wanted  nothing  of  the  rector,  who 
claims  only  the  tithes  of  com  and  grain  in  the  three 
hamlets,  and  the  Appellants  insist  that  the  small 
tithes  belong  to  themselves  or  to  their  landlords. 

In  the  old  edition  of  Jacob's  Law  Dictionary, 
"  privy  tithes"  are  taken  to  signify  vicarial  tithes; 
and  Tomlins  retains  that  description  in  his  edition. 
Blackstone^  in  the  first  volume  of  his  Commentaries, 
(p.  387),  and  after  him  Mr.  Eagle^  in  his  book,  men- 
tion privy  tithes  and  small  tithes  as  meaning  the 
same  thing.  And  they  are  so  mentioned  indiscri- 
minately in  a  great  number  of  decided  cases :  JEkins 
V,  Dormer  (c),  Coe  v.  Mason  (/ ),  Hastings  v.  Gold- 
wyer  (^),  Fleetwood  v.  Livesey  (A),  Dyde  v.  Kinch  (i), 

(c)  3  Atk.  533.  {g)  \  Wood,  70.         (i)  1  Wood,  148. 

(/)  1  Wood,  41.  (/i)  Id.  93. 


Hall. 
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1838.        Walter  V.  Flint  (J) y  Allen  v.  Critclieley  (k)^  Warner 
\^  V.  Fisher  (l).  Lord  Stawel  v.  Atkins (m),  and  Soulier 

V.  V.    Thackwell  (n).     These  cases   leave  no   room  to 

doubt  that  generally  privy  tithes  mean  small  tithes; 
and  indeed,  in  common  acceptation,  "  privy"  and 
"  small "  are  used  synonimously.  It  would  be  easy 
to  multiply  quotations  from  ancient  authors  to  show 
that  meaning,  as  well  as  the  signification  contended 
for  by  the  Appellants.  The  passage  cited  from  Licy 
bears  that  meaning.  The  priva  trireinis  (his  own 
galley),  in  the  93d  line  of  the  first  Epistle  of  Jlorace^ 
was  used  in  contradistinction  to  conducto  navigioj  in 
the  preceding  line.  In  the  fifth  Satire  of  the  second 
Book  we  find  this  passage,  teaching  the  secret  of 
growing  rich : — 

"  Accipe  qua  ratione  queas  ditescere.     Turdus 
Sive  aliud  privum  dabitur  tibi,  devolet  illuc 
Res  ubi  magua  nitet  domino  sene." 
There  privum  can  have  no  other  meaning  than  small. 
The  evidence  produced  in  the  cause  by  the  Appel- 
lants  themselves,   confirms  the   case   made    by   the 
Respondent ;  the  receipts  produced  by  them  from  the 
former  vicar  show  that  they  were  given  for  monies 
paid  for  small  tithes,  in  the  name  of  "  privy  tithes." 
The  title-deeds  produced   by  tliem    relating   to  the 
impropriate  rectory,  restrict  the  title  of  the  impro- 
priate rectors  to  the  tithes  of  corn  and  grain  and  hay ; 
the  only  instance,  in  which  any  other  tithes  were  in 
these  deeds  expressed  to  be  conveyed,  was  where  the 
tithes  conveyed  were  the  tithes  of  the  parsonage  or 
glebe  lands  belonging  to  the  rectory.     No  cause  or 
origin  has  been  shown,  or  even  suggested,  for  the 

0')  3  Wood,  293.  (w)  4  Wood,  459. 

(k)  4  Wood,  257.  (m)  Id.  530. 

(/)  Id.  289. 
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payments  made  to  the  vicar  throughout   the  three        i838. 
hamlets,  except  the  right  he  has  to  the  small  tithes      ^^ 
of  these  hamlets.  ,.  ^' 

Hall. 

Mr.  Pemberton  replied : — ^The  cases  referred  to,  do 
not  decide  that  privy  tithes  are  small  tithes.  The 
quotaition  from  Horace  establishes  the  meaning  sought 
to  be  affixed  to  the  word  privus  by  the  Appellants. 
Privum  there  means  peculiar,  particular,  and  has  been 
so  understood  in  the  popular  translation  of  Horace, 
by  Mr.  Francis,  who  translates  it "  dainty/' 


The  Lord  Chancellor: — My  Lords,  in  this  case  of  ts^o: 
Clee  and  Others  v.  Hall,  it  appears  to  me  particularly  "  ^ 
important  to  attend  to  the  defences  set  up -in  the 
answers  of  the  Appellants.  They  all  claim  title  in 
themselves,  or  in  those  under  whom  they  hold  their 
lands,  to  the  tithes  demanded  by  the  vicar ;  and  they 
all,  except  CUe,  George,  and  Blacklock,  admit  pay- 
ment of  small  annual  sums  to  the  vicar,  under  the 
name  of  privy  tithes.  Against  such  defences  it  is 
certainly  necessary  for  the  vicar  to  show  his  title  to 
the  tithes  claimed ;  but  if  he  succeed  in  so  doing,  it  is 
not  competent  for  the  defendants,  upon  such  pretences 
as  they  have  alleged,  to  set  up  moduses  or  composi- 
tions. The  defendants  have  totally  failed  in  showing 
any  title  to  those  tithes  in  themselves,  or  in  those 
whose  lands  they  hold.  There  seems  to  be  some 
reason  for  supposing  that  some  of  the  lands,  held  by 
Roberts,  Powles,  George,  Davis,  and  Price,  were 
formerly  part  of  the  rectory ;  but  they  have  not  proved 
that  the  small  tithes  in  question  were  granted  with 
the  lands,  or  have  since  been  conveyed  with  them. 
It  is,  indeed,  stated  in  the  Appellants'  case,  that  one 

VOL.  VII.  3  D 
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I8i0.  of  the  houses  in  Tenhury  Town,  comprised  in  one  of 
^^  the  deeds  proved  in  the  cause,  was  traced  to  the 
V,  defendant  Davis ;  but  I  do  not  find  any  evidence  that 
any  of  the  lands  occupied  by  any  of  the  defendants 
had  been  conveyed  with  the  tithes  in  question.  All 
the  defendants,  therefore,  have  failed  in  this  their 
principal  defence,  namely,  title  in  themselves  to  the 
tithes  in  dispute. 

But  it  is  still  open  to  the  Appellants  to  insist  that 
the  vicar  has  failed  in  proving  any  title  in  himselil 
No  endowment  being  produced,  the  vicar  is  at  liberty 
to  establish  his  title  by  other  evidence.  That  there 
was  a  vicarage  endowed  before  the  year  1291,  appears 
from  Pope  Nicholas'^  Taxation.  The  tenth  of  the 
church  was  taxed  at  two  marks,  and  the  tenth  of  the 
vicarage  at  one  mark.  The  Ecclesiastical  Snrvey  it 
not  very  intelligible  by  itself;  but  it  becomes  less  so, 
when  it  is  considered  that  the  vicar  appears  to  have 
all  the  tithes  of  a  district  called  Sutton.  When,  there* 
fore,  the  Ecclesiastical  Survey  speaks,  in  one  place,  of 
tithes  of  sheaves  and  hay,  and  in  another,  of  lesser 
tithes,  to  wit,  pigs,  geese,  et  cetera^  it  may  be  referring 
altogether  to  Sutton ;  otherwise  it  might  be  inferred 
that  the  privy  tithes  spoken  of  were  something  dif- 
ferent from  the  lesser  tithes.  This  establishes  the 
fact  that  the  vicar  at  that  time  was  entitled  to  some 
endowment  under  the  name  of  "  privy  tithes." 

The  Parliamentary  Survey  and  the  first  Terrier  afford 
no  information,  but  the  second  Terrier  is  very  impor- 
tant. It  states  that  the  vicarage  has  one  portion  of 
tithes  from  Sutton,  and  privy  tithes  from  the  rest  of 
the  parish.  The  fact  that  the  vicarage  was  endowed 
with  some  description  of  tithes  from  the  parish  gene* 
rally  is,  I  think,  from  these  documents  sufficiently 
established.     Of  the  payment  of  small  sums,  as  for 
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privy  tithes,  there  is  no  dispute ;  the  receipts  go  back        i84o. 
as  early  as  1763,  and  in  1784  the  payment  is  described 
as  a  modus  for  the  small  tithes.     The  same  occurs  in 
1796;  but  in   general   the  term  "privy  tithes"  is 
used. 

As  these  small  tithes  must  have  originally  formed  a 
part  of  the  rectory,  and  as  the  question  is  whether 
they  were  at  an  early  period  separated  from  the  rec- 
tory as  an  endowment  of  the  vicarage,  it  is  material 
to  ascertain  whether  they  have  been  treated  as  still 
belonging  to  the  rectory.  The  earlier  documents, 
such  as  the  grant  to  Andrews  and  Temple,  in  the  35th 
of  Henry  the  8th,  prove  nothing,  as  general  terms  only 
are  used,  such  as  "  all  tithes  to  the  rectory  belonging ;" 
but  in  subsequent  conveyances,  such  as  the  fines  in  the 
26th  of  Charles  2  and  the  2d  o(  Anne,  and  the  recovery 
in  the  11th  of  Anne,  there  is  a  description  of  the  ad* 
vowson  of  the  church  of  Tenhwry,  and  all  and  all  man- 
ner of  tithes  and  sheaves,  grain  and  hay ;  and  there 
is  no  evidence  that  any  small  tithes  from  any  of  these 
lands  were  ever  claimed  by  the  persons  entitled  to 
tlie  rectory. 

It  is  true  that  conveyances  were  produced  from 
Millwardy  Corbett,  and  Hayle,  who  claimed  under 
Andrews  and  Temple,  of  particular  lands,  with  all 
tithes,  as  well  great  as  small,  as  are  within  the  pre- 
mises; but  from  the  preceding  conveyance  of  the 
13th  of  April,  in  the  19  th  of  James,  there  is  good 
reason  for  believing  that  these  lands  were  parcel 
of  the  glebe,  which  may  well  be  supposed  to  have 
been  excepted  from  the  endowment  of  the  vicarage ; 
and  these  form  no  part  of  the  lands  of  the  defen* 
dants. 

These  ancient  documents,  taken  by  themselves, 
would  constitute  strong  evidence  of  the  vicarage  being 
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^840^  endowed  with  the  small  tithes  generally,  by  proving 
that  the  vicar  was  entitled  to  some  tithes  called 
"  privy  tithes,"  and  that  the  small  tithes  had  not 
(except  in  some  few  instances,  not  in  question  in  this 
cause)  been  conveyed  with  the  rectory  as  tithes ;  and 
the  parol  testimony  strongly  confirms  these  deductions 
from  the  documentary  evidence,  as  it  proves  the  pay- 
ment of  these  sums  called  "  privy  tithes,"  and  that 
tliey  are  different  from  Easter  offerings  ;  and  the 
small  tithes  have  never  been  paid  to  the  owners  of 
the  great  tithes. 

As  to  the  meaning  of  the  term  *^  privy  tithes," 
many  authorities  and  instances  were  produced  to  show 
that  the  term  was  often  used  as  sjmonymous  with 
small  tithes ;  proving,  I  think,  satisfactorily,  that  thej 
eannot  be  understood  to  mean  personal  tithes,  which 
is  the  meaning  contended  for  by  the  Appellants ;  and 
there  is  parol  evidence  that  the  term  is  understood  in 
the  district  in  which  these  lands  are  situated,  to  mean 
small  tithes.  It  is  true,  that  as  to  some  of  the  de- 
fendants, there  is  no  evidence  of  any  payment  of  privy 
tithes  having  been  made  by  them  ;  but  the  question  is, 
whether  there  be  sufficient  secondary  evidence  of  the 
vicarage  having  been  endowed  with  the  small  tithes: 
because,  if  there  be  sufficient  evidence  of  such  endow- 
ment, the  vicar's  right  will  be  established  as  against 
all  lands  as  to  which  no  particular  discharge  is  proved, 
although  no  small  tithes  have  ever  been  paid  for  such 
lands.  The  cases  of  Kennicot  v.  Watson{p)^  and 
Masters  v.  Fletcher  (j?),  establish  this  proposition. 
Upon  the  whole,  therefore,  I  think  the  decree  of  the 
Court  of  Exchequer  right,  and  that  it  should  be 
affirmed,  with  costs. 

(o)  2  Price,  250;  3  E.  &  Y.  690.  (;>)  Younge,  25. 
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It  was  ordered  accordingly,  that  the  appeal  of  Clee        i840. 
and  Others  v.  Hall  be  dismissed ;  and  that  the  decree  "" 

appealed  from  be  affirmed,  with  costs. 


The  further  hearing  of  the  two  appeals  of  Godson  Godsw 
and  Others^  and  Wheeler  and  Others^  v.  Hallj  being  h/ll, 
appointed  for  this  day  {q)  :  August  4. 

Mr.  Kinder  sky  y  Mr,  Swanston^  and  Mr.  Godson, 
attended  for  the  Appellants;  Mr.  Boteler  and  Mr. 
Bethell,  for  the  Respondent. 

The  counsel  for  the  Appellants  admitted  that  the 
question  in  these  appeals  on  the  merits  was  tlie  same 
as  that  which  was  disposed  of  in  Clee  and  Others 
V.  Hall,  and  that  the  principle  of  the  decision  in  that 
case  governed  these ;  but  they  showed  that  several  of 
the  Appellants  in  the  case  of  Godson  and  Others  v.  Hall 
held  lands  which  were  either  glebe  lands,  or  were 
conveyed,  with  all  the  tithes,  by  some  of  the  deeds 
produced  in  the  cause. 

The  Lord  Chancellor : — Some  of  these  Appellants 
had  a  particular  ground  of  defence,  which  was  not 
brought  before  the  Court.  It  might  be  in  their 
counsel's  brief,  but  the  Court  did  not  know  anything 
of  it.  At  present  it  appears  that  the  land  of  Barnes, 
who  holds  under  Pembroke  College,  is  altogether  with- 
drawn from  the  suit ;  and  so  also  are  JRtisseirs  four 
acres,  which  are  part  of  the  glebe  lands;  and  all 
Cooke' fi,  which  are  also  a  piece  of  the  glebe.  It  appears 
to  me  that  these  Appellants  set  up  a  good  defence  to 
the  suit,  and  that  they  stated  that  from  the  beginning, 

{q)  Vide  supray  p.  549. 
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18V0.       and  that  the  bill  ought  to  be  dismissed  with  costs  as 

to  them  ;  but  as  they  did  not  ask  for  the  opinion  of 

the  Court  below  on  this  case,  their  having  to  come 

here  is  their  own  fault,  and  so  the  costs  of  the  appeal 

must  not  be  given  to  them. 

After  some  further  discussion  between  counsel  as  to 

the  situation  of  the  lands  occupied  by  other  Appel- 
lants,  and  the  evidence  of  their  exemption  from  tithes : 

The  Lord  Chancellor: — ^The  right  course  will  be 
as  to  some  of  the  parties — those  who  are  not  proved  to 
be  in  possession  of  the  lands  which  form  part  of  the 
premises  comprised  in  the  conveyances  embracing  the 
tithes — that,  as  to  them,  the  decree  must  be  affirmed 
with  costs.  With  respect  to  the  defendants  Cooke 
and  Barnes^  the  bill  must  be  dismissed  ;  and  I  think 
that,  as  they  set  up  a  complete  answer  to  the  suit,  the 
bill  must  be,  as  against  them,  dismissed  with  costs. 
There  was  not  any  good  case  as  against  them  ;  and  to 
that  case,  such  as  it  was,  they  stated  a  good  defence. 
With  regard  to  the  costs  of  the  appeal,  those  parties 
who  succeeded  in  altering  the  decree  must  be  ex- 
empted from  the  payment  of  those  costs.  With  respect 
to  those  who  hold  glebe  lands,  the  decree  must  be  al- 
tered, so  far  as  they  are  concerned,  by  excluding  from 
the  eflFect  of  the  decree  that  part  of  their  lands  which 
is  conveyed  with  the  great  and  small  tithes.  Two 
parties  have  succeeded  altogether  in  withdrawing  their 
lands  from  the  effect  of  the  decree,  and  those  who  have 
so  succeeded  must  not  be  called  on  to  pay  costs,  while 
those  who  have  not  so  succeeded  must  pay  costs ;  and 
those  who  have  succeeded  in  showing  their  lands  not 
to  be  liable  must  have  the  costs  of  the  suit  below. 

The  order  made  in  the  appeal  of  Godson  and  Others  v.  Hall^ 
was,  that  the  decree  complained  of,  as  to  the  Appellants  Cooke  and 
Barnes f  be  reversed,  and  that  the  Respondent's  bill  as  to  them  be 
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dismissed,  with  costs :  that  the  said  decree  as  to  the  Appellants 
Russell,  Smith,  and  Benbow,  be  in  part  reversed,  and  that  the 
Respondent's  bill  as  to  them  be  in  part  dismissed,  with  costs ;  that  is 
to  say,  as  to  Russell,  in  so  far  as  the  bill  and  decree  relate  to  four  acres 
and  27  perches  of  his  land,  being  part  of  the  parsonage  lands  pur- 
chased by  Penry  Williams,  Esq.,  and  as  to  Smith,  so  far  as  the  bill 
and  decree  relate  to  one  acre  and  three  quarters  of  his  lands,  being  also 
parcel  of  the  said  parsonage  lands,  and  as  to  Benbow,  in  so  far  as  the 
bill  and  decree  relate  to  a  dwelling-house  and  buildings  and  1 1  acres 
of  land  held  by  Benbow  under  Pembroke  College :  That  the  decree  as 
to  these  three  Appellants  in  respect  of  all  other  houses  and  lands  in 
their  respective  occupation  be  affirmed ;  and  that,  as  to  all  the  rest  of 
the  Appellants,  except  those  ^re  above  named,  the  appeal  be  dis* 
missed,  and  the  decree  affirmed,  with  costs.-— 72  Lords^  Journals  (for 
1840),  p.  598. 

After  some  discussion  between  Counsel  on  the 
claims  of  exemption  by  some  of  the  parties  Appellants 
in  the  case  of  Wheeler  and  Others  v.  Hall : 

The  Lord  Chancellor : — ^As  to  the  case  of  IVheeler 
and  Others  v.  Hall^  that  is  a  case  where  the  defendants 
merely  denied  the  vicar*s  title,  but  did  not  make  any 
title  in  themselves.  The  parties  here  are  in  the  same 
^tuation  as  the  parties  in  Clee  and  Others  \^,  HalU  and 
must  have  the  same  rule  applied  to  them. 

It  was  ordered  accordingly,  that  the  appeal  of 
fVheelei*  and  Others  v.  Hall  be  dismissed,  and  the 
decree  complained  of  be  affirmed,  with  costs. 
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tmr :       Alexaxdeb  Dokaldsok  -     -     •     -     - 


1940: 


Ai^Md.     Mi^fNe§  Jaxe  Haldake  and  IsABEij-_t 

Haldave      ---.-.     . 


} 


Aiicfrmey,       A%  zUanej^  who  wis  tbe  ordioarr  attoraer'  £ar  m 
iik  Jhaif  acted  in  the  matter  of  a  pardcolar  loan  for  tlie 

mm  LmMify.        ui<ike  anj  charge  against  the  lender  for  his 

ritr  he  tciok   was  not  sufficient.— He lj>.  that  he 
charged  as  an  attomej  acting  on  the  retainer  »^  eanJorsatif 
the  lender,  and  was  in  that  character   liable    to    an  action  h 
damages  for  the  loss  suffered  throogfa    the    inrnJEricmrr  sf  Ik 
security. 
After  the  death  of  the  lender,  two  of  his  sisters,  br 

with  the  rest  of  the  family,  who  were  the  legatees  of  the 
became  fMMuessed  of  the  security,  and  applied  to  tbe  attofBer  H 
do  what  was  necessary.  The  means  taken  to  secme  the  nftx- 
If  lent  of  the  loan,  on  this  continuation  of  it,  m-er^  insufficient— 
Held,  that  as  representing  the  interest  of  the  deceaseil,  ani* 
their  own  account,  the  sisters  were  entitled  to 
the  attorney. 


J  HE  Appellant  in  this  case  (the  defendant  in  tbe 
suit  below)  was  a  writer  to  the  signet,  and  had  beoi 
employed  in  that  capacity  as  attorney  for  IVf  r.  Henry 
Haldane,  now  deceased.  The  summons  in  the  suit 
stated  that  the  late  Mr.  Henry  Haldane,  the  brother 
of  the  pursuers,  being  in  the  year  1823  desirous  of 
investing  a  sum  of  2,000/.  on  heritable  security, 
consulted  with  the  Appellant,  and  employed  him  to 
look  out  for  a  safe  and  profitable  investment  for  the 
said  sum  :  that  Archibald  Dunlop,  distiller  at  Had- 
dingtouy  for  whom  the  Appellant  also  acted  as  agent, 
had,  in  the  year  1815,  obtained  from  the  maoistrates 
and  town  council  of  the  burgh  of  Haddington^  as 
representing  the  community  thereof,  a  lease  for  twice 
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00  years  of  a  field  belonging  to  the  said  burgh,  on        1837, 
which  Dunlop  had  subsequently  erected  a  distillery    Donaldson 
and  other  buildings:  that  in  1818  Dunlop  had  bor-  *• 

rowed  a  sum  of  2,000/.  from  an  individual  of  the 
name  of  Cunningham^  on  the  security  of  an  assigna- 
tion to  the  lease  above  mentioned :  that,  in  the  course 
of  the  communications  betwixt  Haldane  and  the  Appel- 
lant, in  regard  to  the  investment  of  the  2,000/.,  the 
Appellant  advised  Haldane^  that  a  transference  in  his 
favour  of  the  assignment  of  the  lease  would  form  a 
valid  and  effectual  real  security  to  him,  the  said 
Henry  Haldane^  over  the  subjects  in  question  :  that 
Haldane  did,  in  consequence,  professionally  employ 
the  Appellant  to  invest  the  2,000/.  on  the  said  secu- 
rity, as  being  a  good  and  eflfectual  real  security  :  that 
the  Appellant  accepted  this  employment,  and  prepared 
a  transference  accordingly,  as  security  for  2,000/.  paid 
over  by  Haldane  to  Cunningham^  the  previous  holder 
of  the  security :  that  it  was  the  duty  of  the  Appellant  to 
take  steps  for  having  the  right  in  the  lease  so  conveyed 
made  an  effectual  real  right  in  the  person  of  Haldane^ 
so  as  to  be  preferable  to  any  other  rights  subsequently 
granted  or  acquired  over  the  property ;  and  this,  either 
by  intimating  the  same  to  the  landlords,  and  at  the 
same  time  taking  measures  for  putting  Haldane  in 
the  possession,  natural  or  civil,  of  the  said  subjects, 
or  by  such  other  steps  as  were  required  by  law ;  but 
that  the  defender,  in  violation  of  his  professional  duty, 
took  no  steps,  or  at  least  no  sufficient  steps,  for  this 
purpose,  and  the  said  assignation  to  the  lease  remained 
a  merely  personal  and  incomplete  right:  that  Hal- 
dane died  in  December  1826,  and  his  interest  in  the 
loan  of  2,000/.,  and  the  security,  became  vested  in  the 
Respondents:   that   the  Respondents  consulted  and 
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1837.       advised  with  the  said  Appellant  in  relation  to  the  said 

DoMALDsoM    ^^™»  ^^^  ^^^  mode  in  which  they  should  proceed 
V.         regarding  it:  that,  antecedently  to  this  period,  the 
subjects  in  question,  held,  as  above  mentioned,  by 
Dunhpj  had  been  disponed  by  way  of  feu   by  the 
magistrates  of  Haddington^  by  feu-disposition,  in  Jtd^ 
1826,  to  Dunlopj  who  thereon  became  absolute  pro- 
prietor of  the  same,  and  was  regularly  infeft  thereon: 
that  the  Respondents  were  ready  to  call    up  from 
Dunlop  the  sum  of  2,000/.,  but  that  the  Appellant, 
who  still  acted  as  agent  for  Dunlopf   advised  the 
Respondents  that  it  would  be  expedient  and  profitable 
for  them  to  allow  the  money  to  remain  with  Jhtnlop; 
and,  instead  of  the  assignment  of  the  lease,  to  take 
a  heritable  bond  and  disposition  in  security  over  the 
property,  to  be  granted  by  the  said  Archibald  Zhmlop^ 
as  proprietor  thereof:  that  the  Appellant  did  not  then, 
^r  at  any  other  time,  inform   the  pursuers   of  the 
defective  nature  of  the  original  security,  but  repre- 
sented that  the  money  would  be  safely  invested  on  a 
heritable  bond  and  disposition,  granted  as  aforesaid 
by  the  said  Archibald  Dunlop :  that  the  Respondents 
did,  in  consequence,  professionally  employ  the  Ap- 
pellant to  invest  the  2,000  /.  on  the  said  security,  a^ 
being  a  good  and  effectual  real  security:  that  the 
defender  accepted  this  professional  employment,  and 
prepared  a  bond  and  disposition  in  security  over  the 
property,  in  favour  of  the  Respondents,  which  bond 
was  subscribed  hy  Dunlop  on  4th  February  1828,  and 
on  which  infeftment  was  passed  by  the  Appellant  in 
favour  of  the  Respondents  on  the  5th,  and  recorded  on 
the  8th,  of  the  said  month :  that  in  consequence  of  the 
bond  having  been  granted  in  the  Respondents'  favour, 
the  assignment  of  the  lease  was  given  up  to  Dunlop 
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-and  cancelled:  that  in  this  transaction  the  Respond-       1837. 
^nts  relied  on  the  professional  skill  and  diligence  of  do^^ldsoit 
the  Appellant  in  making^  the  bond  and  infeftment  a  v. 

good  and  sufficient  security;  and  trusted  that  they 
thereby  held  an  effectual  right  over  the  said  subjects, 
preferable  to  all  other  real  rights  whatever :  that  the 
Respondents  have  recently  discovered  that  the  said 
security  was  not  a  good  and  sufficient  heritable  secu- 
rity, or  such  as  any  professional  person  of  ordinary 
prudence  would,  in  the  fair  discharge  of  his  duty, 
have  accepted  on  behalf  of  his  employers ;  and  more 
especially,  there  had  been  granted  by  Durdop^  over 
the  said  subjects,  certain  other  heritable  bonds  and 
dispositions,  or  other  real  rights,  which  were  prior  in 
date  to  that  in  favour  of  the  Respondents,  and  preferable 
thereto ;  and,  in  particular,  a  bond  and  disposition  in 
security,  in  favour  of  the  British  Linen  Company 
Bank,  in  security  of  a  loan  of  15,000/.,  dated  30th 
August  1826,  and  whereon  infeftment  followed  on  the 
4th,  and  was  recorded  the  6th,  September  of  the 
same  year.  And  also  another  bond  and  disposition 
in  security,  granted  in  favour  of  William  Dunlop^ 
merchant  in  Edinhurghj  and  John  Tweedie^  writer  to 
the  signet,  for  relief  to  them  of  sums  amounting  to 
8,500  /.  of  principal,  besides  other  sums  of  interest 
and  premiums  of  insurance,  dated  10th  October  1826, 
and  followed  by  infeftment,  dated  20th  October^  and 
recorded  28th  November,  of  the  said  year :  that,  at 
the  time  of  preparing  the  above-mentioned  bond  in 
favour  of  the  Respondents,  the  said  Appellant,  in 
violation  of  his  professional  duty,  omitted  to  search 
the  records  in  order  to  discover  prior  incumbrances : 
that  the  value  of  the  subjects  in  question  is  so  much 
exhausted  by  the  prior  and  preferable  securities,  as  to 
leave  nothing  for  the  security  held  by  the  Respondents, 
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1837.       and,  in  fact,  not  to  be  sufficient  even  to  satisfy  die 

DomIldsok    P^^^^  ^^^   preferable  rights. — ^The    summons   tba 

*•  alleged  a  loss  of  the  principal  and  interest  of  the  sm 

lent;  and,  atter  charging,  on  account  of  the  AppeUanti 

connexion  with  Dunlop^  more  than  merely  incautiov 

I  and  negligent  conduct  on  the  part  of  the  Appellant, 

prayed  that  he  might  be  decreed  to  make  good  tk 
loss  so  sustained,  with  costs. 

The  defences  for  the  Appellant  in  the  Court  bebw 
consisted  of  a  general  denial  of  liability  in  law  and  in 
fact ;  and  he  alleged  that  when  the  change  in  Dunhp's 
tenure  of  the  property  from  leasehold  to  freehold  wis 
made,  it  was  matter  of  notoriety  in  Haddington^  whoe 
Mr,  Haldane  resided,  was  well  known  to  himself,  and 
was  frequently  the  subject  of  conversation  betweei 
him  and  Mr.  Dunlop :  that,  at  Mr.  Lhinlop's  request, 
the  Appellant  then  intimated  to  Mr.  Haldane  that  the 
2,000/.  owing  to  him  would  then  be  paid,  unle^be 
wished  the  money  to  remain  with  Mr.  Dunlop  on  his 
personal  security.  The  Appellant,  at  the  same  time, 
stated  to  Mr.  Haldane  that,  according  to  the  opinion 
he  entertained,  Mr.  Dunlop's  right  of  lease  had 
merged  in  his  feudal  right,  and  was  incapable  of 
affording  a  real  security.  Mr.  Haldane  stated  that  be 
was  quite  satisfied  with  Mr.  Dunlop's  personal  secu- 
rity, and  felt  obliged  by  his  retaining  the  money ;  for 
which,  as  was  then  thought,  so  secure  an  investment 
could  not  easily  have  been  obtained. 

After  Mr.  H.  Haldane'^  death,  the  Appellant  allied 
that  he  wrote  the  following  letter  to  Mr.  John  Haldantj 
who  had  then  the  management  of  the  Respondents' 
affairs : — 

"  I  think  you  will  find  the  enclosed  a  correct  copy 
of  Mr.  Dunlop's  bond  to  your  late  brother.  In  ex- 
planation of  what  I  said  yesterday,  I   may  mention 
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that  the  assignation  never  was  intimated  to  the  t837. 
magistrates,  and  that,  in  point  of  fact,  the  lease  was  do^^ldjow 
virtually  renounced  three  months  before  your  brother's 
death,  by  Mr.  Dunlop's  becoming  feudal  proprietor 
of  the  ground  on  which  the  distillery  is  built.  Mr. 
2)*  was  very  anxious  to  change  the  tenure  by  which 
he  held  this  property,  and  applied  to  the  town  council 
to  give  him  a  feu-right  in  place  of  a  lease,  oflfering 
20  /.  annually  in  addition.  This  was  evidently  bene- 
ficial for  the  town,  but  they  could  not  enter  into  the 
transaction  without  exposing  the  ground  for  sale. 
It  was  then  bought  by  Mr.  Todrick  for  Mr.  Dunlop^ 
and  afterwards  transferred  to  the  latter,  and  he  was 
infeft  in  August  1826.  I  mentioned  to  your  brother 
that,  in  my  opinion,  he  no  longer  held  any  security 
beyond  Mr.  Dunlop^s  personal  obligation,  and  that 
Mr.  D.  would  pay  him  up  the  money  at  the  ensuing 
Martinmas,  if  he  wished  it ;  but  he  said  that  he  was 
quite  satisfied  with  Mr.  D.'s  own  security.  Under 
the  circumstances  now  stated,  I  do  not  think  this  can 
be  viewed  in  any  other  light  than  a  personal  bond." 

He  also  alleged  that,  in  the  transaction  with  Dun- 
lop  j  he  was  the  attorney  for  that  person,  and  not 
for  Mr.  H.  Haldaney  against  whom  he  had  never 
made  any  charge  for  the  labour  then  performed :  and 
finally,  he  denied  the  title  of  the  Respondents  to  claim 
as  the  representatives  of  Mr.  H.  Haldane;  for  he 
alleged  that  that  gentleman  left  a  will  made  in  the 
English  form,  which  would  not  have  passed  this 
security,  if  it  had  been  a  real  security,  to  the  Respond- 
ents, and  that  they  took  it  not  under  the  terms  of  that 
will,  but  by  an  arrangement  in  the  family,  which 
proceeded  on  the  express  ground  of  this  being  not  a 
real  but  a  personal  security. 
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1 857.  The  cause  was  beard  before  Lord  FmUtrtm 

Ordinary,  and  be  made  a  decree  (afterwaids 
by  the  Court  of  Session)  declaring^  the  AppeQaatUk 
The  present  was  an  appeal  against  tli^t  decrce. 

Sir  W.  Follett  and  Dr.  LnskmgUm,  for  die  Jf 
pellant  : — ^The  conveyance  was  in   the  firsi  iasiHB 
correctly  executed ;  and  beyond   that   the  Appek 
undertook  no  responsibility.     But  if  intimaliaB  to  Ac 
landlord  of  the  security  granted  upon  the  leuen 
required,  that  bad  been  sufficiently  complied  lii 
by  the  notice  given  to  the   magistrates  upoa  dr 
execution  of  the  security  to  Cunnitigkaam^  and  aD  dr 
rights  which  Cunningham  possessed  were  cooqikldb 
transferred  to  Haldane  upon  the  execution  ctf  tk 
assignment  of  the  lease.     Haldane^  in  fact,  to  ill  a* 
tents  and  purposes,  stood  in  the  situation  of  Cwutof 
ham,  entitled  to  his  rights  and  subject  to  his  iJg^^ilitiA 
But,  strictly  speaking,  the  Appellant  has  a  right  tD 
deny  his  employment  by  Haldane,  and    therefore  ts 
deny  his  liability  altogether.     He  was   the  law  igeit 
of  the  grantor  and  not  of  the  grantee,  and  neitiier 
charged  nor  received  any  compensation  for  his  troabk 
for  the  latter.     Then,  again,  the  fact  that  the  securiti 
was  not  a  real  but  a  personal  security,  was   known  t0 
Mr.  Henry  Haldane  in  his  lifetime,  and  he  expressed 
himself  as  contented  with  the  personal  security  of 
Mr.  Dunlop.     In  order  to  recover  from  the  AppellaiU 
compensation  for  any  alleged  loss,  he  ought  to  ktst 
given  notice  to  the  Appellant  of  his  dissatisfacdoa 
with   the  security,  so   that   the  agent   might  have 
had  the  opportunity  of  obtaining  relief  by  taking  the 
subject  off  his  client's  hands ;  Hunter  v.  Fleming  k 
Strang  J  11  December  1829.    The  Respondents  can 


Haldanc. 


I  CASES  IN  THE  HOUSE  OF  LORDS.  769 

\  Stand  in  no  better  situation  than  Mr.  Haldane^  from  isst. 
,  whom  they  claim  to  derive  title :  and  as  he  could  not  J  ^^« 
,  have  recovered  against  the  Appellant,  neither  can  ^^  v. 
they,  but  must  be  bound  by  his  acquiescence.  But 
in  truth  the  Respondents  here  do  not  represent  Mr. 
Haldancj  for  he  did  not  make  them  devisees  of  this 
security :  they  came  into  possession  of  it  by  a  family 
arrangement  made  among  the  survivors  of  Mr.  Hal- 
dane^  and  they  are  therefore  not  entitled  to  claim 
damages  for  a  loss  that  happened,  if  at  all,  to  his 
estate,  which  in  no  manner  whatever  do  they  legally 
represent :  so  that  taken  either  way  they  must  fail.  If 
they  represent  Mr.  Haldane^  they  are  concluded  by 
his  acts,  and  cannot  recover :  if  they  do  not  represent 
him,  they  have  no  title  to  complain  of  a  loss  which 
happened  in  his  lifetime  and  to  his  estate. 

The  Attorney-general  and  Mr.  Hope  Maclean^ 
for  the  Respondents : — The  summons  here  properly 
charges  the  Appellant  with  having  been  retained  as 
attorney  for  Mr.  Haldanej  and  that  he  accepted  that 
employment.  If  so,  his  liability  to  answer  for  the 
skilful  and  careful  discharge  of  his  duties  is  too  clear 
to  be  doubted.  That  principle  was  fully  and  clearly 
stated  in  this  House  in  Stephenson  v.  Rowand  (b) ;  and 
the  Scotch  cases  are  all  in  accordance  with  it ;  Struthers 
V.  Lang  (c),  and  Brown  v.  CuthUl  {d).  Then  comes 
the  question  whether  Mr.  H.  Haldane  was  aware  of 
the  fact  that  the  security  was  only  a  personal  security, 
and  was  content  that  it  should  be  so.  There  is  no 
direct  proof  that  he  was ;  and  whatever  he  may  have 
said  in  a  general  way  as  to  his  being  satisfied  with 

(b)  2  Dow  &  Clark,  104;  4  (c)  Fac.  Coll.  2  Feb.  1826,  and 

Wils.  &  Sh.  177.  2  Wils.  &  Sh.  663. 

id)  4Mttrr.474. 
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the  security,  was,  no  doubt,  a  statement  made  by  him 
on  the  faith  of  the  representations  and  the  advice  given 
him  by  the  Appellant.  There  is,  therefore,  nothing 
which  can  affect  the  right  of  the  Respondents.  The 
case  was  considered  quite  clear  in  the  Court  below, 
the  judgment  in  which  proceeded  on  a  principle  dis- 
tinctly laid  down  by  this  House. 

Sir  TF.  FoUett^  in  reply : — ^The  employment  of  the 
attorney  must  be  an  employment  for  profit ;  a  mere 
gratuitous  acting,  where  in  fact  the  attorney  was  the 
attorney  of  the  other  party,  will  not  make  him  liable. 
Besides,  it  is  plain  here  that  he  did  what  was  at  the 
time  satisfactory  to  Mr.  Haldane^  who  was  aware  of 
the  nature  of  the  security,  and  was  content  with  it. 
Those  who  take  under  Mr.  Haldane  cannot  now  turn 
round  and  impose  on  the  Appellant  what  that  gen* 
tleman  had  never  thought  of  imposing. 


1840: 
August  3« 


The  Lord  Chancellor : — ^The  first  question  in  this  case 
is,  whether  the  Appellant  was  liable,  in  an  action  for 
damages  in  respect  of  certain  transactions  which  took 
place  in  1 823,when  money  was  first  advanced  by  a  client 
of  the  Appellant,  and,  as  it  is  alleged,  under  his  advice : 
and  the  second  is,  whether  he  is  liable  in  respect  of 
the  transaction  of  1827,  when  the  loan  was  continued 
by  the  sisters  of  the  former  client :  those  ladies,  as  it 
is  stated,  also  placing  themselves  under  the  advice  of 
the  Appellant.  The  security  for  the  loan  ought  to 
have  been  on  certain  leases  of  land  demised  to  the 
borrower,  and  an  assignment  of  the  lease  was  obtained ; 
but  in  order  to  complete  it,  there  should  have  been 
notice  of  the  assignment  given  to  the  lessors.  That 
was  not  done ;  and  that  is  one  of  the  grounds  of  the 
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action.  It  is  said  that  the  respondents  do  not  repre-  i840. 
sent  the  original  lender,  H.  Haldane  ;  and  therefore  '  ^^"^^ 
that  they  cannot  claim  here  compensation  for  a  loss  ^^  v. 
suffered  by  that  person  in  his  lifetime.  I  am  not  of 
opinion  with  the  Appellant  on  that  point.  In  October 
1 827  a  letter  was  written  by  the  Appellant  to  some  of 
the  Respondents'  family,  to  the  effect  that  the  Ap- 
pellant had,  after  the  change  of  Dunlop*s  tenure  of 
the  property  in  1826,  informed  Mr.  H.  Haldane  that 
the  security  he  had  received  had  become  nothing 
more  than  a  personal  bond ;  and  that  Mr.  H.  Haldane 
had  then  stated  to  the  Appellant  that  he  was  satisfied 
with  Mr.  Dunlop's  personal  security.  If  that  was  so, 
it  was  most  probably  under  the  advice  of  the  Appellant; 
and  if  the  advice  was  wrong,  the  money  was  lost  by  his 
mistake,  and  he  must  be  held  responsible  for  it.  The 
ladies  were  willing  to  lend,  or  rather  to  continue  to  lend, 
the  money  at  interest,  if  they  could  get  a  good  security 
for  it.  Now  it  appears  that  no  means  were  taken  by 
the  Appellant  to  effect  that  object,  independently  of 
obtaining  the  personal  security  of  the  owner  of  the 
property ;  and  from  the  want  of  care  in  this  respect 
the  loss  has  arisen.  It  therefore  appears  to  me  that 
I  ought  to  advise  your  Lordships  to  affirm  the  inter- 
locutor ;  but  I  do  not  think  that  the  circumstances 
require  that  it  should  be  affirmed  with  costs. 

Lord  Brougham : — I  quite  agree  with  my  noble  and 
learned  friend.  It  is  impossible  to  get  over  these 
letters,  in  which  the  Appellant  appears  to  act  for  the 
Misses  Haldane  after  their  brother's  death.  It  ap- 
pears that  he  had  not  made  any  charge,  and  his  con- 
duct in  volunteering  his  services  does  incline  one  to 
thijik  that  the  liability  he  incurred  in  point  of  law  is 
somewhat  hard  upon  him ;  but  still  I  cannot  doubt  that 
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he  13  liable.     There  have  however,  in  tins  case,) 
an  warranted  attacks  on  the  character  of  m 
gentleman  ;  and  that  circumstance   indaces  mejio 
agree  that  costs  oaght  not  to  be  given. 

Interlocutor  affirmed,  witboot  costs. 


laio:        Peter  Digges  La  Touche    - 

Aug.  5. 6^7. 


-    AppeOamt. 


Grecian. 

Trust  Deed. 

Ctiimqm 

Tnut. 


The  Right  Hon.  George  Charles,  EarlI  i> .    . 

OF  LucAN ^Mespamdat. 


The  execQtkm  of  a  trust  deed  for  (among  other  things)  tlie 
of  creditors,  does  not  constitute  one  of  the  crediUMrs,  wlio 
so  after  the  execution  of  the  deed,  and  was  not  a  partr  to  it,  a 
cest^  que  trust,  entitled  to  call  on  the  trustee  to  excmta  the 
trusts  of  the  deed. 

A.  executed  a  trust  deed,  appointing  J3.  trustee  for  certain  purposes 
therein  stated,  one  of  which  was  for  the  payment  of  creditors, 
and  another  was  to  raise  a  sum  of  money  bj  way  of  mortgi^v,  ia 
order  to  satisfy  a  claim  for  rent  due  in  respect  of  ii.*s  lands,  then 
about  to  be  enforced  by  ejectment.  B.  obtained  firom  C  an  adrance 
of  money  with  which  he  satisfied  this  claim.  £.  afterwards  caTt 
to  C.  a  letter,  written  subsequently  to,  but  dated  before  the  day  of 
the  adrance ;  in  which,  appearing  to  ask  for  the  adrance,  he  •^Vf, 
*'  I  will  consider  such  advance  as  raised  by  me  under  the  power 
giren  roe ;  and  will,  whenever  you  please,  exercise  that  power, 
by  securing  such  advance  in  the  best  manner  I  am  empowered 
by  the  deed."  No  security  was  ever  executed  by  B. — Hkld 
that  C.  did  not  stand  in  the  situation  of  a  cestui  que  trust  under 
the  deed,  and  could  not  maintain  a  bill  in  equity,  calling  on  B.  to 
execute  the  trust  of  the  deed. 

Sir  NEAL  O'DONEL  the  eWer,  baronet,  deceased, 
being  seised  of  certain  lands  in  the  county  of  Maya^ 
known  by  the  name  of  the  Newport  freehold  estate, 
for  a  term  of  three  lives  renewable  for  ever,  at  the 
yearly  rent  of  980/,  of  the  late  currency  of  Ireland^ 
and  being  also  seised  in  fee  of  certain  other  lands  in 
the  counties  of  Mayo  and  Galway^  by  deeds  of  lease 
and  release,  the  release  bearing  date  the  10th  day  of 
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October  1798,  conveyed  these  several  estates,  subject        1840. 

to  certain  annuities,  to  the  use  of  himself  for  life,    ^^  touche 

with  remainders  to  his  first  and  second  sons,  and  their  ''• 

sons ;  and  on  failure  of  them,  to  Neal  O'Donelj  the    of  Lucan. 

settlor's  third  son,  for  life,  with  remainder  to  his  first 

and  every  other  son  in  tail  male,  with  divers  remainders 

over.    And  by  said  deed  a  sum  of  10,000/.  was  charged 

on  said  estates  for  any  daughter  of  Hugh  O'DoneU 

one  of  the  settlor's  sons,  and  a  term  of  500  years  was 

thereby  created   for   securing  the  charge:    and  Sir 

Neal  the  elder  reserved  to  himself  a  power  to  charge 

the  estates  with  a  sum  of  14,000/.  (and  which  power 

he  afterwards  executed)  ;  and  a  schedule  was  annexed 

to  said  deed,  containing  the  several  sums  due  by  Sir 

Neal  O'Donel^  bart.,  and  chargeable  upon  the  estates. 

Hugh  O'Donel  died  in  the  lifetime  of  his  father, 
without  any  male  issue,  leaving  an  only  daughter,  who 
survived  him,  and  became  entitled  to  the  benefit  of 
the  sum  of  1 0,000  Z.,  which  was  secured  by  the  trust 
term ;  and  the  other  son  having  also  died  without 
issue,  and  Sir  Neal  O'Donel  the  elder  having  died 
in  the  year  1810,  Neal  O'Donel  the  younger  there- 
upon became  Sir  Neal  O'Donelj  baronet,  and  entered 
into  the  receipt  of  the  rents  and  profits  of  the  said 
estates  under  the  limitations  of  the  settlement,  subject 
to  the  cljarges  of  1 0,000  Z.  and  of  14,000/.,  and  to  the 
scheduled  debts. 

The  Marquis  of  Sligo  being  entitled  to  the  rent 
and  reversion  of  the  Newport  freehold  estate,  brought 
an  ejectment  in  Easter  term  1825,  for  nonpayment  of 
the  rent ;  and  Sir  Neai  O'Donel  having  given  a  con- 
sent for  judgment  in  the  ejectment  suit,  afterwards, 
on  the  10th  November  in  the  same  year,  exhibited  his 
bill  of  complaint  in  the  Court  of  Chancery  of  Ireland, 
against  the  Marquis  of  SUgo  and  others,  praying  that 
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he  might  be  at  liberty  to  redeem  the  premises  upon 
payment  of  the  rent  then  justly  due  and  owing  to  said 
Marquis  of  Sligo. 

Sir  Neal  O^Donel  being  so  indebted  to  the  Marquis 
for  rent,  and  to  several  other  persons  in  large  sums  of 
money  for  interest  then  due  on  the  incumbrances  com- 
prised in  the  schedule  to  the  deed  of  the  1 0th  of  Octo- 
ber 1798,  and  on  the  other  incumbrances  created  by 
that  deed,  and  being  also  largely  indebted  on  his  own 
account,  in  the  month  of  October  of  the  said  year 
1825  gave  his  solicitor,  William  Furlongs  instructions 
to  prepare  a  deed,  vesting  his  interest  during  his  life 
in  the  said  several  estates  in  a  trustee  or  trustees,  for 
the  purpose  of  raising  a  sum  of  money  sufficient  to 
discharge  the  arrears  of  rent  and  the  other  demands 
to  which  he  was  liable,  and  also  to  charge  the  estates 
with  annuities  for  the  necessary  support  of  himself 
and  family. 

In  the  month  of  December  of  said  year,  or  in  the 
•  beginning  o{  January  1826,  while  the  trust  deed  was 
being  prepared,  several  overtures  (according  to  the 
statement  of  the  Appellant)  were  made  to  Sir  Neal 
O'Donel  on  the  part  of  the  Respondent,  then  Lord 
Bingham,  who  Imd  declared  himself  a  candidate  for 
the  representation  in  Parliament  of  the  county  of  Mayo 
at  the  election  which  was  then  about  to  take  place,  for 
his  support  and  influence ;  and  with  a  view  to  enable 
the  Respondent  to  use  such  influence  to  the  best 
advantage,  it  was  proposed  that  he  should  be  appointed 
a  trustee  in  conjunction  with  the  Appellant  in  the  trust 
deed ;  the  Respondent  and  his  friends  undertaking  to 
procure  a  loan  of  money  sufficient  to  relieve  Sir  Neal 
0*Donel  from  his  embarrassments^  and  more  particu- 
larly to  enable  him  to  lodge  in  Court  the  rent  and 
t^osts  claimed  by  Lord  Sligo.    For  this  purpose  nego« 
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tiations  were  carried  on  between  the  Respondent  and        1 840. 
those  acting  for  him,  and  Sir  Neal  O'Donel  and  his    l^  XoucttE 
friends,  to  which  the  Appellant  was  neither  party  nor  »• 

privy ;  but  such  treaty  having  been  broken  off,  an  of  Lucan. 
indenture,  bearing  date  the  13th  day  of  February 
1826,  was  made  between  Sir  Neal  O^Donel,  of  the  one 
part,  and  the  Appellant  of  the  other  part ;  whereby, 
after  reciting  that  Sir  Neal  O'Donel  was  tenant  for 
life  of  the  said  estates,  subject  to  the  rent  payable  to 
the  Marquis  of  6'%o,  and  to  the  several  debts  and  in- 
cumbrances specified  in  the  first  schedule  to  the  deed 
annexed,  on  which  a  considerable  arrear  of  intei'est 
had  been  suffered  to  accrue  due,  and  being  indebted 
to  the  several  persons  and  to  the  respective  amounts 
in  the  second  schedule  thereunto  annexed  specified, 
had  proposed  to  vest  said  estates  in  the  Appellant,  in 
trust  for  the  uses  and  purposes  in  the  deed  set  forth ; 
and  he,  Sir  Neal  O'Donel  the  younger,  had  therefore 
conveyed  unto  the  Appellant,  and  to  his  heirs  and  as- 
signs, the  Newport  freehold  estate,  then  held  under  the 
Marquis  of  Sligo,  subject  to  the  rent  of  980/.,  and  the 
Cong  and  Newport  fee-simple  estates;  to  hold  the  same 
for  the  life  of  Sir  Neal  O'Donel  the  younger,  "  Upon 
trust, in  the  first  place,  thereout  to  retain  and  reimburse 
himself  or  themselves,  all  and  every  sum  and  sums 
of  money  advanced,  or  to  be  advanced,  by  him  or 
them,  out  of  his  or  their  own  monies,  in  part  execu- 
tion of  the  trusts  hereby  reposed,  together  with  legal 
interest  thereon ;  and  also  all  costs,  &c.  incurred 
in  preparing  these  presents,  or  in  any  way  relating 
thereto,  or  in  performance  of  the  trusts  thereof,  &c. ; 
and  then  in  the  payment  and  satisfaction  of  all  arrears 
of  quit  rents,  chief  and  other  rents,  or  rentcharges, 
now  due  or  to  grow  due  thereout,  and  all  costs  in- 
curred or  to  be  incurred  in    respect  thereof.      And 
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I  1840.       upon  this  further  trust,  that  the  said  Peter  Digges  La 

t  ,  ^^    '      Touche.  or  such  other  trustee  or  trustees  as  aforesaid, 

La  Touch e  '  ^  ^  ' 

».         shall  be  at  liberty  (if  he  or  they  shall  deem  it  expe- 

or  LucAK.    dient  so  to  do)  to  raise,  by  way  of  mortgage,  annuity, 

rentcharge,  or  other  disposition  of  the  said  manors, 

I  towns,  lands,  tenements,  hereditaments  and  premises, 

or  any  part  or  parts  thereof,  for  the  life  of  the  said 
Sir  Neal  O'Donel^  as  they  may  find  convenient  or 
practicable,  any  sum  or  sums  of  money  not  exceeding 
in  the  whole  the  sum  of  10,000/.;  the  same   to  be 
applied  in  payment  of  the  arrears  of  rents  or  of  tie 
interest  of  the  incumbrances  affecting  the  said  estates 
in  said  first  schedule  mentioned  ;  and  of  the  interest 
of  any  other  subsisting  and  valid  debt  or  incumbrance 
now  aflfecting  them,  or  any  of  them,  prior  to  the  life 
estate  therein  of  the  said  Sir  Neal  O'Donel  :  and  in 
the  next  place,  in  payment  of  the  several  debts  of  the 
said  Sir  Neal  O'Donel  in  the  said  second  schedule 
mentioned,  and  of  any  other  bond  fide  debt  due  at  the 
day  of  the  date  of  these  presents  by  the   said  Sir 
Nealy  in  such  order  of  priority  or  in  such  other  man- 
ner as  said  trustee  or  trustees  may  think  fit.     And  in 
case  of  all  or  any    part  of  said   10,000/,  being  so 
raised,  then  that  the  said  Peter  Digges  La  Touches 
and  such  new  trustee  or  trustees  as  may  be  appointed, 
may,  yearly  and  every  year,  pay  and  advance  such 
sum  or  sums  of  money  as  may  be  necessary  to  pay  the 
sum  or  sums  so  to  be  raised,  whether  in  reduction  of 
the  principal  or  the  interest  thereof,  or  in  payment  of 
any  annuity  or  rentcharge  to  be  granted    for  any 
such  sum  or  sums,  and  also  to  defray  the  expenses  of 
effecting  one  or  more  policy  or  policies  of  insurance 
for  the  said  sum  or  sums  of  money,  in  case  any  such 
insurance  shall  be  deemed  necessary,  and  shall  be 
effected  upon  the  life  of  the  said  Sir  Neal  O'Donel; 
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and  also  to  pay  annual  premiums  or  sums  which  shall  i840. 
from  time  to  time  be  necessary  for  continuing  the  l^xqucue 
same  ;  and  in  the  next  place,  and  until  the  full  sum  v. 
of  10,000  /.  shall  have  been  raised  as  aforesaid,  or  the  ^^  lucan. 
trusts  as  to  said  sum  shall  have  been  fully  satisfied,  to 
retain  out  of  the  rents,  issues  and  profits  of  said  lands 
and  premises  any  annual  sum  or  sums  of  money  which 
the  said  Peter  Digges  La  Touche^  or  such  new  trustee 
or  trustees,  may  think  fit,  not  exceeding  20  /.  per 
cent,  per  annum  on  said  sum  of  10,000  /.,  or  on  so 
much  thereof  as  shall  not  have  been  so  raised,  and  to 
pay  and  apply  such  annual  sum  or  sums  towards  the 
execution  of  the  trusts  hereinbefore  declared  with 
respect  to  said  sum  of  10,000/.,  or  such  of  them  as 
the  said  Peter  Digges  La  Touche^  or  such  new  trustee, 
shall  consider  to  be  most  expedient,  either  in  respect 
of  the  incumbrances  affecting  said  estates,  or  to  the 
debts  of  the  said  Sir  Neal  O'Donel ;  and  in  the  next 
place,  out  of  the  said  rents,  &c.  to  pay  the  annual 
interest  of  the  debts,  &c.  affecting  the  said  estates  in  the 
first  schedule  mentioned,  and  the  interest  of  any  other 
valid  and  subsisting  incumbrance  or  incumbrances 
affecting  the  same,  prior  to  the  life  estate  of  the  said 
Sir  Neal  O'Donelj  as  the  same  shall  accrue  due, 
which  he  shall,  as  aforesaid,  acknowledge  in  writing 
to  be  so :  and,  in  the  next  place,  thereout  to  pay  the 
annual  interest  of  the  sum  of  3,500  /.  now  vested  in 
Everard  William  Bouverie,  esq.  and  Charlotte  his 
wife,  and  particularly  mentioned  in  the  said  second 
schedule  hereunto  annexed;  and  also  to  pay  the 
annual  premium  on  any  policy  or  policies  of  insur- 
ance which  have  been  or  shall  be  effected,  on  the  life 
of  the  said  Sir  Neal  O'Donely  to  further  secure  said 
sum  of  3,500  /. ;  and  also  to  pay  the  annual  interest 
on  such  of  the  other  debts  or  sums,  in  said  second 
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schedule  mentioned,  as  are  or  shall  be  payable  with 
interest ;  and  also  the  annual  premium  or  premiums 
on  any  policy  or  policies  of  insurance  which  have  been 
or  shall  be  effected  on  the  life  of  the  said  Sir  Neal 
O'Doneli  in  respect  thereto,  or  to  any  of  them ;  and 
in  the  next  place,  out  of  said  rents,  issues  and  profits, 
to  pay  unto  Lady  Catherine  O'Donelj  the  wife  of  the 
said  Sir  Neal  O'Donelj  for  her  accruing  pin-money, 
and  for  her  sole  and  separate  use,  the  yearly  sum  of 
500  /. ;  and  also  to  pay  unto  the  said  Lady  Catherine 
O^Donelj  towards  the  support  of  a  suitable  establish- 
ment for  herself  and  family,  the  further  yearly  sum  of 
500  /. ;  and  also  to  pay  unto  the  said  Lady  Catherine 
O'Donelj  towards  the  maintenance,  clothing  and  edu- 
cation of  the  daughters  of  the  said  Sir  Neal  and  said 
Lady  Catherine  O'Donel,  the  further  yearly  sum  of 
500  /• ;  the  said  three  several  yearly  sums  of  500  /.  to 
commence  from  the  5th  day  of  January  last,  and  to 
be  paid  for  the  purposes  aforesaid  by  quarterly  pay- 
ments, the  first  quarterly  payments  thereof  to  be  made 
on  the  6th  day  of  April  next ;  in  the  next  place,  to 
pay  for  the  use  of  Hugh  O'DonelBxid  Richard  O'JDonel^ 
the  first  and  second  sons  of  the  said  Sir  Neal  O'Donely 
the  yearly  sum  of  300  /. ;  that  is  to  say,  200  /.  a  year  for 
the  said  Hugh  during  his  minority,  and  100  /.  a  year 
for  the  said  Richard^  until  the  said  Sir  Neal  O'Donel 
shall  by  writing  under  his  hand  direct  said  trustee  or 
trustees  to  apply  said  last-mentioned  sums  of  200 1. 
and  100  /.  in  any  other  manner,  and  from  thence  said 
sums  of  200  I  and  100/.  to  be  applied  as  said  Sir 
Neal  shall  by  such  writing  direct ;  said  sums  of  200  L 
and  100  Z.  a  year  to  be  paid  quarterly,  on  the  days 
hereinbefore  mentioned  for  making  said  quarterly 
payments  of  said  three  several  sums  of  500  /. ;  and  in 
the  next  place,  to  retain  for  the  use  of  the  said  Peter 
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Digges  La  Touche^  or  of  such  other  trustee  or  trustees, 
as  remuneration  for  his  or  their  trouble  and  services 
in  carrying  the  trusts  hereby  reposed  in  him  and  them 
into  execution,  the  yearly  sum  of  200  I. ;  the  same  to 
be  paid  and  payable  by  half-yearly  payments,  and  to 
commence  from  the  6th  day  of  January  last ;  in  the 
next  place,  to  pay  unto  the  said  Sir  Neal  O'Donel^ 
for  his  own  use,  the  yearly  sum  of  600  /.  during  his 
life,  by  half-yearly  payments;  the  first  payment 
thereof  to  be  made  on  the  5th  day  of  July  next  en- 
suing the  date  of  these  presents ;  in  the  next  place, 
to  pay  and  apply  to  and  for  the  use  of  the  said  Sir 
Neal  O'Donely  in  such  manner  and  payable  at  such 
times  as  he  shall  by  cjiny  writing  or  writings  under  his 
hand  direct  and  appoint,  any  iurther  sum  or  sums 
not  exceeding  the  sum  of  500  /.  a  year ;  the  said  last- 
mentioned  500 1,  to  be  payable  only  from  the  time  of 
such  appointment,  and  in  case  there  shall  be  a  suffi- 
cient sum  remaining  of  the  annual  rents  of  said  lands 
and  premises  after  making  the  several  other  annual 
payments  thereout  hereinbefore  directed ;  and  in  the 
next  place,  to  pay  off  such  of  the  aforesaid  debts  of 
the  said  Sir  Neal  O'Donel  as  may  then  remain  un- 
paid, and  as  specified  in  the  second  schedule  hereunto 
annexed,  the  same  to  be  paid  in  such  manner  as  shall 
appear  to  the  said  trustee  most  advisable.  And  after 
payment  of  the  several  outgoings  hereinbefore  men- 
tioned, the  residue  of  the  said  rents,  issues  and  profits, 
during  the  continuance  of  these  presents,  to  be  laid 
out  as  the  said  trustee  or  trustees  may  deem  most  ex- 
pedient, to  accumulate  as  a  fund  either  to  discharge  or 
pay  back  the  sum  or  sums  that  may  be  raised  under 
the  power  aforesaid,  or,  with  the  consent  in  writing  of 
the  said  Sir  Neal  O^Donel,  to  pay  off  any  of  the  debts 
or  incumbrances  affecting  the  said  estates,  specified  in 
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the  said  first  schedule,  that  may  be  called  in  by  the 
person  or  persons  entitled  thereto,  or  which  it  may  be 
proper  to  pay  off  for  the  pui'pose  of  reducing  the  rate 
of  interest  to  be  paid  thereon  in  future  ;  such  debt  or 
incumbrance  when  so  paid  to  be  assigned  to  a  trustee 
for  the  said  Sir  Neal  O  'JDanely  and  the  said  Sir  Neal 
O'Donel  to  be  an  executing  and  consenting  party  to 
all  such  assignments." 

The  first  item  of  charge  in  the  first  schedule  was 
the  arrear  in  respect  of  the  rent  of  980  /.,  which,  with 
the  costs,  was  to  be  paid  in  preference  to  any  other 
demands  out  of  the  first  monies  to  be  raised  pursuant 
to  the  powers  given  for  that  purpose  by  the  annexed 
deed. 

The  second  schedule  annexed  to  the  deed  related  to 
the  debts  of  Sir  Neal  O'Donel. 

On  the  13th  oi  March  1826,  pursuant  to  an  order 
for  that  purpose  made  in  the  redemption  suit,  a  sum 
of  4,002/.  Is.  3rf.  old  Government  3 J  per  cent,  stock, 
being  the  property  of  Richard  Earl  of  LucaUy  the 
father  of  Respondent,  was  transferred  to  the  credit  of 
said  redemption  suit.  The  Appellant  was  alleged  to 
have  been  ignorant  of  such  transfer,  or  any  negotia« 
tions  respecting  same,  until  he  was  informed  thereof 
by  William  Furlong^  the  solicitor  of  Sir  Neal  O'DaneL, 
on  the  17  th  March  1826. 

On  the  13th  June  1826,  shortly  previous  to  the 
election  for  the  county  of  Mayo  which  took  place  in 
that  month,  Richard  lAvemy^  the  solicitor  of  Lord 
Lucan^  called  at  the  office  of  William  Furlong^  and 
produced  to  him  a  copy  of  a  letter  which  he  proposed 
the  Appellant  should  write,  as  tlie  Appellant  alleged, 
for  the  purpose  of  showing  that  the  sum  of  money  so 
advanced  by  Lord  Lucan  had  nothing  to  do  with  said 
election ;  but  the  sai  J  William  Furlong  did  not  approve 


CASES  IN  THE  HOUSE  OF  LORDS. 


781 


of  said  draft  letter,  and  with  a  view  to  meet  the  wishes 
of  said  Richard  Livesay^  he  prepared  a  draft  of 
another  letter,  which  said  Livesay  with  some  slight 
alterations  approved  of:  and  that  it  might  more  effec- 
tually appear  by  said  letter  that  the  business  of  the 
election  had  nothing  to  do  with  the  transfer  of  said 
stock,  it  was  agreed  upon  between  the  said  Richard 
Livesay  and  said  William  Furlong^  that  said  letter 
should  bear  date  the  23d  day  of  February  1826,  ten 
days  after  the  execution  of  the  trust  deed,  and  pre- 
vious to  the  transfer  of  said  stock.  This  purpose  in 
writing  the  letter  was  denied  by  the  Respondent. 

The  letter  was  addressed  to  Mr.  Richard  Live- 
say j  and  though  really  written  in  June  1826,  bore  date 
on  the  23d  of  February  1826,  and  was  in  the  words 
following: — "  Dear  Sir,— Sir  Neal  O'Donel  has  now 
executed  the  deed  vesting  all  his  life  estate  in  me,  in 
trust  to  raise  money,  in  the  first  place,  to  pay  the 
rent  and  costs  of  the  ejectment  pending ;  and  next,  to 
pay  the  interest  of  the  incumbrances.  If  you  will  pre* 
vail  on  any  client  of  yours  to  advance  three  or  four 
thousand  pounds  in  time  to  pay  the  rent  and  costs,  or 
even  on  account  of  it,  I  will  consider  such  advance  as 
raised  by.  me  under  the  power  given  me ;  and  will, 
whenever  you  please,  exercise  that  power,  by  securing 
such  advance  in  the  best  manner  I  am  empowered  by 
the  deed  :  it  being  distinctly  understood  that,  in  doing 
so,  I  am  not  to  be  in  any  way  personally  answerable 
for  either  the  principal  or  interest,  further  than  as 
trustee  for  the  due  application  of  the  rents  pursuant 
to  the  trust  deed. — I  am,  dear  Sir,  yours  very  truly, 
Peter  Digges  La  Touched 

After  the  letter  had  been  signed  by  Appellant,  and 
during  the  time  which  elapsed  between  that  period 
and  the  1st  of  March  in  the  year  1827,  when  Sir  Neai 
O'Donel  departed  this  life,  several  negotiations  were 
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carried  on  between  William  Furlong^  acting  as  the 
Appellant's  solicitor,  and  Richard  Livesay,  as  solicitor 
of  Lord  Lucan^  for  the  purpose  of  devising  some  mode 
of  giving  Lord  Lucan  the  benefit  of  the  trusts  of  the 
deed  of  the  13th  of  February  1%2Q,  with  reference  to 
the  advance  so  made  by  him  ;  but  no  deed  was  exe- 
cuted, and  all  further  negotiations  on  the  subject  were 
terminated  by  the  death  of  Sir  Neal  O'Donel  on  the 
1st  of  March  1827.  His  son,  Hugh  James  Moore 
O'Donely  succeeded  to  the  baronetcy,  and  died,  leav- 
ing a  daughter,  in  1828  ;  when  his  brother,  Richard 
Annesley  O'Donelj  entered  into  possession  of  the 
estates. 

On  the  21st  August  1828,  the  widow  of  Sir  H.  J. 
M.  O'Donel  filed  a  bill  in  Chancery  in  Irelundj  on 
her  own  and  her  daughter's  behalf,  claiming  her 
jointure,  and  also  interest  charged  on  the  estates  by 
Sir  H.  J.  M.  O'Donel  for  his  daughter;  and  for  a 
receiver  over  the  estates :  and  by  certain  orders,  pro- 
nounced in  that  cause,  Alexander  Clendinning^  esquire, 
was  appointed  receiver  over  the  trust  estates. 

On  the  26th  January  1829,  the  Appellant,  who 
was  entitled  to  the  interest  of  certain  judgments  com- 
prised in  the  schedule  to  the  deed  of  the  1 0th  of  Octo- 
ber 1798,  and  which  had  been  assigned  to  trustees  on 
his  marriage  with  his  present  wife,  filed  a  bill  against 
Sir  Richard  O'Donel  and  others,  for  the  purpose  of 
getting  a  receiver  to  keep  down  the  interest  due  on 
the  several  incumbrances  affecting  the  estates,  and  for 
a  sale ;  and  Mr.  Clendinning  was  also  appointed  re- 
ceiver in  that  cause. 

The  estates  over  which  Mr.  Clendinning  was  ap- 
pointed receiver,  and  which  are  the  estates  comprised 
in  the  trust  deed  of  the  23d  of  February  1826,  pro- 
duced an  annual  income  of  about  8,400/. 
•    On  the  21st  of  March  1827,  the  Earl  of  Lucan^ 
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since  deceased,  on  behalf  of  himself  and  all  other  per- 
sons interested  under  said  deed  of  the  13th  February 
1826,  exhibited  his  bill  in  the  Court  of  Chancery  of 
Ireland^  against  the  Appellant,  and  also  against  the 
widow  of  Sir  Neal  O'DaneU  Sir  Hugh  James  Moore 
0*J)onelj  Richard  Annesley  O^Donel  (now  Sir  Richard 
Annesley  0*Donelj  baronet),  Mari/  O'Donelj  Anna 
ODonel^  Margaret  O'DoneU  Catherine  O'Donel^  and 
Isabella  O'Donel;  and  thereby  stated  the  proceedings 
by  ejectment  taken  by  the  Marquis  of  Sligo  for  the  reco- 
very of  the  rent  due  out  of  the  Newport  freehold  estate, 
and  the  proceedings  in  the  Court  of  Chancery  on  the 
part  of  Sir  Neal  0*Donel  to  redeem  said  estate,  the 
loan,  and  the  other  matters  above  detailed ;  and  prayed 
that  the  trusts  of  said  indenture  of  the  1 3th  of  February 
1826  might  be  decreed  to  be  carried  into  execution, 
and  that  an  account  might  be  taken  of  the  sums  re- 
ceived by  the  Appellant,  of  the  rents,  issues  and 
profits  of  said  trust  estates  since  the  execution  of  the 
said  deed  of  trust  of  the  13th  day  of  February  1826, 
and  how  the  same  had  been  applied  and  disposed  of ; 
and  that  an  account  might  be  taken  of  the  sum  ad- 
vanced by  said  Richard  Earl  of  Imcan^  for  the  redemp- 
tion of  the  said  lands  under  ejectment ;  and  that  the 
same,  together  with  legal  interest  thereon  from  the 
time  when  the  same  was  so  advanced,  might  be  decreed 
to  be  well  charged  on  the  said  trust  estates  so  con- 
veyed to  the  Appellant  for  the  life  of  Sir  Neal  O'Donel 
the  younger,  in  priority  to  all  other  charges  created 
by  the  said  trust  deed,  save  the  cost  and  expenses  inci- 
dent to  the  preparation  of  the  said  deed,  and  the 
execution  of  the  trusts  thereof. 

The  Appellant  put  in  his  answer ;  and  some  of  the 
parties  having  died  and  the  suit  having  been  duly 
revived,  the  cause  came  on  for  hearing  on  the  26th 
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of  Jlfoy  1836,  when  the  Lord  Chancellor  of  Ireland 
made  a  decree  to  the  following  effect : — *'  It  is  ad- 
judged and  decreed  that  the  plaintiff  is  entitled  to  the 
benefit  of  said  trust  deed  ;  and  accordingly  it  is  hereby 
referred  to  fVilUam  Hem^  esq.,  one  of  the  Masters  of 
this  Court,  to  take  an  account  of  the  sums  received  by 
the  said  Peter  Digges  La  Tauche  out  of  the  rents, 
issues  and  profits  of  the  said  trust  estates,  since  the 
execution  of  the  deed  of  trust  of  the  13th  February 
1826,  and  how  the  same  has  been  applied  and  dis- 
posed  of ;  and  also  to  take  an  account  of  the  arrears  of 
rent  due  out  of  the  trust  premises  at  the  time  of  the 
execution  of  the  trust  deed.  And  it  is  hereby  also 
ordered,  adjudged  and  decreed,  that  it  be  referred  to 
the  Master  to  take  an  account  of  the  sum  advanced 
for  the  redemption  of  the  said  lands  so  under  eject- 
ment. And  it  is  hereby  ordered,  adjudged  and  de- 
creed, that  the  same,  together  with  the  legal  interest 
thereon  from  the  time  when  the  same  was  so[[advanced, 
be  well  charged  on  the  said  trust  estates  so  conveyed 
to  the  said  Peter  Digges  La  Touche  for  the  life  of  the 
said  Sir  Neal  O'Donel  the  younger,  in  priority  to  all 
other  charges  created  by  the  said  trust  deed,  save  the 
costs  and  expenses  incident  to  the  preparation  of  the 
said  deed  and  the  execution  of  the  trusts  thereof.  And 
it  is  further  ordered  that  the  said  Master  do  take  an 
account  of  the  sums,  if  any,  due  and  owing  to  all  other 
persons  interested  under  the  trusts  of  the  said  deed." 
The  present  was  an  appeal  against  that  decree. 


Mr.  Pemberton^  for  the  Appellant : — What  is  the 
foundation  of  the  Respondent's  claim  in  this  case  ?  It 
is  that  he  is  a  cestui  que  trust  under  the  deed,  and 
that  he  is  entitled  to  call  for  execution  of  the  troBt 
He  claims  to  stand  in  the  place  of  the  Marquis  of 
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SligOj  to  whom  an  arrear  of  head  rent  was  due,  and 
who  was  paid  with  money  advanced  by  him.  But 
even  the  Marquis  himself  could  not  have  called  for 
execution  of  this  trust,  though  avowedly  made  to 
secure  payment  of  his  claim ;  for  it  was  a  trust  between 
different  parties,  not  creating  any  equitable  obligation 
as  to  him.  He  is  not  a  party  to  the  deed,  nor  is  there 
any  good  consideration  for  such  an  obligation.  Lord 
Sligo's  rights  may  be  and  are  sufficiently  well  secured, 
but  they  are  not  secured  by  the  provisions  of  this  deed 
in  such  a  manner  as  to  make  him  a  cestui  que  trust 
under  it;  Garrard  v.  JLord  Lauder  dale  (a).  A  party 
cannot  become  a  cestm  que  trust  by  any  act  of  his  own. 
Here  the  Respondent  merely  advanced  a  sum  of  money 
to  the  trustee,  in  the  expectation  that  the  trustee  had 
the  power  under  the  trust  deed  to  raise  money  to  pay 
off  that  advance.  Such  an  act  will  not  constitute  the 
person  advancing  the  money  a  cestui  que  trust ;  Palk 
v.  Clinton  (6).  There  the  rule  of  equity  on  this  point 
was  clearly  laid  down  by  Sir  W.  Orant^  Master  of  the 
Rolls,  who  said  (c),  "  The  first  question  is  whether 
the  plaintiff  has  any  right  to  the  relief  he  seeks 
against  the  trustees.  For  the  defendants  it  is  con- 
tended that,  having  raised  44,000/.  by  mortgage, 
they  Bxefuncti  officio  with  regard  to  their  trust,  which 
was  to  raise  that  sum  by  sale  or  mortgage :  they 
have  raised  it  by  mortgage,  and  therefore  the  trust,  so 
far  as  it  respects  them,  it  is  said,  is  completely  per- 
formed. Without  entering  into  the  question  how 
far  it  was  competent  to  the  trustees  to  make  a  sale, 
either  of  their  own  authority  or  by  that  of  the  owner 
of  tJie  estate,  if  he  was  not  an  infant,  for  the  purpose 
of  paying  off  the  mortgage,  this  plaintiff  has  no  right 
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whatever  to  call  upon  them  to  sell  in  order  to  pay 
him.   He  is  no  object  whatsoever  of  the  trust,  £ardier 
than  as  that  trust  enabled  the  trustees  to  make  him  a 
good  mortgage  ;  when  he  has  that,  he  is  in  the  ordi- 
nary situation  of  a  mortgagee.    He  gets  nothing  more 
than  that.     He  has  all  the  remedies,  but  only  the  le* 
medics,  of  a  mortgagee.     All  the  other  objects  of  the 
trust  are  foreign  to  him.     He  has  also  nothing  to  do 
with  them.    I  may  say  that  it  is  at  least  very  doubtful, 
upon  the  true  construction  of  this  deed,  whether  the 
trustees  could  make  a  sale  after  they  had  raised  tbe 
money,  by  mortgage.     But  it  is  not  necessary  to  gi?e 
a  direct  opinion  upon  that  point ;  as,  if  they  choose  t9 
resist  the  plaintiff's  demands,  he  has  no  right  to  com- 
pel them  to  try  whether  they  can  or  cannot  procure 
a  purchaser  to  take  such  a  title  as  they  can  make  him 
under  this  trust  deed." 

In  like  manner  it  is  impossible  to  understand  how 
the  Appellant  can  be  treated  as  a  trustee  for  this  pto^ 
ticular  purpose.  Suppose  the  Respondent  had  had 
the  security  of  this  trust  deed,  he  would  not  have  been 
entitled  to  an  account  of  the  by-gone  rents,  nor  of  the 
future  rents,  except  from  the  moment  of  failure  of 
payment.  Now  here  there  is  not  even  a  suggestion  of 
a  default;  and  therefore  the  Respondent  conld  not, 
upon  his  own  statement  of  his  case,  have  had  what 
he  now  claims. 


Mr.  Jacob  J  on  the  same  side  : — In  fVorrail  v. 
Harford  (d)  there  was  a  trust  deed  for  the  benefit 
of  creditors ;  and  the  trust  was,  in  the  first  place,  to 
pay  the  expense  of  a  commission  of  bankrupt,  which 
commission  happened  ultimately  to  be  superseded. 


(d)  8  Ves.  4. 
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The  solicitor  to  the  commission  there  imagined  that, 
as  the  deed  was  intended  to  secure  payment  to 
him,  he  had  become  a  cestui  que  trust  under  the 
deed,  and  he  filed  a  bill  and  asked  for  an  account 
of  the  trust  property.  There  was  a  demurrer  to 
that  bill,  and  Lord  JEldon  said  that  the  case  must 
depend  on  the  provisions  of  the  particular  deed,  and 
that  it  could  not  be  implied  that  persons  employed  by 
the  trustees  became  therefore  creditors  on  the  trust 
fund.  Apply  that  rule  here,  and  then  it  is  plain  that 
there  are  no  words  in  this  deed  creating  a  trust  in 
fisivour  of  the  Respondent,  and  that  no  such  trust  can 
be  implied.  Suppose  that  in  1826  the  Respondent 
had  a  mortgage  deed  instead  of  this  letter,  what  would 
have  been  the  result  ?  Would  the  mortgagee  have  had 
a  right  to  file  a  bill  for  an  account  of  the  rents  re- 
ceived before  the  time  when  the  sum  became  due,  and 
before  the  date  of  the  mortgage  security  ?  Certainly 
he  would  not  The  question  now  is  whether  the  Ap- 
pellant is  to  pay  over  again  the  sum  which  he  has 
once  paid  for  the  benefit  of  Sir  Keal  O'DoneL  But 
even  supposing  the  Respondent  to  be  an  incumbrancer 
under  this  deed,  still  he  cannot  be  entitled  to  what  he 
now  asks.  The  decree  is  founded  on  a  forgetfulness 
of  the  rule  that  an  incumbrancer  or  mortgagee  can- 
not claim  an  account  of  by-gone  rents  and  profits. 
In  all  respects,  therefore,  it  is  incorrect  and  must  be 
reversed. 


IS40. 

^ — . — ' 

La  Touch e 
Earl 

Of  LUCAV. 


Mr.  Knight  and  Mr.  J.  Russell^  for  the  Respon- 
dent : — ^The  Earl  of  Lucan  is  the  only  Respondent  in 
this  appeal,  yet  the  decree  really  interests  all  those 
who  were  parties  to  the  suit  in  the  Court  below. 
This  is  a  circumstance  to  be  considered  by  the  House, 
since  this  is  a  case  in  which  it  now  appears  that 
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1840.       ^11  persons  except  this  one  Appellant   are  satisfied 
_^"7r^     '      with  the  decree  of  the  Court  below ;  and  even  this 

LaTouche  1      .11  1 

V.  appeal  was  not  presented  till  nearly  one  year  after 
o9  LucAM.  the  original  decree  had  been  pronounced.  That  is  a 
wilful  procrastination  on  the  part  of  the  Appellant, 
which  certainly  entitles  the  Respondent  to  costs.  In 
the  creation  of  a  trust  a  valuable  consideration  is  not 
necessary :  as  between  the  cestui  que  trust  and  the 
trustee  it  may  be  wholly  without  value,  and  the 
former  may  enforce  the  performance  of  it  by  bill, 
though  he  may  not  1)e  able  to  sue  on  it  at  law. 
Neither  is  it  necessary  that  the  objects  of  the  trust 
should  be  parties  to  the  deed  creating  the  trust.  A 
man  desirous  that  his  property  should  not  be  subject 
to  the  legacy  duty,  may  make  a  settlement  of  it  in  his 
lifetime.  He  will  constitute  a  cestui  que  trust  as  the 
object  of  his  bounty,  and  a  trustee  for  the  purposes  of 
his  bounty ;  and  the  former  may  file  a  bill  against 
the  latter,  to  obtain  the  benefit  intended  to  be  secured 
to  him,  not  as  against  the  author  of  the  trust,  but 
as  against  the  trustee,  who  holds  the  character  with  all 
its  incidents  and  consequences.  So  that  the  mere 
circumstance  that  creditors  are  the  objects  of  the  trust, 
and  that  they  are  not  parties  to  the  contract,  cannot 
make  any  difference  in  the  matter.  The  nature  of 
the  object  must  decide  the  question  whether  it  is  a 
trust  or  not.  Here  it  is  clear  that  it  was  so  intended 
to  operate.  The  Respondent's  money  has  regained 
the  estate,  and  he  is  therefore  entitled  to  be  prima- 
rily satisfied.  This  deed  was  intended  to  be  binding 
on  the  trustee  for  his  benefit.  The  letter  shows  that 
the  payment  was  to  be  made  by  the  late  Lord  Lttcan 
with  reference  to  the  deed.  The  answer  does  not  put 
in  issue  the  right  of  the  cestui  que  trust,  or  his  title  to 
sue ;  and  whether  the  House  looks  at  the  deed  with 
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its  accompanying  circumstances,  or  disregards  ex- 
trinsic circumstances  altogether,  it  is  clear  that  it  is 
a  deed  of  trust  of  which  the  Respondent  is  entitled 
to  have  the  benefit.  The  decree  is  founded  on  the 
clearest  principles  of  equity  as  applicable  to  the  par- 
ticular circumstances  here;  and  this  appeal,  which 
only  opposes  technical  objections  to  plain  rules  of  law, 
must  be  dismissed. 

Mr.  Pemberton,  in  reply: — The  Appellant  does 
not,  as  it  is  said  on  the  other  side,  oppose  technical 
objections  to  plain  rules  of  law.  It  is  said  that  the 
Respondent's  money  has  regained  the  estate,  and 
therefore  that  he  ought  to  recover ;  but  the  answer  to 
that  argument  is,  that  the  trustees  of  the  estate  had 
not  the  least  shadow  of  a  right  to  give  him  the  priority 
he  claims*  The  Respondent  has  three  things  to  make 
out :  first  that  he  is  a  party  to  this  deed  ;  and  secondly, 
that  the  trusts  required  that  every  shilling  of  the 
rent  should  be  applied  in  the  way  he  now  demands ; 
and  thirdly,  that  he  did  not  assent  to  any  different 
application  of  these  rents,  but  that  in  the  lifetime  of 
Sir  N^eal  O'Donel  he  called  for  them  to  be  applied  in 
this  particular  manner.  Not  one  of  these  things  has 
been  established  by  the  other  side.  This  is  a  deed 
merely  between  the  principal  and  the  agent,  settling 
the  mode  in  which  the  agent  shall  perform  the  business 
of  the  principal.  It  does  not  give  the  cestui  que  trust, 
even  supposing  the  Respondent  to  stand  in  that  situa- 
tion, any  power  to  call  for  an  execution  of  the  trust. 
On  these  grounds  it  is  clear  that  the  decree  of  the 
Court  below  cannot  be  supported. 


1840. 

^ — w — ' 
La  Tocche 

£a&l 

OP  Luc  AN. 


The  Lord  Chancellor : — In  this  case  there  was  an     August  a. 

appeal  against  the  order  of  the  Lord  Chancellor  of 
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1840.       Ireland^  by  whom  a  decree  has  been  made  in  the  fol- 

La  Touche    lowing  terms. — [His  Lordship  read  it.] — This  arises 

^*  under  a  trust  deed  by  which  a  tenant  for  life  of  cer- 

ovLucAN.     tain   estates,   partly  leasehold   and   partly  freehold, 

conveyed  what  interest  he  had  in  those   estates  to 

trustees  for  special  purposes  named  in  the  deed.     As 

i  to  the  leasehold   estates,   Lord   SligOy   who  was  the 

owner  of  the  fee,  and  so  entitled  to  the  head  rent, 

«•  had  proceeded  to  recover,  in  an  action  of  ejectment, 

the  lands  liable  to  that  rent.  According  to  the  pro- 
visions of  the  Ejectment  Acts  in  Ireland^  a  certain 
time  is  allowed  to  a  tenant  to  pay  the  rent  so  due;  and 

,  by  paying  it  within  that  time  he  is  to  be  allowed  an 

advantage,  which  is  equivalent  to  redeeming  the  lands 

,>  i  so  recovered  in  ejectment.     To  effect  this  purpose,  the 

tenant  for  life  executed  a  trust  deed  by  which  he  con- 
veyed his  property  to  the  Appellant  as  trustee,  with  a 
declaration  of  trusts  to  pay  the  rent,  and  to  raise  1 0,000  /. 

I  hy  way  of  mortgage  for  the  payment  of  such  rent  and 

of  other  charges.  It  appears,  though  the  history  of  it  is 
not  accurately  known,  but  it  appears  by  the  evidence 
that  a  sum  of  money  was  paid  into  Court,  in  order  to 
meet  this  demand  of  the  Marquis  of  Sligo.  That  money 
appears  to  be  the  money  of  Lord  Lucan.  There  is 
evidence  of  some  previous  communication  as  to  that 
I  money  being  paid  into  Court,  but  the  bill  states  that 

it  was  paid  into  Court  in  this  case.  On  this  subject 
the  following  letter  was  written. — [The  Lord  Chan- 
cellor read  the  letter  dated  23d  February^ — Now 
the  principal  question  is,  in  what  manner  that  letter  is 
to  be  treated ;  whether  as  an  undertaking  to  give  to 
the  person  advancing  the  money  a  priority  over  all 
other  claimants  on  the  estate ;  and  if  so,  whether  it 
was  in  the  power  of  the  trustee  under  the  deed  to  give 
to  such  person  an  advantage  of  that  kind. 


i 
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The  allegation  in  the  bill  is,  that  on  the  faith  of  this 
letter  the  advance  was  made.     The  letter  was  dated 
in  February  1826.     The  advance  really  took  place  at 
a  period  subsequent  to  that  time,  and  there  seems  no 
reason  to  doubt  that  the  letter  was  in  fact  written  after 
the  advance  had  actually  been  made ;  the  letter  being 
antedated  to  serve  a  particular  purpose.      Yet  the 
allegation  in  the  bill  is,  that  the  advance  was  made 
on  the  faith  of  that  letter.      Those,  therefore,  who 
gave  instructions  for  filing  this  bill,  put  a  case  on  the 
record  which  they  must  have  been  aware  could  not 
be  supported  by  the  evidence.     There  were  some 
negotiations  as  to  the  money,  the  time  at  which  it  was 
to  be  paid,  and  the  time  of  the  repayment ;  but  with 
regard  to  that,  it  is  to  be  observed  that  Lord  Lvcan 
and  the  Marquis  of  SUgo  were  not  parties  to  the  trust 
deed.    The  deed  was  entered  into  by  the  owner  of  the 
property  for  the  purpose  of  disposing  of  that  property  in 
the  way  most  advantageous  to  himself.   The  bill  stated 
the  trust  deed,  stated  the  letter,  and  the  advance  of  the 
money,  made,  as  alleged,  on  the  faith  of  the  represen- 
tations of  the  Appellant  (the  defendant  below) ;  and 
asked  that  the  trusts  of  this  deed  might  be  carried  into 
execution. — [Here  his  Lordship  read  the  prayer  of  the 
bill ;  and  he  also  read  the  answer,  which  was  in  sub- 
stance a  denial  of  the  all^ations  of  the  bill.] — ^Two 
questions  arise  on  these  pleadings :  first,  whether  there 
was  any  right  on  the  part  of  the  plaintiff  to  call  for  an 
execution  of  the  trusts  of  that  deed  independently  of 
the  letter;  and,  secondly,  whether  he,  on  account  of  that 
letter,  was  entitled  to  a  decree  in  the  terms  prayed  for. 
It  does  not  seem  that  there  was  brought  distinctly  under 
the  consideration  of  the  Lord  Chancellor  oi  Ireland  {e\ 
that  train  of  decisions  which  have  established  the  law 

(«)  2Drury&  Walsh,  271. 
3  F4 


1840. 

La  Toucob 
Earl 

OF  LCCAN. 
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1840. 
La  Touch  b 

V. 

£abl 

OF  LuCikll. 


upon  matters  of  this  sort  in  this  country ;  that  where  a 
parly  creates  a  trust  for  the  purpose  of  paying  debts, 
the  creditors  not  being  parties  thereto,  cannot  become 
cestui  que  trusts  entitled  to  call  on  the  trustees  to  exe- 
cute the  trusts  of  the  deed.  Wallwynn  v.  Coutts{f)  was 
probably  the  foundation  of  all  those  decisions ;  hot 
the  doctrine  on  which  they  proceed  has  been  well  esta- 
blished by  Garrard  v.  Lord  Lauderdale  (^),  and  is 
now  always  adopted  and  acted  on.  Then  how  does 
the  present  case  differ  from  those  to  which  I  have  thus 
referred  ?  In  my  mind,  there  is  no  difference  between 
them.  As  a  party  having  a  demand  against  the 
owner  of  the  estate,  the  Respondent  could  not  have  a 
right  to  call  for  the  interposition  of  a  Court  of  Equity 
to  enforce  the  satisfaction  of  that  demand  out  of  die 
trust  fund.  Under  the  circumstances  of  this  case, 
equity  could  not  allow  the  Respondent  to  come  in 
and  ask  for  the  execution  of  the  trusts  of  this  deed. 
Lord  Sligo  had  no  equitable  rights ;  he  had  the  l^al 
right  against  the  estate.  But  he  was  only  a  creditor, 
and  not  being  a  party  to  the  deed,  could  not  ask  for 
the  execution  of  it ;  but  even  if  he  could.  Lord  Lucan 
is  not  placed  in  the  situation  of  Lord  Sligo.  For  the 
accommodation  of  the  owner  of  the  estate,  Lord  Lucan 
advanced  the  money  by  which  the  claim  of  Lord  Sligo 
was  satisfied  :  but  that  alone  will  not  give  him  the 
same  right  as  Lord  Sligo.  But  as  Lord  Sligo  had  no 
such  rights  as  those  now  asserted  by  Lord  Lucan,  it  is 
not  material  to  consider  the  question  of  the  relative 
rights  of  these  parties. 

Then  how  stands  the  case  with  regard  to  this  letter? 
The  letter  was  dated  in  the  month  of  February ,  before 
the  money  had  been  paid  into  Court,  but  was  in  fact 
written  after  that  payment  had  been  made ;  and  there 

(J)  3  Mer.  707  j  3  Sim.  14.         {g)  3  Sim.  1 ;  2  Kuss.  &  M.  451. 
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was  in  it  an  undertaking  by  the  trustee  that  he  would 
give  such  security  for  the  repayment  as  he  could 
under  this  trust  deed.  But  that  did  not  make  the 
creditor  a  cestui  que  trust  under  the  deed.  He  was 
by  that  letter  to  have  some  security.  The  only  secu- 
rity that  could  have  been  given  was  under  the  deed 
to  raise  10,000/.  by  mortgage  of  the  estate.  That 
plan  of  a  mortgage  did  not  go  on. 

It  would  have  deprived  the  family  of  the  benefit  of 
the  proceeding,  and  the  drafts  which  were  drawn 
show  that  it  was  not  to  have  any  such  effect.  The 
negotiations  went  on,  and  objections  were  made  to 
several  proposals,  until  an  event  occurred  which  pre- 
vented the  possibility  of  the  contract  being  carried 
into  effect.  That  was  the  death  of  the  tenant  for  life, 
out  of  whose  estate  the  charge  was  to  be  paid.  The 
result  is,  that  the  contract  for  the  purpose  of  creating 
a  charge  upon  that  property  was  (by  parties  having 
control  over  an  uncertain  fund  depending  on  the  life 
of  another)  extended,  until  the  dropping  of  the  life  pre- 
vented its  being  carried  into  effect.  But  the  effectuat- 
ing such  a  contract  is  not  either  the  object  of  the  suit 
nor  the  purport  of  the  decree.  It  is  not  necessary  to 
decide  here  what  might  have  been  the  result  of  such  a 
suit  had  it  been  commenced.  The  Court  below  has 
granted  relief  on  the  supposition  that  the  creditor  here 
was  a  cestui  que  trust  under  the  deed,  not  only  for  the 
purpose  of  obtaining  the  benefit  of  the  charge,  but  for 
the  purpose  of  calling  for  the  repayment  of  these  sums 
of  money,  alleged  to  have  been  advanced  on  the  under- 
standing of  all  parties,  including  the  party  who  now 
prefers  this  complaint.  I  cannot  suppose  but  that  this 
decree  proceeding  on  such  a  view  of  the  case,  was  made 
in  consequence  of  not  calling  the  attention  of  the  Court 
to  the  well-established  doctrine  of  equity  to  which  I 


1840. 

^ s, — ' 

La  Touchb 

V. 

Earl 

OF  LUCAV. 
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^-v — ' 

La  Toucdb 

Earl 
of  lucaji. 


have  before  referred.  If  your  Lordships  agree  'with 
me  on  that  point,  then  I  must  advise  your  Lordships 
that  the  decree,  as  now  framed,  cannot  stand.  The 
demand  here  is  made  in  a  shape  which  is  not  consis- 
tent with  the  principles  established  by  decided  cases. 
On  these  grounds,  therefore,  I  move  that  the  decree 
be  reversed. 


Decree  reversed.     The  bill  to  be  dismissed  with 
costs  up  to  the  decree  on  the  26th  of  May  1836. 
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The  Right  Hon.  Charles  Philip,  EarlI  a^^jii^^a  ^Q^* 

ofHardwicke ^Appeuant.      ju„e5,6. 

-'  1840: 

July  SO. 

Sir  Charles  Eurwicke  Douglas  -     -  Respondent.    August  lo. 

A  TESTATOR  hj  his  wHl  gaTo  the  residue  of  his  personal  estate  to  his  WUl 

wife  for  her  Ufe,  and  after  her  decease  to  Sir  C.  E.  D.  abso-  '^  CodkiU^ 
lutely :  he  subsequently,  by  a  codicil,  which  did  not  affect  the       *^j!^'**^' 
gift  of  the  residue,  altered  his  will  in  some  respects,  and  con-  ^^' 

finned  it  in  every  other.  Next  day  he  made  a  second  codicil,  by 
which  he  gave  some  pecuniary  and  specific  legacies,  and  con- 
cluded thus :  '^  All  the  rest  and  residue  of  my  property,  not 
hereinbefore  (or  by  my  will  or  any  other  codicil)  disposed  of,  I 
give  and  bequeath  to  my  nephew,  C.  P.  Y,  and  to  Sir  C.  E,  I)., 
their  executors,  administrators  and  assigns,  after  the  death  of  my 
said  dear  wife,  equally  to  be  divided  between  them."— Held, 
(the  Lord  Chancellor  dUsentiente^  that  the  above  clause  of  the 
second  codicil  was  a  revocation  of  tlie  gift,  by  the  will,  of  the  resi- 
due to  Sir  C.  E,  D.,  and  that  he  was  accordingly  only  entitled  to 
an  equal  share  thereof  with  C.  P.  Y. 


The  Right  honourable  Charles  Philip  Yorke^  second 
son  of  the  Honourable  Charles  Yarkcj  and  next  brother 
of  Philip,  late  Earl  of  Hardtaicke,  had,  at  the  time  of 
making  his  will,  and  at  the  time  of  his  death,  a  power, 
under  a  settlement  executed  in  May  1813,  of  charg- 
ing Lord  Hardmcke'Q  property  at  Wimpole  in  Cam- 
bridgeshire, by  will,  with  the  payment  of  the  sum  of 
12,000/.,  to  be  raised  upon  the  death  and  failure  of 
male  issue  of  the  said  Lord  Hardwicke. 

On  the  19th  of  April  1827,  Mr.  Yorke,  in  accord^ 
ance  with  this  power,  made  a  will,  (attested  by  three 
witnesses,  and  in  all  respects  duly  executed  fn  manner 
required  by  the  settlement  of  1818,)  by  which,  after 
making  a  provision  for  his  wife,  and  bequeathing  to 
her  the  sum  of  600/.  to  be  paid  to  her  within  six 
calendar  months  next  after  his  decease,  and  giving 


.r    I 
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1837.       her  the   use  of  either    his   hoase  in  Srutan-streei^ 
^'    '      London,  or  at  Bonningtons  in  Hertfordslnre^  toge- 
Ua&dwicke   ther  with  the  furniture  belonging  to  it,  for  her  life,  he 
DouoLAs.     directed  that  the  whole  of  the  sum  of  12,000/.  should 
be  raised,  in  pursuance  of  the  said  power,  and  paid  to 
his  executors,  as  soon  as  conveniently  might  be  afier 
the  decease  and  failure  of  male  issue  of  the  said  Lord 
ffardtoicke ;  and  that  it  should  be  considered  as  part 
of  his  general  personal   estate.     The    testator  then 
bequeathed  the  said  sum  of  12,000/.,  and  also  all  his 
leasehold   estates  in  Bruton-street,  and    at  BonmMg- 
tons,  or  elsewhere,  and  all  his  monies  and  securities 
for  money,  household  goods,  furniture,  plate,  pictures, 
books,  goods,  chattels,  and  other  personal  estate  and 
eflfects   whatsoever   and  wheresoever,  subject  to  the 
bequests  before  made  in  favour  of  his  wife,  and  also  to 
the  payment  of  his  debts  and  funeral  and  testam^itaij 
expenses,  and  such  legacies  as  he  might  thereafter 
bequeath  by  any  codicil  or  codicils  to  his  will,  unto 

'   '  his  said  wife  Harriet  Yorke,  and  his  friends  C.  W. Mom- 

ningham.  Sir  JS.  Hyde  Ea^t,  IV.  M.  Leake^  and  T.  At- 
kinson, and  their  executors,  administrators  and  assigns, 
upon  trust  that  they,  and  the  survivors  and  survivor 
of  them,  &c.  should,  as  soon  after  his  decease  as  they, 
she,  or  he  should  think  proper,  sell  and  dispose  of 
such  parts  of  his  said  leasehold  and  residuary  per- 
sonal estates  and  effects  respectively  as  should  be  in 
their  nature  saleable,    and  get  in  and  receive  such 

\  parts  thereof  as  should  not  be  in  their  nature  saleable, 

and  invest  the  monies  to  arise  from  such  sale  or  sales 

'  in  their,  lier,  or  his  names  or  name,  in  the  public 

stocks  or  funds,  or  upon  real  or  Government  secu- 
rities in  England ;  and  should  stand  possessed  of  the 
said  stocks,  funds  and  securities,  and  also  of  all  such 
part  of  his  residuary  personal  estate  and  effects  as 
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should  consist  of  stocks,  funds  or  securities  at  his        i837. 
death,  upon  trust,  during  the  life  of  his  said  wife,  to      earlop 
receive  and  pay  to  her,  or  permit  her  to  retain  for  her   Hardwickb 
own  use,  all  the  dividends,  interest  and  annual  pro-     Dooolas. 
ceeds  of  the  said  several  stocks,  funds  and  securities, 
trust-monies  and  premises  respectively,  when  and  as 
such  dividends,  &c.  should  become  due.      The  will 
then  proceeded  :   "  And  from  and  after  the  decease  of 
my  said  wife  Harriet  Yorke,  upon  trust,  to  assign, 
transfer  and  pay  all  the  said  stocks,  funds  and  secu- 
rities, trust-monies  and  premises,  and  every  of  them, 
and  every  part  thereof  respectively,  unto  my  natural 
son  Charles  EurvAcke  Douglas  (wishing  him  to  use 
the  name  of  Eurwicke  only),  his  executors,  adminis- 
trators  and  assigns,  for  his  and  their  own  absolute 
use  and  benefit,  in  case  he  the  said  Charles  Eurwicke 
Douglas  shall  be  living  at  my  death,  and  shall  then 
have  attained,  or  shall  afterwards  live  to  attain  the 
age  of  26  years,  or  be  married  with   the  previous 
consent  of  my  said  wife  Harriet  Yorke,  during  her 
life ;  or  after  her  decease,  with  the  consent  of  the  said 
C.  W.  Manning haniy  Sir  jB,  Hi/de  Easty  W.  M.  Leake, 
and  T.  Atkinson,  or  the  survivors  or  survivor  of  them, 
his  executors  or  administrators." 

The  testator  then  proceeded  to  dispose  of  his  resi- 
duary property  (in  favour  of  the  Appellant),  in  case 
C.  E.  Douglas  (the  Respondent)  should  die  in  the  tes- 
tator's lifetime,  or  under  the  age  of  26,  without  having 
been  married  with  consent :  and  he  appointed  Mrs. 
Yorke  executrix,  and  the  other  trustees  executors. 

The  Respondent  attained  the  age  of  25  years  in 
1831;  and  in  December  1832  he  married  Miss  Des 
Vceux,  daughter  of  Sir  Charles  Des  Vceux,  baronet, 
with  the  testator's  consent  and  approbation.  The  lady's 
fortune  was,  upon  the  marriage,  settled  by  an  inden- 
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1837.  ture,  dated  the  22d  o{  December  1832;  by  which  the 
'  "^J  testator,  a  party  thereto,  settled  upon  the  Respondent 
Hardwicu  and  Lady  Douglas,  and  upon  the  issue  of  their  mar* 
Douglas,  ^age,  the  sum  of  10,000  2.,  invested  in  securities, 
which  had  been  transferred  into  the  names  of  the 
trustees  of  the  settlement  for  that  purpose :  and  he, 
as  a  further  provision  for  the  Respondent,  covenanted 
that  his  executors  should,  upon  the  decease  of  himself 
and  Mrs.  Yorkcj  pay  the  trustees  an  additional  sum 
of  10,000/.,  or  transfer  to  them  securitiefl  of  that 
value,  to  be  held  on  the  same  trusts  as  those  declared 
respecting  the  previous  sum  of  10,000/.  It  was 
provided,  however,  that  if  the  testator  should  give  the 
Respondent  in  his  lifetime,  or  bequeath  to  him  by 
will  or  any  codicil,  any  sums  of  money,  stock,  or 
personal  estate,  such  gift  or  bequest  should  be  I4>plied 
in  satisfaction  of  the  covenant  for  the  payment  of  the 
additional  sum  of  10,000/. 

On  the  1st  of  May  1833,  the  testator  made  a  codicil 
to  his  will,  which  was  likewise  attested  by  ihiee 
witnesses.  He  thereby  (after  reciting  that  part  of 
his  will  relating  to  the  charge  of  the  sum  of  1 2,000 i.) 
ocmfirmed  the  charge  upon  the  property  specified  in 
his  will ;  and  further  charged  all  his  brother's  estates, 
which  he  had  power  to  charge,  with  the  payment  of 
that  sum ;  but  directed  that  it  should  not  be  raised 
during  Mrs.  Yorkers  life,  provided  interest  at  the  rate 
of  4  /.  per  cent,  was  punctually  paid.  He  directed 
that  5,000/.,  part  of  the  charge  of  12,000/.,  should  be 
paid,  after  the  death  of  Mrs.  Yorke,  to  the  trustees 
named  in  the  Respondent's  marriage  settlement,  in  part 
satisfaction  of  his  covenant  for  payment  of  10,000  /., 
and  directed  that  the  remainder  of  the  10,000/., 
should  be  paid  out  of  his  general  personal  estate: 
that  2^00/.,  other  part  of  the  12,000/.,  should  be 
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paid  to  T.  Atkinson  and  the  Respondent,  upon  certain       i837, 
trusts ;  and  that  the  remaining  5,000  /.  should  not  be     ^   ' 
raised  if  any  son  or  grandson  of  the  testator's  late   Hardwicib 
brother,  Sir  Joseph  Sydney  Yorke,  should  be  enti-     douolas. 
tied  in  possession  to  the  estates  charged:   and  thzt 
they  should  be  altogether  discharged  from  the  payment 
of  that  portion.    And  he  ^^  ratified  and  confirmed  his 
said  wiU  iu  every  other  respect  whatsoever." 

On  the  following  day  the  testator  made  another 
codicil  to  his  will,  entirely  in  his  own  handwriting  (a), 
and  unattested^  commencing  thus :  ^^  This  is  a  codicil 
of  specific  and  pecuniary  legacies,  to  be  also  added  to 
my  will."  By  this  codicil  he  added  the  Appellant's 
name  to  the  number  of  his  executors,  and  bequeathed 
to  such  of  them  as  should  act  the  sum  of  20  Z.  for 
mourning.  To  several  relations  he  gave  pecuniary 
legacies,  to  be  paid  to  such  of  them  as  should  be 
living  at  Mrs.  Yorkers  death ;  among  them  was  a 
legacy  of  100/.  to  the  Appellant.  The  testator  then, 
after  bequeathing  several  small  annuities  to  different 
persons,  and  several  specific  articles  to  different  friends, 
concludes  as  follows :  ^*  I  give  all  my  swords  and  other 
arms  to  Sir  Charles  Eurtoicke  Douglas,  knight  (the 
Respondent),  together  with  my  gold  watch,  chain, 
and  seals,  and  the  sum  of  100/.,  to  be  paid  to  him  as 
soon  as  convenient  after  my  decease  All  the  rest 
and  residue  of  my  property^  not  hereinbefore  (or  by 
my  will  or  any  other  codicil)  disposed  of  I  give  and 
bequeath  to  my  nephew,  Charles  Philip  Yorhe,  and  to 
Sir  Charles  Eurwicke  Douglas,  knight,  their  executors, 
administrators  and  assigns,  after  the  death  of  my  said 
dear  wife,  eqtuilly  to  be  divided  between  them ;  and  I 
leave  it  at  the  option  of  Sir  Charles  Eurwicke  Douglas 

(a)  The  will  and  first  codicil  were  prepared  by  his  aolicitors. 
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1837.       to  assume  or  not  the  name  of  Surwicke  singly,  or 

Earl  or      ^  "^^^  ^*  ^^  ^*  Present,  without  alteration. — Signed 
Haedwicke   by  me,  C.  P.  Yorke,  2d  May  1 833/' 
Douglas.         At  the  time  when  both  the  codicils  were  made,  the 
Appellant  had   become,  by  the  death  of  his  father 
Sir  Joseph  Sidney   Yorke^  next  heir   presumptiye, 
after  the  testator,  to  the  earldom,  and  to  the  estates 
upon  which  the  sum  of  12,000 2.  was  charged:  and 
so  continued  till  the  death  of  the  testator,  which  took 
place  on  the  1 3th  of  March  1 834,  without  his  having 
altered  or  revoked  his  will  or  codicils,  except  so  br 
as  the  will  was  altered  or  revoked  by  the  codicils. 
Shortly  after  his  death,  his  will  and   codicils  were 
proved  by  the  Respondent  and  Mr.  Leake  and  Mr. 
Atkinson^  with  the  usual  power  to  the  other  executors 
likewise  to  prove  them  when  they  should  think  fit: 
and  the  personal  estate  was  ascertained  to  be  of  con- 
sideriable  value. 

The  Respondent  considering  himself  entitled  under 
the  will  to  the  whole  of  the  residuary  personal  estate 
in  remainder  expectant  upon  the  decease  of  Mrs. 
Yarkej  applied  to  his  co^xecutors  to  account  for  all 
the  testator's  personal  estate  and  property,  not  speci- 
fically bequeathed-  They  alleged  that,  by  reason  erf 
some  difficulties  in  the  construction  of  the  will  and 
codicils,  they  were  unable  to  act  without  the  direc- 
tion of  the  Court  of  Chancery,  especially  as  the 
Appellant  claimed,  under  the  last  codicil,  an  equal 
share  with  Respondent  in  the  residuary  property. 

On  the  4th  of  July  1834,  the  Respondent  filed  his 
bill  in  the  Court  of  Chancery,  against  Messrs,  I^eaht 
and  Atkinson^  Mrs.  Yorke^  and  the  Appellant;  pray- 
ing that  the  usual  accounts  might  be  taken,  '*  and 
that  the  clear  residue  of  the  testator's  personal  estate 
and  e£Pects  might  be  ascertained,  and  might  be  in- 
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vested  and  secured  upon  the  trusts  of  the  said  will;       iss?. 
and  that  the  rights  and  interests  of  the  Respondent     ^^][]|7of 
and  of  all  other  parties,  in  or  to  the  same,  might  be   Hardwickb 
ascertained  and  declared."  Douglas. 

The  several  defendants  appeared,  and  put  in  their 
answers  to  the  bill.  The  Appellant,  in  his  answer, 
insisted  that  he  was  entitled  to  an  equal  share  of  the 
testator's  residuary  estate  with  the  Respondent,  on 
the  decease  of  Mrs.  Yorke^  under  and  by  virtue  of  the 
second  codicil.  The  Appellant,  while  the  cause  was 
pending,  succeeded  to  the  earldom,  by  the  death  of 
his  uncle  without  male  issue. 

The  cause  came  on  to  be  heard  on  the  16th  of 
November  1836,  before  Sir  C.  C.  PepySj  Master  of 
the  Rolls ;  and  his  Honor,  by  his  decree  (6)  on  the 
19tli  of  November  1836,  declared  that,  according  to 
the  true  construction  of  the  said  will  and  codicils,  the 
Respondent  was  entitled  to  the  clear  residue  of  the 
testator's  personal  estate,  subject  to  the  life  interest 
therein  of  Mrs.  Yorke;  and  his  Honor  ordered  that 
the  bill  should  be  dismissed  as  s^ainst  the  defendant, 
the  Earl  of  Hardwicke. 

Against  that  decree  the  Earl  of  Hardwicke  appealed 
to  this  House.  The  appeal  was  argued  on  the  6th 
and  0th  oi  June  1837  (c). 

Mr.  Pemberton  and  Mr.  Knight,  for  the  Appel- 
lant : — ^The  only  question  in  this  appeal  is,  whether 
the  benefit  given  by  the  will  to  the  Respondent  exclu- 
sively in  the  testator's  residuary  personal  estate,  on 
the  death  of  Mrs.  Yorke,  is  not  taken  away  by  the 
last  clause  of  the  second  codicil,  and  divided  between 

(b)  Reported  nom,  Douglas  v.  Leake,  5  Law  Jour.  25  (N.  S.) 

(c)  There  were  present  the  Lord  Chancellor,  Lord  Lyndhursly 
and  Lord  Brougham,  besides  other  Peers. 

VOL.  VII.  3  G 
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1637.  the  Respondent  and  Appellant.  It  is  not  of  any  con- 
^•^  '  sequence  that  this  codicil  is  not  attested.  The  effect 
Habdwickb  of  the  decree  is  to  strike  out  the  whole  of  the  last 
Douglas,  clause :  "  All  the  rest  and  residue  of  my  property  not 
hereinbefore  (or  by  my  will  or  any  other  codicil)  dis- 
posed of,  I  give  and  bequeath  to  my  nephew  C  P. 
Yorke,  and  Sir  C.  E.  DougUiSy  their  executors,  &C., 
after  the  decease  of  my  dear  wife,  equally  to  be 
divided  between  them,"  The  decree  is  at  variance 
with  two  well-established  rules  in  the  construction 
of  wills  and  codicils:  1st,  that  the  Court  is  not  to 
reject  any,  but,  if  it  can,  to  give  effect  to  all  parts  of 
the  instruments,  so  far  as  they  are  not  inconsistent; 
and  secondly,  where  a  subsequent  gift  by  codicil  is 
inconsistent  with  a  former  gift  by  will,  that  the  sub- 
sequent gift  shall  prevail.  The  very  reverse  of  those 
rules  has  been  adopted  in  the  construction  put  by 
the  decree  on  these  instruments.  By  the  words, 
**  not  hereinbefore  (or  by  my  will  or  any  other  codi- 
cil) disposed  of,"  the  testator  merely  meant  to  except 
out  of  the  residuary  bequest  in  the  codicil,  the  pecu- 
niary and  specific  legacies  thereinbefore  given ;  and 
by  adopting  this  construction,  effect  will  be  given  to 
all  parts  of  the  will  and  codicils,  except  that  part  of 
the  will  which  it  was  the  intention  of  the  testator  to 
revoke.  That  such  was  his  intention  will  more 
clearly  appear  by  considering  what  took  place  in  the 
family  between  the  dates  of  the  will  and  codicils.  In 
that  interval  the  Respondent  was  married  to  a  lady  of 
large  fortune  ;  and  the  testator,  by  the  marriage  settle- 
ment, to  which  he  was  a  party,  made  a  very  hand- 
some provision  for  the  Respondent  and  his  family. 
Having  done  so,  he  naturally  enough  reasoned  thus 
with  himself :  "  I  have  provided  for  my  son  ;  I  shall 
now  provide  for  my  nephew,  who  is  the  presumptive 
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heir  to  the  family  title  and  honours,  which,  the  more       issv. 
dignified,  are  the  more  burdensome  also  to  the  wearer/'      '    " 
He  accordingly,  in  addition  to  the  other  provisions   Hardwicke 
for    the  nephew  contained  in  the    codicils,  divided  ..  dodclas. 
the  residue  of  the  personal  estate  between  him  and 
the  Respondent.   The  words  of  ratification,  which  are 
often  words  of  course,  have  here  a  peculiar  propriety 
in  a  clause  altering  part  of  the  will,  and  confirming 
it  in  all  other  respects. 

The  case  made  for  the  Respondent,  in  opposition  to 
the  natural  and  recognised  rules  of  construction,  is  that 
the  testator,  when  he  wrote  the  second  codicil,  forgot 
that  he  had  by  his  will  disposed  of  the  residue  of  his 
property.  But  it  was  impossible  he  could  have  for- 
gotten the  will ;  he  had  it  before  him  ;  and  it  was  to 
meet  the  residuary  gift  in  it,  and  after  adverting 
to  the  circumstances  that  had  taken  place,  that  he 
penned  this  clause  in  the  codicil.  Why  should  he  be 
supposed  to  make  a  codicil  wholly  inoperative  ?  This 
alteration  of  the  will  was  probably  present  to  his 
mind  when  he  signed  the  first  codicil ;  but  then,  in- 
•  tending  to  reserve  for  another  codicil  the  small  pecu- 
niary and  specific  gifts,  and  the  directions  about  his 
remains,  which  he  did  not  wish  to  publish  to  others 
while  living,  he  reserved,  for  the  same  reason,  the 
introduction  of  this  alteration  of  the  gift  of  the  resi- 
due. He  was  himself  fully  competent  to  do  this,  and 
did  not  require  the  aid  of  solicitors  or  of  witnesses. 

The  construction  adopted  in  the  decree,  by  extend- 
ing the  exception  in  the  residuary  clause  of  the  codicil 
beyond  its  natural  and  necessary  meaning,  nullifies 
the  whole  clause  for  the  sake  of  giving  eflfect  to  a 
part.  The  testator  had  before,  in  his  will  and  codicils, 
elaborately  described  and  disposed  of  every  species 
of  personal  estate  to  which  he  could   possibly  become 

3  o  2 
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1837.       entitled:    the  decree  imputing  to   the   testator  the 

Earl  op     intention  of  giving  by  this  clause  in  the  codicil  what 

Hardwicie   he  had  not  given  before  by  the  will  or  codicils,  hav- 

D0UOLA8.     ing  given  all  before,  makes  him  talk  nonsense  in 

most  excellent  grammar. 

Mr.  Wigram  and  Mr.  Solly  Floods  for  the  Respon- 
dent : — The  bequest  in  the  will  in  the  Respondent's 
favour  is  clear  beyond  dispute ;  it  is  expressly  ratified 
and  confirmed  by  the  first  codicil ;  and  not  only  are 
there  no  words  in  the  second  codicil  calculated  to  show 
any  animus  revocandi  on  the  part  of  the  testator,  but 
he  appears,  by  the  most  emphatic  language,  to  have 
guarded  against  such  construction  being  put  upon  it 
He  might  have  apprehended  that  there  were  still  some 
articles  of  property  not  disposed  of,  and  for  the  greater 
caution  he  added  this  clause. 

Besides  the  two  rules  of  construction  referred  to  in 
the  argument  for  the  Appellant,  there  is  a  third  rule 
as  fully  recognised  by  the  C!ourts ;  which  is,  that  where 
a  gift  is  made  in  a  will  in  clear,  unequivocal  terms,  it 
will  require  words  equally  clear  to  take  it  away.  It 
must  also  be  borne  in  mind  that  the  province  of  a 
Court  of  Appeal  is  to  correct  the  errors  of  the  Courts 
below,  but  not  to  reverse  their  decisions  because  some 
doubt  may  be  entertained  of  their  correctness.  That 
is  the  principle  on  which  the  Court  of  Chancery  deab 
with  appeals  from  the  Rolls,  or  Vice-Chancellor's, 
Court. 

It  has  been  ai^ed  that  it  was  in  consequence  of 
the  change  made  on  the  Respondent's  marriage  that 
the  testator  made  the  alleged  alteration  in  the  gift  of 
the  residue.  But  there  is  no  appearance  of  any  altera- 
tion in  the  testator's  regard  for  his  son  ;  the  provisions 
made  for  him  by  the  will  are  recognised  in  the  deeds 
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and  settlement  subsequently  executed,  and  are  ex*       i837. 
pressly  confirmed  by  the  first  codicil.    The  effect  of     "T^ 
the  codicil  is  to  make  the  will  speak  as  from  that  date ;    Hardwickb 
and  accordingly  down  to  the  2d  of  May  1834  there  is     dq^^ol^s. 
an  unqualified  gift  of  the  residue  to  the  Respondent. 
That  residue,  given  to  five  trustees  for  the  benefit  of 
the  testator's  wife  and  of  the  Respondent,  cannot  be 
the  same  residue  given  by  the  codicil  between  the 
Respondent  and  Appellant ;  nor  can  the  latter  be  a 
substitution  for  the  former :  that  would  be  contrary 
to  all  the  rules  of  construction.    The  residue  disposed 
of  by  the  codicil  is  the  residue,  "  not  before  disposed, 
of,"  of  things  ejusdem  generis  with  the  other  articles 
bequeatlied  by  that  codicil.    Those  words  of  qualifi- 
cation and  restriction  must  be  explained  away  before 
the  Appellant  can  make  out  his  case.    This  was  a 
sweeping  clause  added  by  the  testator  ex  majon  cautela^ 
to  provide  for  the  disposition  among  those  two  lega* 
tees  of  any  of  his  property,  if  any  might  by  accident 
remain  undisposed  of;  and  the  decree,  instead  of  re- 
voking or  nullifying  any  of  the  testamentary  instru- 
ments, gives  effect  to  them  all. 

The  testator  had  recourse  to  bis  solicitors  in  dis- 
posing of  his  property  generally  by  his  will  and  first 
codicil;  but  in  giving  the  small  pecuniary  legacies 
and  specific  gifts  of  particular  articles  to  friends  and 
relations,  he  took  upon  himself  to  distribute  them 
without  calling  for  any  assistance.  The  words  of  the 
second  codicil  are  not  ambiguous,  or  in  any  way  diflSi- 
cult  to  be  dealt  with.  What  the  testator  by  them 
gave  to  the  Appellant  and  Respondent  jointly  is,  ^^  all 
the  property  which  he  had  not  by  that,  the  second 
codicil,  or  by  his  will,  or  any  other  codicil^  disposed 
of."  To  all  that,  it  is  conceded,  the  Appellant  is 
entitled  equally  with    the   Respondent;   but  under 

3  Q  3 
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J  837.       the  residuary  gift  in   the  will,   which   the   testator 

^^^  ratifies,  the  Respondent  is  entitled  to  the  whole  re- 

Hakowickb  sidue;  so  that,  in  iact,  there  is  nothing  left  for  the 

Douo LAt.     formal  words  of  the  residuary  clause  in  the  second 

codicil  to  operate  upon.     It  is  impossible  to  suppose 

that  the  testator,  having  confirmed  his  will  by  the 

first  codicil,  except  as  therein  stated,  on  the  Ist  of  3fay, 

should  on  the  next  day  make  so  very  material  an 

alteration  in  it  as  is  contended  for  by  the  Appellant. 

Mr.   Pemberton  replied: — ^The  first   and    second 
codicils  may  be  said  to  be  contemporaneous.     There 
was  no  change  of  intention  on  the  2d  of  May^  for  the 
intention  then  carried  into  e£fect  was  entertained  on 
the  1st  of  May.     But  what  remained  to  be  done  on 
the  2d  was  so  easy,  and  at  the  same  time  so  proper  to 
be  kept  private,  that  the  testator  chose  to  do  it  alone 
and  at  his  leisure.     There  was,  however,  a  change  of 
intention  between  the  times  of  making  the  will  and 
the  codicils.     The  first  codicil  materially  changed  the 
will;  and  why  should  not  the  second  also?     Why 
should  this  eminent  person  put  this  clause  in  the  codi- 
cil, if  he  did  not  intend  it  to  have  effect  ?     The  alter- 
ations of  the  will  by  both  codicils  are  consistent  with 
the  changes  which  took  place  in  the  son's  circum- 
stances by  his  marriage  settlement  after  the  date  of 
the  will.     It  must  be  admitted,  that  if  the  words  "  not 
hereinbefore,  &c.  disposed  of"  be  struck  out,  the  clause 
would  operate  on  the  residue.     But  the  introduction 
of  these  words  does  not  make  the  clause  useless.    What 
is  "  rest  and  residue"  but  what  is  not  before  disposed 
of?     Having  before  in  his  will  given  the  benefit  of 
the  residue  to  his  wife  for  life,  he  docs  not  repeat  that 
gift  in  the  codicil,  but  gives   the  residue  after  her 
death  to  his  son  and  nephew.     The  testator,  when  he 
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gave  the  whole  residue  to  his  son,  imposed  a  name  i837. 

on  him ;  but  afterwards,  on  taking  half  the  residue  eTrT^f 

from  him,  he  released  him  from  that  obligation.  Hardwicre 


The  Lord  Chancellor j  after  conferring  with  Lord 
Lyndhurst  and  Lord  Brougham,  said  their  Lordships 
entertained  some  doubts  on  that  question. 

The  case  was  postponed  for  consideration. 


Douglas. 


Their  Lordships  having  required  further  argument      j^^, 
by  one  counsel  on  each  side : 

Mr.  Pemberton,  for  the  Appellant :— The  provisions 
in  the  will  were  not  framed  with  a  view  to  Sir  Charles 
Dotiglas^s  attaining  the  age  of  25  and  marrying  in 
the  testator's  lifetime.  Had  the  testator  died  before 
these  events  happened,  without  altering  the  will.  Sir 
Charles  Douglas  would  not  have  immediately  taken 
an  absolute  interest  in  the  residue,  but  only  con- 
tingent on  his  living  to  attain  25,  and  marrying 
with  consent ;  and  the  Appellant  would  have  a  con- 
tingent interest  on  either  event  not  taking  place. 
But  the  testator  lived  to  see  both  events  accomplished  ; 
and  accordingly,  on  the  occasion  of  his  son's  mar- 
riage with  his  entire  approbation,  he  made  for  him 
those  provisions  which  were  to  supersede  the  provi- 
sions made  by  the  will.  Most  of  the  clauses  in  the 
will  become  inapplicable  to  the  Respondent's  altered 
condition.  At  the  date  of  the  will,  he  was  a  student 
of  St.  Johns  College,  Oxford ;  so  the  testator  describes 
him  in  a  deed  executed  by  him  the  same  year ;  but 
he  was  settled  in  life  when  the  codicil  was  made,  and 
to  the  change  of  circumstances  the  testator  adapted 
the  testamentary  disposition  of  his  property. 

3  G  4 
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1840. 

Earl  of 
Hardwicxb 

V. 
OOUOLAS. 


Mr.  Wigram,  for  the  Respondent : — ^The  only  diffi- 
culty in  this  case  is  as  to  the  meaning  of  the  word^ 
^^  rest  and  residue  not  hereinbefore  nor  by  my  trill  or 
any  other  codicil  disposed  of/'      But  the  whole  resi- 
due was  disposed  of  by  the  will.    The  words  must  be 
taken  to  have  the  same  meaning  as  if  the  testator  said, 
"  except  the  residue  which  I  have  disposed  of  by  my 
will."     It  is  asked  why  should  Mr.  Yarke  add  so  use- 
less a  clause :  but  it  is  far  better  to  hold  words  to  be  in- 
operative or  useless,  than  give  them  a  meaning  which 
they  cannot  bear. — [Lord  Brougham :  The  addition  of 
the  words  "  equally  to  be  divided"  means  something.] 
— ^They  cannot  be  referred  to  the  residue  disposed  of 
by  the  will,  because  the  whole  of  it  is  given  to  Mrs. 
Yorke  for  her  life :  it  is  therefore  some  other  residue 
that  the  testator  intended  to  divide  equally  between 
the  Appellant  and  Respondent. — [Lord  Brougham: 
Can  there  be  such  a  thing  as  a  residue  excepted  out  of  a 
residue  ?  which  is  the  meaning  you  put  on  this  clause.] 
— It  certainly  appears  absurd ;  but  it  is  an  absurdity 
of  the  testator's  creating.     It  may  be  said  that  "  resi- 
due" is,  like  **  surplus,"  a  word  of  flexible  meaning. 
In  Page  v.  Leapingwell  (d),  Sir  W.  Grants  M.R.,  said, 
^'  It  is  no  new  thing  to  put  a  different  construction  on 
the  word  *  surplus'  from   that   which  it  commonly 
bears ; "  And  again,  "  Why  may  not  I  infer,  from  the 
expressions  in  this  will,  that  the  testator  did  not  mean 
what  the  word  *  overplus'  usually  imports,  viz.  what- 
ever shall  turn  out  to  be  the  overplus ;  but  that  he  was 
contemplating  a  certain  overplus,  and  was  making  his 
disposition  accordingly  ?  "   Mr.  Yorke  may  have  meant 
by  the  word  "  residue"  any  sort  of  property  that  he 
might  acquire  after  making  the  codicil,  aud  which 
would  in  his  own  opinion  remain  undisposed  of. 

(d)  18  Ves.  466. 
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Mr.  PembertoTij  in  reply  : — It  is  admitted  that  the       1840. 
two  codicils  are  to  be  taken  as  contemporaneous  ex-     £^^^  ^^ 
pressions  of  intention :  it  is  also  admitted  that  the   Habdwich 
testator,  at  the  time  he  wrote  the  second  codicil  and     Doucijis. 
introduced  this  second  residuary  clause,  had  before  him 
both  the  will  and  the  original  residuary  clause  :  and 
lastly,  it  is  admitted  that  the  effect  of  the  construction 
which  is  put  on  this  clause  in  the  codicil  by  the  judg- 
ment of  the  Court  below  will  be  to  make  this  clause 
inoperative ;  not  inoperative  because  he  left  no  residue, 
but  necessarily  inoperative  at  the  very  time  that  the 
residuary  clause  was  written.     Now  is  it  possible  to 
believe  that,  with  the  knowledge  of  all  that  he  had 
before  done,  the  testator  then  intended  only  to  do  what 
he  knew  would  be  inoperative;  and  if  not,  is  it  not  clear 
that  he  meant  to  alter  the  former  residuary  clause  ? 

Lord  Brougham : — My  Lords,  the  question  in  this  August  lo. 
appeal  arises  upon  the  construction  of  the  will  and 
codicils  of  the  late  Mr.  Yorke,  brother  of  the  half- 
blood  of  the  late  Earl  of  Hardwickcj  uncle  of  the  whole 
blood  of  the  present  Earl,  the  Appellant,  and  putative 
father  of  the  Respondent ;  and  it  turns  mainly  upon 
the  concluding  paragraph  or  clause  of  the  second 
codicil.  The  case  appears  to  stand  thus :  There  are 
legacies  in  the  will,  and  there  is  a  gift  of  the  residue : 
There  are  legacies  in  the  codicil ;  and  then  there  is  the 
clause  in  question :  **  And  all  the  rest  and  residue  of 
my  property  not  hereinbefore  (or  by  my  will  or  any 
other  codicil)  disposed  of,  I  give  and  bequeath  to  my 
nephew,  Charles  FhUip  Yorkcj  and  to  Sir  Charles  Eur- 
wicke  Dimglas^  knight,  their  executors,  administrators 
and  assigns,  after  the  death  of  my  said  dear  wife, 
equally  to  be  divided  between  them,  and  I  leave  it  at  the 
option  of  Sir  Charles  Ewnicke  Douglas  to  assume  or 
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1840.  not  the  name  of  Eurwicke  singly,  or  to  bear  it  as  at 
£[^^  present  without  alteration/' 
Habdwicke  It  is  certain  that  the  testator  had  the  will  before  him 
Douglas,  when  the  second  codicil  was  made ;  when  he  wrote  it, 
which  he  did  himself.  It  is  more  particularly  clear 
that  when  he  added  the  clause  in  question,  he  had 
before  him  the  gift  of  the  residue  in  the  will :  for  he 
makes  an  alteration  in  one  portion  of  the  residuary 
clause  in  the  will,  viz.  a  direction  respecting  the  name 
to  be  borne  by  the  Respondent.  Then  take  the  terms 
of  the  clause,  ^^  all  the  rest  and  residue  of  my  pro- 
perty." Thus  far  all  is  plain.  The  question  is,  whe- 
ther these  residuary  words  are  altered  by  what 
follows :  "  not  hereinbefore  disposed  of."  This  too 
would  still  raise  no  doubt,  because  by  "  hereinbefore" 
he  means  ^^  in  the  second  codicil ;"  as  seems  plain  from 
the  words  which  come  immediately  after,  "  or  by  my 
will  or  any  other  codidU^  But  it  makes  no  differ- 
ence if  the  two  codicils  are  taken  as  one ;  and  then 
"  hereinbefore"  means  both  of  the  codicils  together, 
and  has  no  reference  to  the  will.  Now,  neither  in 
the  one  codicil,  nor  in  the  other,  is  there  anything*  like 
a  residuary  gift  before  the  clause  in  question  :  there- 
fore there  can  no  doubt  be  raised  as  to  the  sense  of 
the  words  "  all  the  rest  and  residue  of  my  property," 
by  the  qualification  "  not  hereinbefore  disposed  of;" 
and  consequently  up  to  this  point  all  is  plain  enough. 
But  he  adds,  "  or  by  my  will ;"  and  the  question  is 
whether  these  words  do  not  qualify  the  preceding 
ones,  or  except  from  the  gift  the  residue  given  by  the 
will :  if  they  do,  they  wholly  annul  the  words  and 
destroy  the  gift.  The  testator  had  the  residuary  gift 
in  the  will  before  him  :  therefore,  to  support  this  con- 
struction, it  must  be  contended  that,  being  aware  of 
having  given  the  residue  in   the  will,  he  says  in  the 
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codicil,  "  all  the  residue  other  than  the  residue  already       j  S40. 
given,"  or  "  all  the  residue  over  the  residue  already  " 

given ;"  which  is  not  a  sensible  construction.  If  we  Hardwickb 
read  it,  "  all  the  residue  other  than  or  over  the  legacies  douolas. 
given,"  it  is  only  tautology,  but  a  very  usual  tautology. 
If  we  take  the  clause  as  a  gift  with  an  exception, 
"  all  the  residue  of  my  property  except  what  I  have 
given  in  my  will,"  we  must  read  the  exception  so  as 
not  to  destroy  the  gift ;  or  suppose  it  is  not  a  gift  with 
an  exception,  but  only  a  qualification  in  a  description 
of  the  thing  given ;  still  it  is  more  reasonable  and 
more  according  to  all  just  rules  of  construction  to 
give  such  a  sense  to  the  qualification  as  shall  not 
make  the  whole  a  nullity.  The  one  construction 
makes  the  testator  give  "  all  the  residue  of  his  pro- 
perty over  the  particular  legacies  given  in  the  will 
and  codicils ;"  which  is  a  sensible  construction,  and 
leaves  something  for  the  words  to  act  upon.  The 
other  construction  makes  him  give  all  the  residue  over 
the  legacies  and  over  all  the  residue ;  that  is,  all  that 
remains  after  the  legacies  and  after  what  remains  over 
these  legacies ;  which  is  not  a  sensible  construction, 
and  leaves  nothing  whatever.  And  it  is  material  to 
observe  that  this  is  not  a  mere  mistake  of  the  testator,  or 
an  eventual  defeat  of  his  intention :  it  is  not  that  he  may 
have  supposed  he  was  giving  something  by  the  words 
when  he  had  nothing  to  give ;  but  the  construction 
assumes  him  to  have  intended  this  absurdity,  for  he 
had  the  former  residuary  clause  before  him ;  and  there- 
fore, if  he  meant  by  the  reference  to  the  will  a  reference 
to  that  clause,  so  as  to  qualify  by  such  reference  the 
residuary  gift  now  made,  he  must  have  known  that 
he  was  making  an  exception  or  qualification  which 
left  nothing  to  give,  and  must  have  been  aware  of  the 
absurd  construction.     It  seems  very  difiicult  to  sup- 
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1840.  pose  that  he  would  frame  a  clause  of  this  kind.  The 
^""^'  '  clause  is  framed  with  sufficient  care,  and  indicates  that 
Hardwioke  he  was  aware  of  giving  something  material  by  it.  He 
Douglas.  ^^^  ^^e  thing,  whatever  it  is,  with  reference  to  the 
time  of  its  vesting  in  possession,  namely,  after  the 
death  of  his  wife,  to  whom  he  had  before  given  it  for 
her  life ;  and  he  gives  it  to  the  parties,  ^^  their  execu- 
tors, administrators  and  assigns,  to  be  equally  divided 
between  them."  It  seems  a  less  strained  constructicm 
to  take  the  words  in  the  parenthesis  as  they  have  now 
been  taken,  than  in  the  sense  put  upon  them  in  the 
Court  below :  and  it  seems  a  less  violence  to  the  in- 
strument to  hold,  that  the  testator,  having  before  him 
the  residuary  gift  in  the  will,  altered  it  in  the  manner 
supposed,  than  to  hold  that  he  made  a  gift  to  the  par- 
ties, in  equal  moieties,  of  what  amounted  to  nothing, 
and  could  not  possibly  amount  to  anything.  The 
alteration  which  the  construction  now  put  upon  the 
clause  supposes,  is  in  the  persons  who  are  to  take  an 
interest  in  the  residue  expectant  upon  the  determina- 
tion of  the  life  interest  given  to  the  wife.  By  the  will, 
the  residue,  after  the  wife's  life  interest,  had  been 
given  to  one  of  the  parties :  the  codicil  gives  it  to  both 
equally. 

I  abstain  from  entering  into  any  of  the  other  argu- 
ments connected  with  the  case,  and  from  one  or  two 
observations  which  might  be  made  in  support  of  the 
view  now  taken ;  for  this  reason :  The  substance  of 
what  has  been  now  stated  was  reduced  into  writing 
and  agreed  to  by  Lord  Lyndhurst  and  myself;  and 
we  both  deemed  that  it  led  to  the  conclusion  at  which, 
after  considerable  doubt,  we  have  arrived.  It  was  the 
conclusion  to  which  we  were  inclined  on  the  first 
hearing.  The  doubts  occurred  afterwards,  but  we 
now  consider  them  to  be  removed.     In  these  circum- 
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stances^  as  Lord  Lyndhurst  is  absent,  I  prefer  only       isio. 
stating  the  argument  which  he  has  seen,  and  in  which     ^][^2^ 
he  concurs.     Although  there  has  been  no  difference  Hardwicke 
of  opinion   between  us  upon  any  of  the  other  less-     douolas, 
important  matters,  yet  these  not  having  been  reduced 
into  writing  and  considered  by  us  in  that  shape,  I 
have  thought  it  better  to  omit  them.     The  conse- 
quence is,  that  in  concurrence  with  my  noble  and 
learned  friend,  who  is  unavoidably  prevented  from 
attending  to-day,  I  shall  now  move  your  Lordships  to 
reverse  the  decree  below,  and  to  make  a  declaration 
different  from  that  which  was  made  below  as  to  the 
true  meaning  of  the  will  and  codicil,  by  substituting 
for  that  a  declaration  that  the  true  meaning  of  the 
codicil  is,  that  the  Appellant  and  the   Respondent 
should  take  the  residue  equally  divided ;  and  to  reverse 
that  part  of  the  decree  which  dismisses  the  Appellant 
from  the  suit.     The  accounts  must  of  course  go  on  : 
in  fact  that  part  of  the  decree  is  not  appealed  from ; 
the  only  part  appealed  from  is  the  declaration. 

The  Lord  Chancellor : — My  Lord  Lyndhurst  and 
my  noble  and  learned  iriend  having  come  to  a  con- 
clusion upon  these  testamentary  papers  in  favour  of 
the  Appellant,  as  the  opinion  which  I  have  formed 
differs  from  that  at  which  they  have  arrived  in  their 
superior  judgment,  I  think  it  right,  as  it  involves  a 
question  of  principles,  to  state  to  your  Lordships  the 
ground  on  which  I  originally  formed  an  opinion  in 
favour  of  the  Respondent,  and  on  which  I  still  con- 
sider that  that  is  the  sound  construction  of  these  testa- 
mentary papers.  I  think  it  is  much  more  probable 
that  the  conclusion  to  which  my  noble  and  learned 
friends  have  come,  is  consistent  with  what  the  testator 
intended.    I  think  the  great  probability  is,  that  having 
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^j^^\      given  by  his  will  the  residue  to  Sir  Charles  Douglas^ 
£ael  op      what  he  intended  to  do  by  his  codicil  was,  instead  of 

Harowicu   giving  the  whole  residue  to  him,  to  divide  it  between 



DooQLAs.  him  and  another  object  of  his  bounty.  The  difficulty 
is,  how  far  we  are  justified  in  coming  to  a  conclusion 
which  shall  give  e£fect  to  that  probable  intention :  and 
I  must  say  I  find  no  words  in  this  codicil  which  can 
lead  to  such  a  conclusion.  It  is  more  from  the  situa- 
tion of  the  parties  and  the  probability  of  the  case  that 
I  infer  that  that  probably  was  the  intention  of  the 
testator,  than  from  anything  I  find  in  the  testamentary 
papers :  but  if  the  words  do  not  bear  it,  it  is  contrary 
to  all  rule  to  speculate  upon  the  intention ;  for  the 
ground  of  conclusion  ought  not  to  be  found  in  any- 
thing but  the  expressions  which  are  used. 

Now  what  actually  is  the  state  of  the  testamentary 
disposition  ?  The  testator  gives  the  residue  by  the 
will  to  trustees,  in  trust,  to  pay  the  income  to  his 
wife  for  her  life,  and  after  her  death  to  transfer 
the  residue  to  Sir  Charles  Douglas:  in  the  event  of 
Sir  Charles  Dovglas  dying  under  a  certain  age,  to  go 
over:  that,  however,  is  immaterial,  because  he  attained 
that  age.  Then  by  his  codicil  he  gives  various  descrip- 
tions of  property  to  different  persons  ;  money  legacies 
to  some,  and  specific  articles  to  others :  and  then 
comes  this  clause :  ^*  All  the  rest  and  residue  of  my 
property  not  hereinbefore  (or  by  my  will  or  any  other 
codicil)  disposed  of,  I  give  and  bequeath  to  my 
nephew  Charles  Philip  Yorke^  and  Sir  Charles  Eur^ 
toicke  DouglaSj  knight,  their  executors,  administrators 
and  assigns,  after  the  death  of  my  said  dear  wife, 
equally  to  be  divided  between  them.*'  In  constru- 
ing these  words,  the  obvious  course  is  to  look  back  to 
the  will  to  see  what  property  there  is  not  by  that  or 
any  other  codicil  given,  because  to  that  subject-matter 
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stances^  as  Lord  Lyndhurst  is  absent,  I  prefer  only       i840. 
stating  the  argument  which  he  has  seen,  and  in  which     \^^^^  ^^ 
he  concurs.     Although  there  has  been  no  difference   Hardwicke 
of  opinion   between  us  upon  any  of  the  other  less-     douolas. 
important  matters,  yet  these  not  having  been  reduced 
into  writing  and  considered  by  us  in  that  shape,  I 
have  thought  it  better  to  omit  them.     The  conse- 
quence is,  that  in  concurrence  with  my  noble  and 
learned  friend,  who  is  unavoidably  prevented  from 
attending  to-day,  I  shall  now  move  your  Lordships  to 
reverse  the  decree  below,  and  to  make  a  declaration 
different  from  that  which  was  made  below  as  to  the 
true  meaning  of  the  will  and  codicil,  by  substituting 
for  that  a  declaration  that  the  true  meaning  of  the 
codicil  is,  that  the  Appellant  and   the   Respondent 
should  take  the  residue  equally  divided ;  and  to  reverse 
that  part  of  the  decree  which  dismisses  the  Appellant 
from  the  suit.     The  accounts  must  of  course  go  on  : 
in  fact  that  part  of  the  decree  is  not  appealed  from ; 
the  only  part  appealed  from  is  the  declaration. 

The  Lord  Chancellor : — My  Lord  Lyndhurst  and 
my  noble  and  learned  friend  having  come  to  a  con- 
clusion upon  these  testamentary  papers  in  favour  of 
the  Appellant,  as  the  opinion  which  I  have  formed 
differs  from  that  at  which  they  have  arrived  in  their 
superior  judgment,  I  think  it  right,  as  it  involves  a 
question  of  principles,  to  state  to  your  Lordships  the 
ground  on  which  I  originally  formed  an  opinion  in 
favour  of  the  Respondent,  and  on  which  I  still  con- 
sider that  that  is  the  sound  construction  of  these  testa- 
mentary papers.  I  think  it  is  much  more  probable 
that  the  conclusion  to  which  my  noble  and  learned 
friends  have  come,  is  consistent  with  what  the  testator 
intended.    I  think  the  great  probability  is,  that  having 
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1840.  But  there  is  considerable  difficulty  in   supposing 

„  the  testator  to  have  intended  revoking  the   former 

Earl  OF  ^  ^ 

Hardwicke  gift,  because  the  residue  by  the  will  was  given  to 
Douglas,  trustees  upon  trust ;  and  what  he  might  have  intended 
to  do,  and,  I  think,  very  probably  did  intend  to  do, 
was  to  say,  **  That  interest  which  Sir  Charles  Douglas 
would  have  taken  under  the  will,  I  intend  to  give 
equally  between  him  and  Mr.  Charles  Pfiilip  Yorke  :'* 
that  would  be  the  object  which  the  testator  must  be 
presumed  to  have  had,  if  the  construction  which  my 
noble  and  learned  friends  put  upon  this  clause,  in 
order  to  carry  out  the  supposed  intention,  is  to  pre- 
vail. Certainly  the  words  employed  do  not,  in  my 
opinion,  indicate  any  such  intention.  If  one  were  to 
take  the  trouble  of  seeing  how  he  would  have  ex- 
pressed that  intention  which  is  now  contended  for, 
and  what  would  be  the  way  of  carrying  it  into  effect, 
meaning  to  revoke  what  he  had  given  to  any  indivi- 
dual, and  then  intended  for  that  individual  and  another, 
he  would  naturally  have  revoked  that  disposition,  and 
have  given  all  the  rest  and  residue  of  his  property, 
which  rest  and  residue  had  been  given  to  trustees, 
the  ultimate  trust  being  in  favour  of  Sir  Charles 
Douglasj  to  the  trustees,  for  the  benefit  of  those  he 
then  meant  to  favour.  Under  these  circumstances  I 
certainly  have  not  been  able  to  see  that  the  expres- 
sions used  are  so  flexible  and  so  capable  of  being 
adapted  to  the  intention  supposed  to  be  entertained 
by  the  testator,  as  to  justify  the  construction  which 
my  noble  and  learned  friends  have  thought  them- 
selves at  liberty  to  adopt ;  but  which,  if  adopted,  would 
very  likely  carry  his  intentions  into  effect. 

(It  was  ordered,  that  the  decree  be  reversed ;  and 
it  was  declared,  that  the  Appellant  was  entitled  to  an 
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equal  share  of  the  testator's  residuary  personal  estate 
with  the  Respondent,  on  the  decease  of  Mrs.  Vorkej 
under  and  by  virtue  of  the  second  codicil  of  the  tes- 
tator. And  it  was  further  ordered,  that,  with  this 
declaration,  the  cause  be  remitted  to  the  Court 
below.) 


1840. 
Earl  of 

H4Rl)WrCKE 

Douglas. 


The  Right  Hon.  Christian  Brown,' 
Countess  of  Dalhousie,  and  the 
Right  Hon.  Jambs  Andrew,  Eabl 
of  Dalhousie,  her  Son    -     -     -     - 


Appellants. 


James  M^Douall,  Esq.  of  Logan  (a)  -   Respondent. 


1840: 
March  3,  S.  5. 
9,  10.  12. 
August  10. 


A  Scotch  marriage  can  legitimate  the  previously  born  children  of  the 
married  persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real 
estate  in  Scotland, 

The  child  of  a  Scotchman,  though  born  in  England,  becomes 
legitimate  for  all  civil  purposes  in  Scotland,  by  the  subsequent 
marriage  of  the  parents  in  England,  if  the  domicile  of  the  father 
was  and  continued  throughout  to  be  Scotch.  Neither  the  place 
of  the  marriage  nor  the  place  of  the  birth  of  the  child  will,  under 
such  circumstances,  affect  the  status  of  the  child. 

In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a 
principle  of  law  that  the  domicile  of  origin  must  prevail  until  the 
party  has  not  only  acquired  another  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicile  and 
acquiring  another  as  his  sole  domicle. 

In  order  to  acquire  a  domicile  there  must  be  actual  residence  in  the 
place  chosen,  which  must  be  the  principal  and  permanent  resi- 
dence of  the  party. 

By  marriage  the  domicile  of  the  husband  becomes  that  of  the  wife. 

In  1796  a  Scotch  gentlemen  of  fortune  came  with  his  regiment 
into  England,  bringing  with  him  a  young  Scotchwoman  then  in 

(a)  This  and  the  following  case  of  Munro  v.  Munro  were  argued 
about  the  same  time.  Judgment  was  pronounced  in  both  on  the 
same  day,  and  the  noble  and  learned  Lords  who  spoke  in  moving 
the  judgment  united  the  two  cases  in  their  observations.  'Ilie  ar- 
guments in  each  case  are  g^ven  separately ;  but  as  each  noble  and 
learned  Lord  made  but  one  speech  relating  to  both  cases,  the  judg- 
ment in  both  will  be  printed  entire  at  the  end  of  the  second  case, 
jS^e  post,  p.  894. 
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1 840.  ^  state  of  pregnancy.     Her  child  was  bom  in  Etiglandj  and  ha 

*    \ — *  gave  the  usual  bond  to  iDdeiiiaity  the  parish  against  the  charge- 

CouKTEi»s  OF        ability  of  the  infant.    The  young*  woman  continaed  to  reside  with 

DaLuousi  E         him  and  had  other  children  by  him,  and  in  each  instamce  a  similar 

V.  bond  wai)  given.     His  regiment  was  disbanded,  and  he  was  then 

M^I>ui7ALL.         returned  to  Parliament  as  Member  for  a  Scotch  county.    He  took 

a  house,  for  the  purposes  of  the  children's  education,  in  Penrith 
in  Cumberland^  and,  when  not  in  London  attending  his  Pariii- 
mcntary  duties,  was  frequently  staying  at  Penrith.  In  1808  he 
executed  a  marriage  contract,  in  which  he  was  described  as  '*  of 
Logan'*  {Scotland),  of  the  one  part;  and  she  was  described  ai 
"  M.  11''  (her  maiden  name)  **  residing  at  Penrith^  CumberUvnd, 
South  Britain,  of  the  other  part."  No  other  ceremony  of  mar- 
riage took  place,  but  he  shortly  afterwards  carried  her  to  ScotlaJtd^ 
and  introduced  her  and  the  children  as  his  wife  and  children.— 
Held,  that  he  had  not  lost  his  Scotch  domicile;  that  his  marriage 
was  a  Scotch  marriage,  and  that  his  children  were  consequentlr 
entitled  to  succeed  as  heirs  to  Scotch  estate. 


The  late  Colonel  M^Douall  of  Logan  was,  in  1795, 
employed  to  raise  a  regiment  of  Fencible  cavalry.  It 
was  embodied  at  Dumfries^  and  he  marched  with  it 
into  England  on  9th  ^pril  1796.  At  that  time 
Colonel  M^Douall  was  a  domiciled  Scotsman. 

Some  time  in  the  course  of  the  year  1795,  Mary 
Russell  went  to  reside  with  Colonel  M^Douallj  at 
Dumfries  and  elsewhere  in  Scotland,  and  she  became 
pregnant.  She  continued  to  reside  with  him,  and 
accompanied  him  into  England^  when  he  went  there 
with  the  regiment  in  April  1796.  She  was  a  Scotch- 
woman, and  till  then  never  had  been  out  of  Scotland. 
She  was  at  this  time  visibly  with  child,  so  that  the 
overseers  of  the  poor  of  Carlisle  obliged  Colonel 
M^Douall  to  grant  a  bond,  dated  28th  April  IIW, 
that  her  child  should  not  become  a  burden  on  the 
parish.  In  that  bond  she  was  described  as  '^  Afary 
Russell  J  single  woman." 

James  M^Douall,  the  pursuer,  was  bom  at  Chester 
on  19th  October  1796,  and  of  course  the  period  of  his 
conception  took  place  when  both  his  parents  were  in 
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Scotland.     Other  children  were  born,  and  in   every        i«^o. 
instance  Colonel  M^Douall  gave  the  ordinary  bond    Counters  op 
to  indemnify  the  parish  against  liability.     In  each  of    d^lhousie 
these  bonds  the  mother  was  described  as  "  Mary    M*Douall. 
Russellj  single  woman."     The   regiment  was  after- 
wards  disbanded,   and   Colonel  M^Douall  was  then 
returned  to  Parliament  for  the  county  of  IVigton^  and 
frequently  resided   in  London  in   discharge  of  his 
parliamentary  duties.     But  Mary  Russell  and    her 
children  lived  at  Penrith  in   Cumberland^  where  he 
had  taken  a  house  for  them,  and  where  he  constantly 
visited  them. 

Colonel  M^Douall  and  Mary  Russell  executed  at 
Penrith  in  Cumberlajuly  on  9th  March  1808,  a 
marriage  contract  in  the  Scotch  form,  by  which  they 
accepted  each  other  as  lawful  spouses,  and  by  which 
he  settled  upon  her,  if  she  should  survive  him,  an 
annuity  of  400  /.,  payable  from  his  entailed  estates.  In 
this  contract  he  was  described  as  "  of  Logan''  in  Scot- 
landy  and  she  was  called  "  Mary  Russell,  residing  at 
Penrithy  in  the  county  of  Cumberland^  South  Britain'* 
Immediately  %fter  this,  Colonel  M'Douall  returned 
with  Mary  Russell  as  his  wife  to  Scotland^  and  sasine 
w^as  taken  on  this  contract,  on  12th  Aprils  in  favour 
of  "  Mrs.  Mary  RusselU  i^ow  spouse  of  Lieutenant- 
colonel  Andrew  APDouall  of  Logan;''  and  they  con- 
tinued to  live  as  man  and  wife  constantly  in  Scotland^ 
and  were  so  known  and  recognised  from  that  period 
forward.  The  marriage  was  thus  constituted  by 
declaration  and  open  cohabitation  alone  in  Scotland, 
and  no  ceremony  of  marriage  took  place  either  in 
England  or  in  Scotland. 

Colonel  M^Douall  was  heir  of  entail  to  certain 
lands  in  Wigtonshire,  to  which,  in  default  of  lawful 
heirs  to  the  Colonel,  the  present  Appellants  would 
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1840.       succeed.    The  Colonel  and  the  present  Respondent,  in 
^  *    ^    '     1832,  brought  a  consistorial  suit  for  declarator  of  the 

Countess  o**    ,      .  .  « 

Daliiousie  legitimacy  of  the  present  Respondent.  The  conclusion 
M'Oo'uALL,  ^^  ^^^  summons  was,  "  And  it  ought  and  should  be 
found  and  declared,  by  decree  and  sentence  of  the 
Lords  of  our  Council  and  Session,  that  the  said  James 
M^Doually  pursuer,  is  the  eldest  lawiiil  son  of  the  said 
Andrew  M'Douall^  and,  as  such,  is  entitled  to  all  the 
*  rights  and  privileges  of  a  child  bom  in  lawful  wedlock, 
and  particularly,  that  he  is  entitled  to  succeed  to  his 
said  father  in  his  said  heritable  estate :  and  the  said 
defenders  ought  and  should  be  prohibited  and  dis- 
charged from  interfering  with  the  rights  of  the  said 
James  M^Douallj  as  eldest  lawful  son  of  the  said 
Andrew  M^DouallJ'  The  suit  was  continued  by  the 
present  Respondent  after  his  father's  death.  The 
Judges  of  the  First  Division  of  the  Court  of  Session 
ordered  the  opinions  of  the  other  Judges  to  be  taken. 
The  consulted  Judges  agreed  that  the  marriage,  being 
that  of  a  domiciled  Scotchman,  had  legitimated  the 
Respondent ;  and  Lords  Gillies^  Mackenzie,  and  Core* 
house  concurred  with  them.  The  Lord  President 
dissented,  on  the  ground  that  the  domicile  of  the 
putative  father  could  not  affect  the  case,  and  that  the 
mother  had  lost  her  domicile  of  origin  and  acquired 
an  English  domicile ;  so  that  the  children,  who  must, 
as  illegitimate  children,  follow  the  mother's  domicile, 
were  subject  to  the  law  of  England^  and  by  that  law 
were  indelibly  impressed  with  the  status  of  bastardy 
at  birth.  The  following  interlocutor  was  pronounced 
by  the  Judges  of  the  First  Division,  in  accordance 
with  the  opinions  of  the  majority : — "  The  Lords 
having  resumed  consideration  of  these  conjoined 
processes,  and  advised  the  same,  with  the  opinions  of 
the  consulted  Judges,  find  it  proved  and  established 
that  the  pursuer,  James  M'Douall,  is  the  legitimate 
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son  of  the  said  late  Andrew  M^Douall  of  Logan:        i84o. 
therefore  find,  decern,  and  declare  in   terms  of  the  ^'    ^'    ' 

'  '  Countess  of 

conclusions  of  the  original  and  supplementary  sum-    Daldousib 
mons  of  declarator,  in  so  far  as  respects  the  question    m<Do'uall. 
of  the  said  James  AtDoualfs  legitimacy.  Qitoad  ultra, 
remit  the  cause  to  the  Lord  Ordinary,  to  proceed 
farther  as  shall  be  just  in  respect  to  the  other  conclu- 
sions of  the  said  conjoined  actions. 

(signed)         "  C.  HopCj  i.  p.  d." 

This  interlocutor  was  the  subject  of  the   present 
appeal. 

Sir  jP.  Pollock,  for  the  Appellants: — The  first  ques- 
tion is,  whether  a  child  bom  in  England,  under  the 
circumstances  of  this  case,  is  rendered  legitimate, 
according  to  the  law  of  Scotland^  by  a  subsequent 
marriage,  so  as  to  be  capable  of  taking  under  an 
entail  as  the  heir  of  the  person  last  seised.  It  is 
clear  that  the  Respondent  was  at  his  birth  illegiti- 
mate ;  and  that  status  being  fixed  on  him  at  his  birth 
by  the  law  of  the  country  where  he  was  bom,  cannot 
afterwards  be  removed  by  the  subsequent  marriage  of 
his  mother  with  his  putative  father.  The  law  of 
England  must  govern  the  present  case.  The  Re- 
spondent, being  bom  in  England,  was,  by  the  law  of 
England,  an  English  subject.  He  became  possessed 
by  birth  of  all  the  rights  which  that  law  confers,  and 
incurred  all  the  consequences  which  followed  from 
them.  If  the  birth  had  occurred  before  the  union  of 
the  two  Crowns,  he  would  have  been  an  English  sub- 
ject, and  might  have  been  punished  as  a  traitor  had 
he  taken  up  arms  for  the  Scottish  monarch.  The 
law  of  domicile,  which  is  not  a  head  of  law  recog- 
ni^d  by  any  English  statute  or  English  writer,  would 
not  have  ufiected  his  condition.     By  the  English  law 
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1840.  he  bore  the  character  of  a  bastard ;  he  was  "  not  only 
CousTxssoF  b^g^t^^^  hut  born  out  of  lawful  matrimony  (6)."  By 
Dalhousie  the  same  law  he  was  a  natural-born  subject  of  the 
M*DouALL.  kingdom  (c).  He  could  no  more  change  the  charac- 
ter of  bastard  thus  impressed  upon  him,  than  he 
could  have  changed  his  allegiance.  He  was  a  natural- 
born  subject  of  England,  being  bom  within  the  realm 
of  England ;  and  that  rule  arising  from  the  place  has 
but  one  exception,  which  is  that  of  the  children  of 
ambassadors.  Had  he  been  bom  in  Calais,  he  would 
for  the  same  reason  have  been  an  alien.  This  is  a 
principle  of  public  law.      But  what  did  all  parties 

I  consider  his  condition  in  private?      How    was  he 

treated  by  Colonel  M'Doualll — As  a  bastard.  The 
repeated  bonds  given  by  Colonel  APDouall  to  the 
parish  officers,  show  that  the  Colonel  always  treated 

If  the  children  of  Mary  Russell  as  bastards.      It  is  said 

that  that  was  done  to  conceal  the  marriage ;  but  the 
same  mode  of  speaking  of  Mary  Rtissell  as  an  unmar- 
ried woman  continued  throughout,  even  in  the  matri* 
monial  contract  which  was  executed  in  1808,  and 
where  she  is  described  as  "  Mary  Russell,  residing  at 
Penrith  in  Cumberland,  South  Britain.'*  The  cha- 
racter of  bastard  once  acquired  by  the  Respondent 
under  the  law  of  England^  cannot  be  afterwanis 
changed.  If  domicile  could  have  anything  to  do 
with  the  matter,  it  is  clear  that  the  domicile  of  the 
mother  of  an  illegitimate  child  is  the  only  domicile 
that  the  English  law  could  recognise.  The  law  here 
recognises  no  relationship  between  the  putative  ft- 
ther  and  the  illegitimate  child,  except  for  one  single 
purpose,  which  does  not  affect  this  case.  Then  what 
was  the  domicile  of  the  mother  ?      Alary  Rus&ell  at 

{b)  1  Bl.  Com.  454.  (c)  Id.  366. 
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the  time  of  the  Respondent's  birth  held  the  situation        1840. 
of  the  Colonel's  servant.     The  domicile  of  the  master  ^ 

Countess  op 

IS  not  conferred  upon  the  servant,  except  perhaps  in  Dalhousie 
the  single  case  of  an  ambassador's  servants.  If  the  m«Douall. 
question  of  domicile  is  to  be  introduced  here,  then  it 
is  plain  that  a  person's  living  at  a  particular  place  is 
primd  fade  proof  of  his  being  domiciled  there ;  An- 
nandale  Peerage  case  {d).  The  probability  arising 
from  that  circumstance  may  be  rebutted  by  evidence, 
but  only  in  that  way.  Try  this  case  by  that  rule. 
Where  was  the  domicile  of  the  mother  ? — In  Chester 
or  in  Penrith.  Where  even  (if  that  could  be  at  all 
important)  was  the  domicile  of  the  supposed  father  at 
the  time  of  the  birth  ? — In  Chester.  But  his  domicile 
cannot  aftect  the  question.  The  domicile  which  must 
govern  the  case,  if  domicile  is  to  be  resorted  to,  is  that 
of  the  mother :  it  was  that  which  fixed  on  the  child 
an  English  character,  and  gave  it  all  its  rights,  and 
imposed  on  it  all  its  disabilities.  If  so,  then  the  cha- 
racter thus  fixed  on  the  child  by  the  law  of  England 
cannot  be  altered  by  the  law  of  any  other  country 
whatever;  Story  on  the  Conflict  of  Laws  (e).  That 
author  adopts  (/)  the  doctrine  of  Boullenois,  who 
says  (g)y  "Uhomme  est  partout  de  I'etat,  soit  universel, 
soit  particulier,dont  sa  personne  est  affectee  par  la  loi  de 
son  domicil."  "  Habilis  vel  inhabilis  in  loco  domicilii, 
est  habilis  vel  inhabilis  in  omni  loco.*'  The  character 
being  fixed  at  the  birth,  by  the  law  of  the  place  of  the 
birth,  the  place  of  the  subsequent  marriage  of  the 
parents  is  not  important.  The  Strathmore  case  (A) 
shows  that  a  marriage  does  not  legitimate  children  pre- 
viously bom  in  England,  so  as  to'give  them  rights  as 

{d)  P.  161.  {g)  Princ.  Gen.  10.  18,  p.  4.  6  ;  and 

\e)  C.  4,  8.  106.  Quest.  Mixt.  Disc.  Prel.  p.  20,  pr.  11. 

(/)  C.  4. 8.  51.  (/O  4  WilB.  &  Shaw,  App,  89,  n.  5. 
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1 840.       legitimate  children  in  any  part  of  the  United  King- 

CouktI^of  ^^™-  '^^^  ^^  ^  ^^^^  ^^  which  the  question  was  as 
Dalhousie  to  the  heirship  of  a  title.  The  heirship  to  land  is 
M'DouALu  governed  by  rules  no  less  strict.  Stary^  giving  the 
result  of  the  opinions  of  BouUenois  and  several  other 
writers,  says  (i),  "personal  capacity  or  incapacity,  at- 
tached to  a  party  by  the  law  of  his  domicile^  is  deemed 
to  exist  everywhere.  Thus  a  minor  or  other  person 
deemed  incapable  of  transacting  business  sui  Juris  in 
the  place  of  his  domicile,  will  be  deemed  incapable 
everywhere,"  And  a  very  strong  illustration  is  added 
by  Story  J  drawn  from  the  laws  of  the  United  States. 
This  is  so  according  to  the  public  law  of  all  nations. 
The  principle  that  the  place  of  birth  must  govern  the 
condition  of  the  child,  was  fully  recognised,  and  in- 
deed distinctly  asserted,  by  Lord  Brougham  in  jDoe 
^  Birtwhistle  v.  Vardill  (j ) ;  and  his  ix)rdship  then 
goes  on  to  declare  that  the  status  thus  ascertained  in 
the  place  of  the  birth,  belongs  to  the  child  all  over  the 
civilised  world.  Then  comes  the  case  of  Rose  v. 
Hoss  (A:),  in  which  a  Scotchman  by  birth  settled  here, 
and  had  connexion  with  a  woman  by  whom  he  had 
a  son ;  and  he  subsequently  went  to  Scotland^  with 
the  child  and  the  mother,  and  after  a  residence  of  16 
days  he  married  her  and  then  returned  to  England. 
In  that  case  it  was  found  by  this  House,  reversing  the 
judgment  of  the  Court  of  Session,  that  the  child  was 
not  entitled  to  the  benefit  of  legitimation  by  the  sub- 
sequent marriage  of  its  parents.  There  is  not  one 
case  in  which  a  person  born  in  England^  and  having 
at  the  time  of  his  birth  the  character  of  ill^timacy 
stamped  upon  him,  has  been  permitted  to  become 
legitimate  by  the  subsequent  marriage  of  his  parents. 

(0  C.  4,  8.  Q5.  (k)  4  Wils.  &  Shaw,  289. 

(J)  Ante,  Vol  11.  p.  591. 
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On  all  these  grounds,  therefore,  the  judgment  of  the 
Court  below  must  be  held  to  be  erroneous,  and  must 
be  reversed. 

Mr.  K.  Bruce,  on  the  same  side : — It  is  impossible 
to  see  how  the  domicile  of  Colonel  M^Dauall  can  in 
any  way  influence  the  decision  of  this  case.  It  may 
be  true  that  the  mere  circumstance  of  a  man  being 
out  of  his  own  country  does  not  change  his  domicile. 
But  here  in  this  case  there  was  much  more  than  that : 
the  Colonel  was  resident  in  England  for  some  years, 
and  at  that  time  he  could  only  have  a  domicle  of  resi- 
dence and  not  a  domicile  of  estate,  for  he  was  not  then 
the  owner  oi  Logan  \  he  had  no  house  in  Scotland^ 
his  lares  were  not  set  up  there,  for  his  father  still 
lived,  and  Logan  was  in  his  father's  possession.  The 
long  residence  even  of  a  military  man,  in  a  particular 
country,  gives  him  a  domicile  there.  That  is  in  effect 
the  opinion  of  Pothier  (/) ;  and  Lord  Thurlow,  in 
Bruce  v.  Bruce  (wi),  expressly  stated  that  "  a  person's 
being  at  a  place  is  primd  facie  evidence  of  his  bein^ 
domiciled  there ;"  an  inference  which  might  be  re- 
butted by  proof,  but  must  otherwise  be  taken  as 
settled.  Thus,  he  said,  a  person  remaining  in  a  foreign 
country  after  his  necessary  business  there  was  at  an 
end,  afforded  primd  facie  evidence  of  domicile ;  which 
was  not  affected  by  a  mere  intention  to  return,  but 
would  become  the  settled  domicile  of  the  party  if  he 
should  die  before  changing  it.  The  same  rule  was 
adopted  by  Sir  John  NichoU  in  Stanley  v.  Bernes  (n), 
in  the  case  of  the  will  of  an  Englishman  made  in 
Portugal  according  to  the  English  and  not  the  Portu- 
guese form.     The  delegates  there  held  that  the  long 


I840. 

' — sr^ 
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Dalhousie 
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(/)  Appendix,  b.  50,  art.  11, 
law  1,  ^'Dc  Domicilio  Militis.'' 


(m)  2  Bos.  &  P.  230  n. 
(/i)  3  Hagg.  Ecc  Rep.  436. 
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residence  of  the  testator  showed  that  he  must  be 
taken  to  have  been  domiciled  in  Portugalj  and  there* 
fore  that  the  will  was  not  available,  as  it  was  not  made 
according  to  the  Portuguese  form.  So  that  if  even 
the  domicile  of  the  putative  father  could  a£Pect  this 
case,  it  would  leave  the  right  of  the  Respondent  in 
no  better  situation  than  at  present.  But  the  domicile 
of  the  mother  must  govern  the  case ;  and  if  it  should 
be  said  that  she  is  a  minor,  the  answer  is,  that  the 
civil  law  and  the  law  of  Scotland  recognise  the  right 
of  a  minor  to  a  choice  of  domicile ;  Graham  v.  JErs- 
kine  (o),  Robertson  on  Personal  Succession  (j>\  citing 
Patterson  v.  Wallace  as  the  authority ;  and  MarM 
v.  M'Douall  (jq).  Mary  Russell  had  therefore  an 
English  domicile  at  the  time  of  the  birth  of  her  chil- 
dren. If  so,  the  status  of  the  children  is  undoubted. 
The  condition  of  the  mother  at  the  time  of  the  birth 
governs  the  condition  of  the  child  (r).  Thus  if  she 
had  been  a  slave  at  the  time  of  the  conception,  bat 
had  become  free  before  the  time  of  the  birth,  the 
child  would  have  been  free.  But  the  converse  wouM 
not  hold,  that  being  excepted  from  the  rule  in  fevoui 
of  freedom.  Ulpian  is  {s)  to  the  same  eflTect.  That 
shows  that  the  supposed  conception  of  the  Uespoo* 
dent  in  Scotland  will  not  affect  the  case,  the  place  of 
birth  being  that  to  which  the  law  alone  looks  (/). 
Suppose  this  child  had  been  born  out  of  the  JEnglitk 
dominions,  he  would  not  have  been  entitled  to  inhefit 
land  here  even  though  he  could  be  proved  to  have 
been  conceived  here.  Had  he  been  legitimate,  his  Wrth 
here  would  have  secured  him  that  right  of  inherit- 


(o)  Hales,  860. 
ip)  P.  202. 

iq)  Lord  Kilkerran,  348. 
M  Dig.  Pand.  b.  ^,  tit.  1 , 
law  3  &  4. 


(«)  Tit.  5,  8.  8. 

(0  Digr.Pand.b.  l,tit.5,liw 
7,  and  b.  25,  tit.  4,  law  1,  8.1, 
and  b.  35,  tit.  2,  law  9. 
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ance.  If  so,  it  equally  fixes  on  him  the  status  of 
illegitimacy.  The  marriage,  if  any,  took  place  in 
Mngland.  The  law  of  England  must,  therefore, 
govern  the  status  of  the  child.  Suppose  a  man  and 
woman  crossed  the  Tweed  for  the  purpose  of  marry- 
ing, but  without  any  intention  of  staying  in  Scotland, 
and  they  did  not  stay  there,  but  after  a  short  visit 
returned  to  England :  the  children  bom  here  would 
be  English,  though  the  marriage  was  a  Scotch  mar- 
riage, and  though  even  circumstances  might  show 
that  the  conception  of  the  first  child  occurred  in 
Scotland.  Hogg  v.  La^hley{u\  Rose  v.  Bo$s{x)j  and 
Conty'%  or  Du  Quesnoi'^  case  (y),  all  show  that  the 
place  of  the  birth  is  most  material  in  fixing  the  status 
of  the  child.  In  the  case  of  Shedden  v.  Patrick  (z), 
the  status  of  illegitimacy  having  been  impressed  on 
the  child  at  birth  by  the  law  of  an  American  state, 
in  which,  as  in  England,  a  subsequent  marriage 
would  not  legitimate  the  children,  the  status  thus 
impressed  was  held  to  be  irremoveable,  and  the 
children  were  not  allowed  to  succeed  to  a  Scotch 
estate.  Warrender  v.  Warrender(a)  is  an  express 
authority  of  the  highest  kind  to  show,  that  though 
the  wife  may  be  an  Englishwoman,  yet  if  the  domi- 
cile of  the  husband  is  clearly  Scotch,  and  if  the  con- 
tract of  marriage  has  reference  only  to  Scotland, 
and  is  to  be  fulfilled  there,  the  Scotch  Courts,  though 
such  marriage  was  in  form  solemnised  in  England, 
may  inquire  into  a  charge  of  adultery  with  a  view  to 
dissolve  the  marriage.    But  it  shows  no  more.  It  does 


(m)  6  Bro.  P.  C.  577 ;  Rob. 
on  Personal  Succession,  418. 

(x)  4  VV^ils.  &  Shaw,  289. 

(y)  Guessiere  Journal  des 
Principals  Audiences  du  Parle- 


ment,  torn.  2,  b.  7,  c.  7  ;  Burge 
Com.  Col.  &  For.  Law,  106. 

(z)  Fac.  Coll.  1  July  1803, 
Morr.  app.  **  Foreign,"  6. 

(a)  Ante,  Vol.  II.  p.  488. 
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1840.       not  affect  this  case.     In  Merlin(b)  is  an  ancient  case 
CouKTEssoF  where  a  child  was  begotten  in  adultery,  but  was  bom 
Dalhousie    after  the  marriage  of  its  parents,  and  the  question 
M«Do'uALu   was  raised  whether  it  was  legitimate  or  not.     The 
Parliament  of  Paris  held  that  it  was  legitimate,  on 
the  ground  that  the  time  of  the  birth  must  fix  its 
condition.     That  rule  has  been  adopted  by  all  the 
tribunals  of  the  civilised  world,  and  it   is  decisive 
of  this  case.     It  settles  the  fact  that  this  Respondent 
is  an  Englishman,  and  therefore  in  him  the  status  of 
illegitimacy  received  at  his  birth  is  indelible.    To 
adopt  a  different  rule  would  be  to  decide  that  any 
child  bom  under  whatever  circumstances,  out  of  Scot- 
land^ can  be  legitimated  by  a  subsequent  marriage  in 
Scotland.    This  House,  which  has   been   for  years 
struggling  to  keep  within  the  narrowest  limits  the 
mischievous  principle  of  legitimation  by  subsequent 
marriage,  will  not  adopt  a  different  course,  and  give 
it  the  very  alarming  extension  now  demanded. 

The  Attorney-general^  for  the  Respondent: — ^This 
case  comes  before  the  House  with  the  opinion  of  nine 
of  the  consulted  Judges  in  favour  of  the  Respondent. 
It  is  not  intended  to  rely  on  any  marriage  before  1808, 
though  there  is  reason  to  believe  that  sufficient  could  be 
proved  to  show  a  marriage  valid,  according  to  the  laws 
of  Scotland  J  contracted  before  that  time.  The  judg- 
ment of  the  Court  below  proceeded  on  the  validity  and 
the  effect  of  the  marriage  of  1 808,  and  that  is  sufficient 
to  support  the  present  claim  of  legitimacy.  It  is  not 
denied  by  the  Appellants  that  a  valid  Scotch  marriage 
then  contracted  between  parties  on  whom  the  Scotch 
law  properly  attached,  would  have  conferred  legitimacy 

(Z»)  Repertoire,  vol.  17,  p.  10. 
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on  the  Respondent.  The  whole  therefore  depends  on 
the  question  of  the  law  which  is  to  govern  the  case ;  or, 
as  it  is  called,  on  the  presumed  indelibility  of  the 
status  acquired  at  the  time  of  the  birth.  But  though 
a  bastard  here,  the  Respondent  might  become  legiti- 
mate in  Scotland.  The  general  rule  of  law  is  in 
favour  of  legitimacy :  the  English  law  offers  an  ex- 
ception. The  Appellants  have,  therefore,  to  show 
that  the  exception  necessarily  attaches  on  this  case : 
there  is  no  ground  for  saying  that  it  does.  The 
Scotch  law  admits  of  an  exception  where  the  parties 
could  not  have  contracted  marriage  at  the  time  of  the 
birth  :  that  ground  of  exception  does  not  exist  here. 
The  Respondent  relies  on  the  following  facts  in  favour 
of  his  claim : — First,  his  father  was  bom  and  domi- 
ciled in  Scotland^  and  was  to  all  intents  and  purposes 
a  person  subject  to  the  Scotch  law.  Secondly,  the 
mother  was  likewise  subject  to  the  law  of  Scotland. 
Thirdly,  as  a  consequence  of  the  two  former  propo- 
sitions, the  Respondent  himself  was  at  the  time 
of  his  birth  domiciled  in  Scotland.  Fourthly,  the 
marriage  in  1808  was  a  Scotch  marriage,  and  had  all 
the  effect  of  one :  and  fifthly,  that  the  Respondent 
was  in  utero  before  the  mother  left  Scotland. — ^As  to 
the  first  point,  it  is  clear  that  the  father  originally 
possessed  a  Scotch  domicile,  and  there  is  no  ground 
for  saying  that  he  lost  it.  He  was  heir  to  an  entailed 
estate  there,  and  he  had  taken  a  house  which  was 
kept  up  there  while  he  continued  in  this  country. 
After  a  military  service  of  two  or  three  years  in  this 
country,  he  returned  to  his  establishment  in  Scot- 
land, and  was  then  returned  one  of  the  Members  for 
the  county  of  fVigton,  and  he  continued  to  serve  in 
Parliament  till  after  the  marriage.  His  domicile 
could  not    be  lost,    by  his  military  service  in  this 
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1 840.       country,  for  domicile  can  only  be  changed  amino  et 
^ '    ^    '      facio.     For  the  same  reason  it  could  not  be  lost  by  his 

GOUMTESS  OF   •'  ,  ,  -^ 

Dalhousie    parliamentary  services;  fVarrender  v.  Warrender  (c). 

M^DouALL.  The  house  he  afterwards  took  at  Penrith  was  for  the 
accommodation  of  his  children,  and  of  course  he 
sometimes  resided  there,  but  during  all  this  time  his 
home  was  in  Scotland,  There  he  was  domiciled  in 
virtue  of  his  property ;  there  he  had  his  household 
gods,  and  there  was  the  centre  of  his  affairs.  All 
these  circumstances  show  a  Scotch  domicile,  and  a 
subjection  to  Scotch  and  not  to  English  law.  The 
cases  of  Bruce  v.  Bruce  (rf),  Ommaney  v.  Douglas  (e), 
and  Lord  Staweirs  decision  in  the  case  of  the  Har- 
mony {f)j  do  not  affect  the  present,  for  in  each  of 
them  there  were  acts  which  showed  the  suspension, 
not  the  destruction,  of  one  domicile,  and  the  creation 
of  another.  Similar  reasoning  will  apply  to  the  case 
of  the  mother.  Her  original  domicile  was  undoubt- 
edly Scotch,  and  she  did  nothing  to  lose  it  and  acquire 
another.  A  servant  who  follows  a  master  for  a  parti- 
cular service,  does  not  thereby  lose  his  domicile  of 
origin.  She  was  in  itinere  ;  and  by  the  effect  of  va- 
rious English  cases,  where  a  person  dies  in  itinere,  his 
goods  are  not  to  be  administered  according  to  the  law 
of  the  place  where  the  death  happened,  but  according 
to  that  of  the  place  of  the  deceased's  domicile.  Had 
Mary  Russell  died  in  October  1796,  her  property 
would  undoubtedly  have  been  administered  according 
to  the  law  of  Scotland.  That  shows  that  the  child 
she  then  bore  must  be  subject  to  the  same  law.  Her 
afterwards  living  at  Penrith  being  a  matter  of  mere 
convenience,  was  not  a  forfeiture  of  her  original  do- 
micile.    Then  it  follows  clearly  that  the  third  propo- 

(c)  AnteyVol.  U.  p.  488.  (e)  Id.  550 w. 

(d)  6  Bro.  P.  C.  566.  (/)  2  Rob.  A  dm.  Rep.  322. 
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sition  is  established,  namely,  that  the  Respondent  at        1840. 
the  moment  of  his  birth  was  domiciled  in  Scotland,   countess  or 
It  may  be  admitted  that  the  domicile  of  the  putative    Daluousie 
father  cannot  be  communicated  at  the  birth  to  the    m^Do'uall. 
illegitimate  child,  but  it  may  be  communicated  by 
the  subsequent  marriage  of  the  parents,  and  at  all 
events  tlie  domicile  of  the  mother  is  so  communicated  ; 
so  that,  if  she  still  retained  her  Scotch  character  and 
domicile,  it  was  at  once  acquired  by  her  child.     BeW^ 
Principles  {g).     The  Appellants  themselves  admit 
this  principle.     In  their  case  {/i)  is  this  sentence,  put 
forward  as  an  argument  by  their  counsel :     "  Her 
children  being  illegitimate,  follow  her  domicile."     If 
so,  then  it  is  clear  that  her  domicile  being  Scotch^ 
theirs  was  Scotch  also,  and  in  all  respects  they  were 
subject  to  the  operation  of  the  Scotch  law.     The  con- 
dition therefore   impressed  on  the  children  by  the 
foreign  law  to  which  it  is  thus  admitted  they  were  sub- 
ject, is  a  condition  which  the  English  law  will  recog- 
nise ;  Rex  V.  Brampton  (i).    The  IValdegrave  Peerage 
case  (A).     This  brings  the  case  to  the  fourth  position, 
namely,  that  this  marriage  was  a  Scotch   marriage, 
and  had  effect  as  such.     It  was  so  because  both  the 
parties  were  Scotch,  and  had  a  Scotch  domicile.     A 
marriage  may    be    considered   a    Scotch    marriage, 
though  the  form  of  celebration  takes  place  in  England ; 
JVarrender  v.  Warrender  (/).     In  this  case,  as  in  that, 
the  intention  of  the  parties  had  reference  to  a  domi- 
cile in  Scotland.     Story,  in  his  book  on  the  Conflict  of 
Laws  (wi),  puts  the  question  "  what  is  to  be  deemed  the 
true  matrimonial  domicile  ?"  and  answers  it  by  show- 
ing, in  the  several  succeeding  sections,  that  it  is  the 


{g)  P.  797.  (Ji)  Ante,  Vol.  IV.  649. 

ih)  P.  23.  (0  Ante,  Vol.  H.  p.  481 

(i)  10  East,  282.  (m)  C.  6,  s.  191. 
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1 840.       place  where  the  parties  intend  to  fix  their  residence^ 

CouKTEss  OF  ^^^  ^^*  *^^*  ^^  which,  while  in  transitu,  the  marriage 
Dalhousie  happened  to  be  celebrated  ;  and  he  quotes  all  the  most 
M^DouALL.  distinguished  jurists  in  support  of  his  opinion  (»). 
That  entirely  distinguishes  the  present  case  from 
Strathmore  v.  Bowes,  where  there  could  be  no  doubt 
that  the  marriage  was  an  English  marriage :  now  it  is 
not  pretended  that  any  but  a  Scotch  marriage  would 
have  the  effect  of  legitimating  the  children.  The  fifth 
position  is  one  of  fact,  about  which  there  can  be  no 
doubt.  From  that  fact  it  follows  that  if  the  marriage 
in  1808  is,  as  it  must  be  by  the  law  of  Scotland, 
referred  back  to  the  time  of  the  conception,  it  must 
be  treated  as  having  occurred  before  the  mother  left 
her  native  country.  A  Scotch  marriage  will  ren- 
der legitimate  all  the  children,  wherever  they  were 
bom,  and  the  Respondent  must  on  this  view  of  the 
case  be  declared  to  be  legitimate.  No  distinction  can 
be  taken  on  account  of  the  place  of  birth  of  any  of  the 
children,  for  if  any  could  be  taken  the  most  absurd 
consequences  would  follow.  Could  any  such  dis- 
tinction be  taken,  then  if  one  child  was  bom  in 
Scotland,  another  in  England^  and  a  third  in  France, 
the  first  and  third  would  be  legitimate  and  the  second 
a  bastard ;  a  piece  of  absurdity  that  could  never  be 
seriously  contended  for.  The  place  of  birth,  there- 
fore, can  have  no  effect  in  determining  the  l^itimacy. 
The  question  of  allegiance  cannot  determine  that  of 
legitimacy ;  the  two  things  depend  on  distinct  grounds. 
It  is  admitted  that  if  a  French  ship  was  driven  into 
Dover  harbour,  and  while  there  a  woman  on  board 
was  delivered  of  a  child,  that  child,  though  the  vessel 
sailed  from  Dover  within  an  hour  afterwards,  would 
be  an  English  subject ;  he  might  sit  in  Parliament, 

(w)  C.  6,  88.  192  to  19^  inch 
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be  a  member  of  the  Privy  Council,  and  hold  real  pro-  i84o. 
perty.  But  that  has  nothing  to  do  with  legitimacy,  coumtess  op 
which  is  a  mere  personal  status,  quite  independent  of  Dalhousie 
state  or  political  considerations,  while  on  them  alone  m<Douall. 
is  the  law  of  allegiance  founded.  Besides,  this  law  of 
allegiance,  operating  in  the  way  now  described,  is 
peculiar  to  this  country,  and  it  depends,  too,  alto- 
gether on  the  place  of  birth,  which  legitimacy  does 
not.  It  is  said  that  illegitimacy  once  fixed  on  a  per- 
son in  England,  is  indelible.  The  expression  is  too 
general ;  it  may  be  indelible  in  England,  but  it  can- 
not be  shown  that  a  person  illegitimate  in  this  coun- 
try, is  incapable  of  being  rendered  legitimate  all  over 
the  world.  So  far  is  that  from  being  the  case,  that 
Boullenois  and  Merlin  show  that  English  bastards  may 
be  rendered  legitimate  in  France.  Boullenois  says  (o), 
"  If  after  the  birth  of  a  child  born  in  England  of 
English  father  and  mother,  the  father  and  mother 
were  to  be  naturalised  in  France  with  their  child^  and 
they  were  afterwards  to  contract  marriage,  that  child 
would  be  considered  as  rendered  legitimate  by  such 
subsequent  marriage :''  and  in  another  place  he  says, 
*^  I  should  consider  it  would  be  the  same  if  the  mar- 
riage had  been  contracted  in  England,  provided  that 
the  father  and  mother  were  naturalised  in  France 
with  their  child."  In  taking  the  opinion  of  M.  Merlin 
on  the  case  of  Rose  v.  Ross,  this  question  was  put, 
"  What  in  France  is  the  status  of  a  natural  child  born 
in  England  of  an  Englishman  and  Englishwoman,  who 
have  married  in  their  own  country  after  his  birth  ?" 
and  "  what  would  be  the  status  of  that  child  if  he  was 
bom  not  in  England  but  in  France  ?"  The  answer 
was,  "  The  law  which  refuses  to  a  subsequent  marriage 

(o)  Tom.  1 ,  tit.  1 ,  c.  2,  obs.  4. 
VOL.  Vll.  3  I 
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1840.       the  effect  of  legitimating  natural  children,  is  to  be 
^    ^  conBidered  a  personal  law.     Thus,  it  is  true,  is  regu- 

COUMTESS  OF  *  .     .  1 

Daluoubib  lated  the  personal  status  of  the  individual,  and  the 
M'DouALL.  l*ws  follow  the  individual  whose  status  they  regulate; 
and  it  is  on  this  principle  that  the  civil  code  declares 
that  the  law  of  the  status  follows  a  Frenchman  resid- 
ing in  any  foreign  country.  So  it  is  impossible  to 
consider  in  France  a  man  to  be  legitimate,  when 
his  parents  have  been  married  in  England  after  his 
birth :  and  it  is  that  which  decided  Batdlenois  to  give 
a  similar  answer  to  a  similar  question."  He  added, 
^*  it  would  signify  a  great  deal  that  the  father  and 
mother  were  married  in  EnglandJ^  The  following 
question  was  then  put :  "  what  in  France  is  the  status 
of  a  natural  child  of  a  Frenchman  and  a  French- 
woman who  are  married  in  England  after  its  birth ;" 
and  then  the  same  question  with  this  difference, 
**  who  are  married  in  France  after  the  birth  in  Eng- 
land ;"  the  latter  being,  in  fact,  the  same  question 
as  that  raised  in  the  present  case.  The  answer  was, 
^*the  second  question  ought  to  be  resolved  on  the 
same  principles,  respectively  applied  in  the  inverse 
sense.  The  child  would  be  rendered  legitimate  in 
France.**  On  the  authority  of  these  answers,  it  is 
clear  that  had  the  parents  of  the  Respondent  been 
French  instead  of  Scotch^  the  Respondent  would, 
under  the  circumstances  which  occurred  in  this  case, 
have  been  legitimated  by  the  marriage.  What,  then, 
is  to  make  the  difference?  It  is  not  true  that  the  sta- 
tus fixed  on  an  individual  by  the  laws  of  a  particular 
country  is  indelible.  A  Frenchman  may  be  natu- 
ralised here;  and  though,  as  to  France^  he  may  not 
be  permitted  by  its  law  thus  to  put  off  his  country, 
yet  as  to  England  he  acquires  a  new  status,  and  in 
respect  of  it,  new  rights.     The  judgment  here  would 
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hare  been  in  favour  of  the  Respondent  if  the  Lord       i840. 
President  had  been  of  opinion  that  the  mother  was  coomtess'of 
domiciled  in  Scotland.    The  Lord  President  was  of   Dalhousib 
opinion  in  favour  of  the  legitimacy  in  the  case  of   M'Douali. 
Rose  V.  RosSj  on  the  ground  that  there  had  been  no 
change  of  domicile :  so  that  it  being  clear,  as  it  is  sub- 
mitted to  be,  that  here  there  was  no  change  of  domi- 
cile, but  that  the  domicile  of  the  mother  continued 
Scotch,  the  learned  Lord  may  be  added  to  the  rest  of 
the  Judges  as  in  favour  of  the    legitimacy  of  the 
Respondent,  and  the  judgment  appealed  from  becomes 
then  an  unanimous  judgment  of  the  Court  below. 
On  no  merely  doubtful  ground  of  apparently  conflict- 
ing laws  will  this  House  set  aside  such  a  judgment. 

The  Lord  Advocate  (Rutherford) ,  on  the  same 
side  : — The  Respondent  has  been  legitimated  by  the 
efiect  of  this  marriage  of  his  parents.  They  have 
completely  fulfilled  the  two  conditions  which  are 
requisite  for  rendering  a  subsequent  marriage  capable 
of  conferring  legitimacy  on  previously  born  children. 
In  the  first  place,  it  is  necessary  that  the  parents  should 
have  been  capable  of  marrying  at  the  time  of  the  con- 
ception, or  of  the  birth  of  the  child.  In  the  next 
place,  there  must  not  have  been  any  intervening  mar- 
riage between  the  birth  of  the  child  and  the  marri^e 
of  the  parents.  This  marriage  being  perfectly  valid 
in  both  these  respects,  what  is  there  to  prevent  its 
having  its  full  effect  in  legitimating  the  Respondent  ? 
It  is  said  this  must  be  considered  an  English  mar- 
riage, and  that  the  bastardy  once  impressed  on  a  child 
in  England  is  indelible.  That  is  a  strong  expression, 
but  it  means  nothing  more  than  that,  in  England j  a 
man  who  has  been  placed  in  that  status  is  incapable 
of  being  removed  from  it  by  the  effect  of  any  proceed- 

3  I  2 


836 


CASES  IN  THE  HOUSE  OF  LORDS. 


1840. 
^^ — . — ' 

Countess  of 
Dalhousib 

V. 
M^DOUALL. 


ing  under  the  English  law,  for  the  English  law  does  not 
acknowledge  a  subsequent  marriage  as  imparting  a 
change  in  the  condition  of  the  child.     But  the  English 
law  itself  recognises  certain  legal  rights  in  a  bastard,  as 
in  the  case  of  the  bastard  eigni.     In  that  respect  it  fa- 
vours the  bastard  more  than  does  the  law  of  Scotland. 
But  this  is  not  in  any  respect  an  English  marriage ;  it  is 
a  Scotch  marriage,  and  must  have  all  the  incidents  of 
one.   The  Scotch  law  allows  the  status  of  an  illegitimate 
person  to  be  changed  by  the  act  of  his  parents.     Has 
that  been  done  here  ?     It  has  if  the  law  of  Scotland 
should  be  held  to  prevail.     And  it  does  prevail ;  for 
the  law  which  must  determine  what  are  to  be  the 
consequences  of  the  marriage,  must  be  that  of  the 
domicile  of  the  father,  or  that  of  the  intended  per- 
formance of  the  marriage  contract;    fVarrender  v. 
Warrender^p).    Thus  a  Gretna- Cfreen  marriage  be- 
tween English  parties  is  a  good  English  marriage.   The 
questions  of  alienage  and  allegiance  have  nothing  to 
do  with  this  case.     It  is  said  that  the  Respondent  is  a 
natural-born  English  subject,  and  therefore  his  birth 
and  status  must   be  determined  on  by  the  laws  of 
England.     But  to  make  out  the  argument  for  this 
purpose  it  should  be  carried  to  this  extent,  that  if 
bom  in  Scotland,  the  Respondent  would  have  been  an 
alien.    Such  an  argument  is  not,  however,  put  forward. 
It  could  not  be  maintained  for  a  moment.     His  alle- 
giance is  the  same,  and  his  citizenship  the  same, 
whether  born  on  the  north  or  south  side  of  the  Tweed. 
But  his  personal  status  as  to  certain  civil  rights  ipay 
be  diflferent  according  to  the  place  of  his  birth.     If 
the  Respondent  was  seeking  anything  from  the  Eng- 
lish law,  the  rigid  rules  of  that  law  might  perhaps  be 


(p)  Ante,  Vol.  II.  p.  535. 
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applied  to  him.  But  he  is  not  doing  any  such  thing.  ^  *840w 
He  is  seeking  something  from  the  Scotch  law,  and  by  Couhtess  of 
that  law  his  claims  are  to  be  decided.  The  Respon-  Dalhousib 
dent  has  a  right  to  go  to  the  time  of  conception,  in  M'Douall. 
order  to  try  the  question  by  which  of  the  two  laws  his 
status  is  to  be  decided. — [The  Lord  Chancellor :  Are 
you  aware  of  any  case  in  which  parties  have  been  held 
to  legitimate  a  child  by  their  marriage,  when  that 
child  must  necessarily  have  been  conceived  at  a  time 
when  the  parties  were  not  competent  to  marry  ?  If  you 
went  back  to  the  time  of  the  conception,  there  might 
be  an  impossibility  of  their  marrying.] — No  such  case 
is  known ;  but  if  one  such  case  should  exist,  it  might 
be  fairly  argued  that  the  parties  were  not  compelled 
to  go  back  to  the  time  of  the  conception,  for  that  that 
point  is  only  to  be  considered  with  a  view  to  the  benefit 
of  the  child ;  and  at  all  events  no  such  objection 
exists  here.  It  is  not  true,  that  because  the  child  was 
bom  in  England^  his  status  is  to  be  determined  by  the 
law  of  England.  Even  if  treated  as  a  bastard  at  the 
time  of  his  birth,  his  status  must  be  determined  by 
the  law  of  the  country  of  his  mother,  and  that  country 
was  Scotland.  There  is  nothing  here  to  show  that 
she  had  any  animus  of  giving  up  her  native  domicile 
and  adopting  any  other ;  and  she  could  not  lose  her 
domicile  of  origin  except  animo  et  facto.  She  was 
only  staying  in  England  for  a  temporary  purpose. 
But  even  if  it  is  possible  to  say  that  for  a  time  she 
lost  her  Scotch  domicile,  it  is  beyond  all  doubt  that 
she  resumed  it  before  the  marriage,  and  her  domicile 
at  the  time  of  the  marriage  is  the  only  one  that  can 
attect  the  child.  The  law  of  England  is,  as  it  is 
admitted  on  the  other  side,  silent  on  the  question  of 
domicile.      Under  such   circumstances    the   case  of 
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1840.      Pottmger  v.  tVightman  (q)  shows  that  where  the  law 
CoiliiTEss'op  ^^  England  is  silent,  the  Courts  will  not  refuse  to  look 
Dalhousie   to  the  doctrines  of  civilians  and  canonists.     But  the 
M«Doi7ALu  1^^  ^f  England  has  nothing  to  do  with  this  case, 
which  is  in  fact  to  be  governed  by  the  law  of  Scot- 
land.    By  that  law  it  is  clear  that  there  has  been  a 
valid  marriage  of  two  persons  competent  to  marry, 
and  that  that  marriage  has  had  the  effect  of  legiti- 
mating their  previously  bom  children. 

Sir  F.  Pollock^  in  reply :— This  is  not  a  question  of 
inheritance,  which  is  r^ulated  by  a  particular  law, 
but  of  personal  status,  which  must  be  determined  oa 
much  more  general  principles.  The  rule  stated  on 
the  other  side  would  go  to  this  length ;  that  if  an 
Englishman  and  Englishwoman  go  to  Scotland  and 
settle  there,  and  marry  and  die  there,  their  children, 
wherever  bom,  would  be  legitimate,  for  the  manriage 
would  be  a  Scotch  marriage.  What  is  a  Scotch  mar- 
riage ?  It  is,  even  according  to  the  other  side,  not 
simply  a  marriage  had  in  Scotland^  but  a  marriage 
bad  there  by  parties  permanently  residing  in  Scotland; 
or  by  parties  who,  marrying  elsewhere,  look  to  that 
country  as  the  place  where  the  marriage  is  to  be 
carried  into  effect,  and  who  may  be  said  to  be  domi- 
ciled there.  If  that  view  of  the  matter  is  correct, 
there  is  no  pretence  for  considering  this  as  a  Scotch 
marriage.  There  can  be  no  good  ground  for  saying  that 
a  marriage  in  fact  celebrated  in  Englandj  is  by  a  fiction 
of  law  to  be  dealt  with  as  a  Scotch  marriage,  and  to 
legitimate  previously  bora  children.  If  that  could  be 
done,  any  English  issue  bom  before  the  parents'  mar- 

iq)  3  Mer.  67. 
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riage  would  be  legitimated,  should  those  parents  think 
fit  to  go  to  Scotland^  and  settle  and  marry  there. 
This  would  afibrd  an  easy  mode  of  evading  the 
English  law.  This  doctrine  of  legitimation  by  sub- 
sequent marriage  is  itself  a  novel  one.  It  is  not  to 
be  found  in  Stair ^  though  he  wrote  so  late  as  1590 ; 
and  in  the  Regiam  Majestatem  the  law  is  expressly 
stated  to  be  different,  and  this  now  prevailing 
doctrine  is  spoken  of  there  with  as  much  abhor- 
rence as  in  the  English  statute  of  Merton.  It  first 
crept  in  by  the  bishops  and  the  Commissary  Court, 
under  the  authority  of  Queen  Mary.  Where  then 
is  the  consuetudoj  which,  as  the  old  settled  law  of  a 
kingdom,  is  to  have  so  much  respect  paid  to  it  ?  If 
it  really  exists  at  all,  it  must  be  strictly  confined 
to  Scotch  births  and  Scotch  persons.  So  confined,  it 
could  have  no  operation  in  the  present  case ;  for  here 
the  birth  and  the  form  of  marriage,  such  as  it  was, 
were  both  English.  The  civil  law  gave  a  bastard 
rights  independent  of  the  father.  The  English  and 
the  Scotch  law  refused  to  do  this ;  and  in  that,  as  in 
many  other  things,  such  as  the  disposition  of  property 
by  will,  there  was  the  greatest  difference  between  the 
Scotch  and  the  civil  law.  The  one  cannot,  therefore, 
be  universally  cited  as  authenticating  or  justifying 
the  other. 


1840. 

^^ — . — ' 

cotjntess  of 
Dalhousib 

V. 
M^HOUALL* 


The  Attomey-generalj  interrupting  the  reply,  asked 
leave  to  read  the  following  passage  from  Balfour's 
Practics  (r),  in  order  to  show  that  at  the  time  of  the 
publication  of  that  work,  the  doctrine  of  legitimation 
by  subsequent  marriage  was  well  known  in  Scotland^ 
and  the  mode  of  proceeding  in  the  Courts  settled : 


(r)  P.  239,  8. 9, 
3  1  4 
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"  If  any  children  be  begotten  and  bom  between  ane 
man  and  ane  woman,  not  being  at  that  time  joined 
in  the  bands  of  marriage,  and  thereafter  it  shall 
happen  that  the  same  man  shall  lawfully  marry  the 
same  woman,  the  bairns  begotten  and  bom  before  the 
completion  of  the  same  marriage  are  made  lawful,  and 
may  sue  as  right  heirs  to  their  parents.  And  if  any 
controvert  or  question  whether  they  were  begotten  or 
born  before  the  completion  of  the  said  marriage,  t!ie 
same  shall  discussed  be  before  the  Spiritual  Judge,  as 
is  immediately  before  said  of  bastardy." 


Sir  F.  Pollock  continued  : — That  quotation  prores 
the  previous  assertion.     The  law  was  introduced  by 
the  Spiritual  Judges.     It  must  of  course  be  taken,  on 
Balfour's  authority,  that  such  was  deemed  to  be  the 
law  at  that  time.     I'hat  was  in  the  time  of  Queen 
Mary  J  who  had  directed  this  law  to  be  administered 
by  the  bishops.     Still  it  is  curious  that  it  is  not  found 
in  the  subsequent  authority  of  Lord  Stair.      The 
question  of  domicile  is  as  little  known  in  the  Scotch 
as  in  the  English  law :  in  both  it  has  only  been  re- 
cently introduced,  and  introduced  for  certain  purposes. 
It  has  not  been  borrowed  from   the  civil   law:   it 
could  not  exist  there,  for  the  universality  of  the 
Roman  empire  prevented  such  a  doctrine  from  being 
of  any  importance.    The  argument  respecting  alle- 
giance has  not  been  fairly  met.     It  was  put  on  the 
supposition  of  a  case  like  this  arising  before  the  unicm 
of  the  two  Crowns.     In  such  a  case  it  is  clear  that 
birth  here  would  constitute  the  child  an  English  sub- 
ject, and  his  status  would  in  all  respects  be  settled  by 
the  English  law.      In  Rose  v.  Ross^  Lord  Lyndhurst 
said,  *^It  is  sufficient  that  the  child  should  have  been 
born  in  a  country  in  which  illegitimacy  is  indelible ; 
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no  subsequent  marriage  could  render  him  legitimate/*       1840. 
If  that  principle  should  not  be  adopted,  if  any  rule  q^JJ|^^^  ^^ 
to  ascertain  the  status  of  a  person  should  be  allowed    Daluousie 
besides  the  intelligible  rule  of  the  place  of  his  birth,    m'Douall, 
the  greatest  confusion   will  be  introduced  into  the 
law,  and  every  case  will  be  made  to  depend  on  the 
doubtful  issue  of  various  and  conflicting  laws. 

Judgment  postponed  (/). 


(s)  The  case  immediately  following  was  argued  about  the  same 
time ;  and  as  it  involved  the  same  points  of  law  (though  the  facts  in 
the  two  cases  varied  from  each  other),  both  were  considered  and 
adjudicated  upon  together.  The  judgment  in  both  will  be  found  at 
the  conclusion  of  the  arguments  in  the  next  case. 
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March  17.  19. 

23,  24.  26. 30. 

August  10. 


DomiciU. 

LegUhnatUm, 

Marriage. 


Mary  Seymour  Munro   -    -     -  Appellant. 

George  Munro,   and   Charles')  t>         j    a  /  \ 
Munro  his  Son    -----j-'^  ^  ' 

A  Scotch  gentlen^an  of  rank  and  fortune  left  Scotland  in  1794, 
and  came  on  a  visit  to  London.  In  the  coarse  of  that  year  he 
became  acquainted  with  an  English  lady.  In  1795  he  took  lodg- 
ings for  her  in  London^  where,  in  1796,  a  child,  the  fruit  of  thw 
intercourse,  was  bom.  He  then  took  a  house  on  lease  and  fur- 
nished it,  and  continued  to  reside  in  that  house  with  her  till  1801, 
unmarried.  In  September  of  that  year  he  married  her  in  an  £nff* 
lish  church.  In  1802  he  returned  to  Scotland^  taking  with  him 
his  wife  and  child,  and  settled  himself  in  his  patrimonial  mansion* 
During  the  whole  period  of  his  residence  in  London  he  had  been 
accustomed  to  write  letters  to  Scotland^  declaring  from  time  to 
time  his  immediate  intention  to  return,  and  desiring  things  to  bo 
done  which  could  only  be  necessary  on  that  account.— -Meld,  dial 
he  had  not  lost  his  Scotch  domicile,  and  therefore  that  hia  mar- 
riage was  in  all  respects  a  Scotch  marriage,  and  his  chUd  capable 
of  succeeding  as  his  lawful  heir  to  entailed  estates. 


This  was  an  action  of  declarator  of  legitimacy, 
brought  by  the  Appellant  for  the  purpose  of  estab- 
lishing that  she  was  the  lawful  daughter  of  Sir  fftigk 
MunrOf  of  Fowlis,  bart.,  and  as  such  the  heiress  of 
entail  entitled  to  succeed  to  the  estates  of  Fowlis. 
Sir  Hugh  held  those  estates  under  an  entail  to  him 
and  the  heirs  male,  and  failing  heirs  male,  then  to 
the  heirs  female  of  his  body.  The  Respondents,  in 
the  event  of  failure  of  heirs  of  the  body  of  Sir  Hugh^ 
would  succeed  to  the  estates.  Sir  Hugh  Munro  suc- 
ceeded on  the  death  of  his  father,  in  1781,  to  the 
estates  at  Fowlis^  and  to  the  dignity  of  a  baronet,  but 
was  then  under  age :  he  attained  his  fiiU  age  in 
1784.     He  took  an  active  share  in  the  management 

(a)  Sec  the  head  notes  to  Dalhousie  v.  M*Douallt  ante,  p.  817. 
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of  his  own  estates,  and  was  frequently  an  attendant  I840. 
at  the  sittings  of  the  town  council  of  Fortrose,  to  munro 
which  he  was  admitted  a  member  soon  after  becom-  «. 

ing  of  age.     In  1786,  1787,  and  1788,  he  visited  the 
Continent,  but  always  returned  to  Scotland^  where  he 
resided,  not  at  the  family  mansion,  Fowlis  Castle^  but 
at  Ardullie,  a  house  belonging  to  his  mother.     He 
resided  with  her  till  1794,  when,  in  consequence  of 
some  differences  with  her,  he  left  Scotland  professedly 
on  a  short  visit  to  London.     In  November  of  that 
year  he  became  acquainted  with  a  Miss  Mary  Law 
in  London,  and  an  attachment  arose  between  them. 
In  October  1796,  her  pregnancy  being  declared,  he 
took  apartments  for  her  in  Balsover-street,  Oxford- 
street,  where,  on  the  14th  of  Mat/ 1796,  the  Appellant 
was  born.     He  afterwards  took  a  house  on  lease  in 
Gloucester-place,  Portman-sguare,  where  he  and  Miss 
Law  resided  together  till  1801.      In  September  of 
that  year  he  married  her  at  the  parish  church  of  St. 
Mary-le-bonne,  according  to  the  form  of  the  ritual  4ii 
the  church  of  England.     He  continued  to  reside  in 
London  for  some  months  after  his  marriage,  but  then 
broke  up  his  establishment  in  Gloucester-place  and 
went  to  Scotland,  and  there  introduced  his  wife  and 
daughter  to  his  friends  and  connexions.     In  August 
1803,  Lady  Munro  and  two  female  attendants  were 
drowned  while  bathing  on  the  shore  near  Fowlis 
Castle.    As  some  rumours  had  been  raised  of  the 
legal  incapacity  of  Miss  Munro  to  succeed  as  heiress 
to  the  entailed  estates,  the  suit  for  declarator  was 
brought  to  determine  that  question.     The  conclusion 
of  the  summons  was,  that  '^  it  should  be  found  and 
declared  that  the  pursuer,  the  said  Miss  Mary  Sey- 
mour Munro,  as  lawful  daughter,  and  at  present  only 
lawful  child,  of  the  said  Sir  Hugh  MunrOy  is  entitled, 
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^^^\  failing  her  said  father  and  heirs  male  of  his  body,  to 
Monro  succeed  to  the  estate  of  Fowlis  and  others,  in  virtue 
MuKfto  ^^  ^^^  clause  of  destination  and  other  clauses  in  the 
entail  aforesaid  ;  and  that  she  has  a  vested  interest 
therein,  sndjus  crediti  over  the  same,  as  heir  female 
procreate  of  the  body  of  Sir  Hugh  Munro.**  The 
Lord  Ordinary  {Corehouse)  reported  the  case  to  the 
Lords  of  the  First  Division  of  the  Court  of  Session, 
by  whom  the  other  Judges  were  consulted.  In  this, 
as  in  the  preceding  case,  the  Lord  President  thought 
that  the  domicile  of  the  father  had  nothing  to  do 
with  fixing  the  status  of  the  child ;  but  he  was  also 
of  opinion,  that  if  it  had,  then  the  domicile  was 
altogether  English^  and  therefore  the  child  was  in- 
delibly impressed  by  the  law  of  England  with  illegi* 
timacy.  Six  of  the  other  Judges  thought  the  child 
legitimated  by  the  subsequent  marriage,  -on  the 
ground  that  the  domicile  of  the  father  was  Scotch; 
six  others  thought  the  domicile  was  English^  and 
llierefore  that  the  Appellant  was  illegitimate.  In 
accordance  with  the  opinion  of  the  majority  of  the 
Judges,  a  decree  was  pronounced  relieving  the  defen- 
ders (the  Respondents)  from  the  conclusions  of  the 
libel.    This  was  the  decree  now  appealed  from. 

Mr.  Pemberton,  for  the  Appellant: — The  argu- 
ments here  will  be  confined  as  much  as  possible  to  those 
points  in  which  this  case  differs  from  that  of  Dal* 
housie  V.  M^DoiuiUy  and  to  those  which  the  discussion 
in  that  case  has  suggested.  The  first  distinction 
between  the  two  cases  is  to  be  found  in  the  conclusion 
of  the  summons,  which  in  the  present  case  does  not 
seek  for  a  declarator  as  to  the  status  of  the  Appellant, 
but,  according  to  the  terms  of  the  entail,  prays  that 
she  may  be  declared  entitled,  as  persojia  designator 
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as  immediate  heir  in  succession  after  the  death  of  Sir        is+o. 
Hughy  to  the  estate  of  Fowlis.     If  by  the  Scotch  law      ^^J^ 
the  Appellant  is  the  heir  of  Sir  Hugh  Munro,  she  is  v. 

entitled  to  have  the  judgment  of  the  Court  below 
reversed,  and  the  declarator  directed  to  be  in  her 
favour.  The  question  of  the  domicile  of  Sir  Hugh 
Munro,  at  the  time  of  the  birth  of  the  Appellant  and 
at  the  time  of  his  marriage,  is  most  important.  All 
the  circumstances  here  show  it  to  have  been  a  Scotch 
domicile.  Six  of  the  Judges  were  of  opinion  that  it 
was  an  English^  six  that  it  was  a  Scotch  domicile ; 
but  all  twelve  agreed,  that  if  the  domicile  was  Eng- 
lishy  Miss  Munro  was  not  entitled  ;  if  it  was  Scotch, 
she  was  entitled  to  the  declarator  prayed  for.  The 
thirteenth  Judge,  the  Lord  President,  was  of  opinion 
that  domicile  had  nothing  to  do  with  the  matter, 
which  must  be  decided  by  the  place  of  the  birth  of 
the  child,  and  that  that  being  English,  the  status  of 
illegitimacy  had  indelibly  attached  itself  to  her.  This 
case  therefore  is  unprejudiced  by  anything  which  has 
occurred  in  the  Court  below  ;  and  if  this  House  should 
be  of  opinion  that  the  domicile  was  Scotch,  the  course 
will  be  to  affirm  the  judgment  of  the  twelve  Judges 
who  thought  that  that  would  of  itself  entitle  the  Ap- 
pellant to  the  declarator  which  she  sought  to  obtain. 
It  may  now  be  assumed,  for  the  purposes  of  this  argu- 
ment, that  the  place  of  the  marriage  is  immaterial. 
The  foundation  of  this  Appellant's  title  is  the  domi- 
cile of  Sir  Hugh  Munro,  her  father.  If  that  is  Scotch 
she  is  entitled  to  what  she  asks.  The  principle  is 
laid  down  very  clearly  in  the  case  of  Somerville  v. 
Somerville  (6),  where  it  was  held  that  the  mere  place 
of  birth  or  death  does  not  constitute  the  domicile,  the 

(b)  5  Ves.  750. 
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1840.       domicile  of  origin,-  which  arises  from  birth  and  con- 

nexions,    remaining    until   clearly    abandoned    and 

V.         another  taken.    The  Master  of  the  Rolls  there  said  (c), 

Mu«Ro.     „  rpj^^  ^|jjj.j  ^^Ye  I  shall  extract  is  this,  that  the  origi- 

nal  domicile,  or,  as  it  is  called,  the  forum  ariffinisj  or 
domicile  of  origin,  is  to  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandoning  his 
former  domicile  and  taking  another  as  his  sole  domi- 
cile." In  England^  the  domicile  of  a  family  follows 
that  of  the  father ;  his  domicile  is  that  of  his  &mily. 
We  propose  here  to  show  by  the  evidence  that  Sir 
Hugh  was  clearly  by  domicile  of  origin  Scotch ;  that 
he  retained  that  without  interruption  or  doubt  until 
1794  ;  that  when  he  left  Scotland  in  that  year  he  did 
80  with  no  intention  of  abandoning  his  Scotch  domi« 
cile,  but  merely  to  pay  a  visit,  as  any  other  gentleman 
might  do,  to  another  country,  and  to  return  at  the 
end  of  his  visit ;  that  though  he  remained  in  England 
horn  1794  to  1802,  he  had  never  any  intention  of 
abandoning  his  Scotch  domicile,  but  looked  on  him- 
self and  required  others  to  look  upon  him  as  a  person 
who  was  temporarily  absent  from  his  home,  but  who, 
though  constantly  prevented  from  executing  his  in- 
tention, had  the  most  settled  intention  of  speedily 
returning  to  it.  On  attaining  his  full  age  in  1784, 
the  first  thing  he  did  was  to  make  use  of  his  newly-  • 
acquired  power,  in  order  to  sever  the  only  tie  he  had 
with  England.  He  had  succeeded  to  the  estate  of 
JVoodlands  in  Dorsetshire ;  liis  father  got  that  estate 
through  Sir  Hugh'%  grandmother.  His  father  died 
indebted.  The  Scotch  estates  were  equally  liable  with 
the  English  estates  to  the  payment  of  those  debts ; 

(c)  5  Ves.  787. 
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as  immediate  heir  in  succession  after  the  death  of  Sir        1340. 
Hugh^  to  the  estate  of  Fowlis.     If  by  the  Scotch  law      ^^     ' 
the  Appellant  is  the  heir  of  Sir  Hugh  Munro,  she  is  v. 

entitled  to  have  the  judgment  of  the  Court  below 
reversed,  and  the  declarator  directed  to  be  in  her 
favour.  The  question  of  the  domicile  of  Sir  Hugh 
MunrOj  at  the  time  of  the  birth  of  the  Appellant  and 
at  the  time  of  his  marriage,  is  most  important.  All 
the  circumstances  here  show  it  to  have  been  a  Scotch 
domicile.  Six  of  the  Judges  were  of  opinion  that  it 
was  an  English^  six  that  it  was  a  Scotch  domicile ; 
but  all  twelve  agreed,  that  if  the  domicile  was  Eng- 
lishj  Miss  Munro  was  not  entitled  ;  if  it  was  Scotch^ 
she  was  entitled  to  the  declarator  prayed  for.  The 
thirteenth  Judge,  the  Lord  President,  was  of  opinion 
that  domicile  had  nothing  to  do  with  the  matter, 
which  must  be  decided  by  the  place  of  the  birth  of 
the  child,  and  that  that  being  English^  the  status  of 
illegitimacy  had  indelibly  attached  itself  to  her.  This 
case  therefore  is  unprejudiced  by  anything  which  has 
occurred  in  the  Court  below ;  and  if  this  House  should 
be  of  opinion  that  the  domicile  was  Scotch^  the  course 
will  be  to  affirm  the  judgment  of  the  twelve  Judges 
who  thought  that  that  would  of  itself  entitle  the  Ap- 
pellant to  the  declarator  which  she  sought  to  obtain. 
It  may  now  be  assumed,  for  the  purposes  of  this  argu- 
ment, that  the  place  of  the  marriage  is  immaterial. 
The  foundation  of  this  Appellant's  title  is  the  domi- 
cile of  Sir  Hugh  MunrOf  her  father.  If  that  is  Scotch 
she  is  entitled  to  what  she  asks.  The  principle  is 
laid  down  very  clearly  in  the  case  of  SomervUle  v. 
Somerville  (6),  where  it  was  held  that  tlie  mere  place 
of  birth  or  death  does  not  constitute  the  domicile,  the 

(b)  5  Ves.  750. 
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1840.  domicile  is  acquired,  as  expressed  by  Pothier  (t), 
MuNRo  "  P^^  ^^  concours  de  la  volonte  et  du  fait  ;'*  that  having 
V'  been  once  acquired,  it  may  be  retained  by  inten- 
tion, without  actual  residence ;  that  residence  alone, 
however  lung,  will  not  acquire  it;  but  that,  how- 
ever short  that  residence,  domicile  may  be  acquired 
if  the  intention  to  acquire  it  is  clearly  manifested. 
All  these  positions  were  fully  shown  in  Van  JLeuwen% 
case  (A),  referred  to  by  Mr.  Burge  (/).  He  was  a 
citizen  of  Utrecht^  who  resided  for  ten  years,  from 
his  fourteenth  to  his  twenty-fourth  year  of  age,  in 
Spain,  whither  he  had  been  sent  to  trade^  but  he 
did  nothing  to  show  an  intention  of  acquiring  a 
domicile  there.  On  his  return  he  took  a  room  in 
Utrecht,  and  performed  certain  things  required  by 
the  custom  there  to  constitute  citizenship ;  but  he 
did  not  permanently  live  there,  and  he  died  intestate 
in  Amsterdam.  It  was  held  that  his  property  must 
be  distributed  according  to  the  laws  of  Utrecht,  in 
which  he  was  to  be  considered  as  domiciled  at  the 
time  of  his  death.  On  the  same  principle,  a  marriage 
celebrated  at  Smyrna  between  a  Dutchman,  who 
held  the  office  of  Dutch  consul  there,  and  resided  at 
that  place  for  a  great  many  years,  was  held  to  be  re- 
gulated in  its  consequences  by  the  law  of  Amsterdam, 
his  residence  at  Smyrna  not  having  put  an  end  to  his 
domicile  of  origin  [m).  The  case  of  Madame  Justina 
Gunterroth  (n)  was  decided  on  the  same  ground  that 
residence  of  any  length  would  not  acquire  a  domicile 
nisi  voluntas  et  animus  accesserit.  A  change  of  domi- 
cile is  not  easily  to  be  presumed,  says  Voet  (o)  ;  and 

(«)  Intr.  Gen.  au  Gout.  p.  4.  Boek,  vol.  1,  p.  165;  Appendix 

{k)  Respoos.  Juris.   Holt,  pt.  to  Henry's  Report  of  Odwyn  v. 

5y  cons   85.  Forbes. 

(/)  Comm.  C.  &  F.  Laws,  vol.  (w)  Carpzovius,  bk.  6,  tit.  4, 

1,  p.  42.  resp.  3l^  ;  Burge,  vol.  1,  p.  50. 

(m)  Niew  Nederlands   Advys  (o)  Bk.  5,  1.99. 


V. 
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the  same  author  there  expresses  in  the  clearest  man-  1840. 
ner  what  will  constitute  a  domicile.  "  lUud  certum  munbo 
est  neque  solo  animo,neque  destinatione  patris  familias, 
aut  contestatione  sola,  sine  re  et  factse  domicilium  con* 
stitui:  neque  sola  domus  comparatione  in  aliqua 
regione,  neque  sola  habitatione  sine  proposito  illic  per- 
petuo  morandi."  And  the  general  definition  of  a  domi- 
cile is  given  by  the  same  author  as  the  place  where  a 
man  "larem  rerumque  ac  fortunarum  suarum  summam 
constituit :"  a  definition  at  once  the  most  expressive 
and  the  most  exact,  and  one  which  has  ever  since 
been  recognised  as  authoritative  by  all  the  tribunals 
of  the  world.  Vattel{p)  has  expressly  adopted  it* 
If  these  authorities  establish,  as  it  is  submitted  they 
do,  that  the  mere  leaving  home  for  however  long  a 
period  will  not,  without  the  intention  to  change  the 
domicile,  have  that  effect,  then  it  is  submitted  that 
Sir  Hugh's  residence  in  England  did  not  affect  his 
domicile,  but  that  it  all  the  while  continued  to  be 
Scotch.  The  evidence  in  this  case  does  not  justify, 
it  contradicts,  the  assumption  of  any  such  intention. 
Then  what  is  the  effect  of  the  domicile  on  the  ques- 
tion of  legitimacy  ?  It  is  an  admitted  principle  that  a 
Scotch  marriage  will  legitimate  previously  born  chil- 
dren. What  is  to  prevent  the  application  of  that 
principle  in  the  present  case  ?  certainly  not  any  loss 
of  Scotch  character  by  a  change  of  domicile.  The 
authorities  already  quoted  abundantly  show  that  there 
has  been  no  change  of  domicile  in  this  case.  But 
then  it  will  be  said  that  the  marriage  was  contracted 
in  England^  and  consequently  cannot  have  the  effect 
of  a  Scotch  marriage ;  then  that  the  mother  was  at 
the  time  of  the  birth  domiciled  in  England,  and  that 

(p)  Bk.  l,c.  19,  par,  217. 
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1S40.       the  child,  being  then  illegitimate,  must  follow  the  do- 
MoHBo      '^^icile  of  the  mother ;  and  lastly,  that  the  birth  took 
V*  place  in  England^  and  consequently  that  the  status  of 

illegitimacy  was  thereby  indelibly  impressed  on  the 
child.  But  the  great  answer  to  all  these  ailments 
is,  that  the  husband  was  a  domiciled  Scotchman ;  that 
the  marriage  was  therefore  a  Scotch  marriage,  and 
being  so,  that  all  the  incidents  of  a  Scotch  marriage 
attached  upon  it.  One  of  the  great  incidents  of  such  a 
marriage  is  to  legitimatise  children  by  having  relation 
to  a  period  antecedent  to  the  birth,  so  that  the  mar- 
riage is  considered  to  have  taken  place  (there  being 
no  lawful  impediment  to  the  marriage)  before  the 
birth  of  the  child.  The  rule  is,  "  Retrotrahitur  ad 
fempus  nativitatis  liberorum,  ut  sic  taliter  legitimati, 
ttb  initio  legitime  nati  censeantnr  (q).'*  In  that  rule 
no  restriction  exists  as  to  the  place  of  the  birth  or  the 
domicile  of  the  mother.  The  only  qualification  which 
this  rule  of  law  admits  of,  is  that  of  a  previous  impe- 
diment so  well  known  in  the  law  of  Scotland^  but 
which  need  not  be  considered  here  because  no  one 
pretends  that  it  existed.  The  effect  of  this  subse- 
sequens  matrimonium  in  legitimatising  the  children  is 
so  great  that  a  grandson  will  have  the  benefit  of  the 
legitimacy  of  his  father,  conferred  by  the  marriage  of 
the  grandfather  and  grandmother  even  after  the  fa- 
ther's death.  That  was  a  principle  of  the  civil  law  (r), 
and  the  law  of  Scotland  has  adopted  that  principle  to 
its  fullest  extent  (s);  Craig  says  (<),  *' Legitimates 
vocamus,  qui  in  concubinatu  nati,  justis  nuptiis  inter 
utrumque  parentem  postea  sequentibus;  et  jure>  hi 

(g)  Cod.  de  Nat.  lib.  5,  tit.  (5)  Balfour's    Practics,    tit. 

27,  1.  10.  Bastard,  folio  edit.  p.  239. 

(r)  Voet,   lib.  25   tit.  7,  de  {t)  Bk.  2,  Dig.  13,8.  16. 
Concub.  n.  7. 
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legitimi  censentur :  *     •     •  tanta  enim  vis  est  matri-       i840. 
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monii  subsequentis,  ut  de  priori  delicto  inquiri  non 
sinat,  et  illud  omnino  toliat,  et  purget/'  Several  *"V. 
other  eminent  Scotch  law  writers  adopt  this  opinion(M).  Muneo. 
The  exceptions  to  this  otherwise  universal  rule 
arise  out  of  incest  and  adultery.  Such  being  the  law 
of  Scotland^  it  is  binding  on  all  Scottish  subjects,  and 
conclusive  as  to  their  rights.  The  respect  which  is 
due  to  the  principles  of  the  Scotch  law,  however  they 
may  be  opposed  to  JEnglish  notions  of  law,  has  been 
clearly  asserted  in  this  House  in  the  case  of  Birt" 
whistle  V.  Vardill  (x)  :  "  It  is  not  more  alien  to  the 
English  law  to  adopt  the  fiction  that  such  children  are 
bom  in  wedlock,  than  it  is  alien  to  the  Scotch  law  to 
exclude  that  principle.  The  English  rule  being  sta- 
tutory can  make  no  difference.  A  fixed  and  known 
principle  of  common  law  has  exactly  the  same  force 
as  a  statutory  provision/'  But  then  it  will  be  said 
that  the  fact  of  the  marriage  having  taken  place  in 
England  makes  a  great  difference  in  this  case.  It  is 
not  denied  that  there  are  some  dicta  to  be  found  in 
the  cases  of  Shedden  v.  Patrick  (y),  and  Strathmore 
V.  Bowes  {z)f  and  Moss  v.  Rose  (a),  which  do  seem 
to  render  that  matter  of  importance.  But  they  are 
merely  dicta.  And  after  the  case  of  Warrender  v. 
Warrender  (6),  it  cannot  now  be  doubted  that  the 
right  to  inquire  into  alleged  adultery  with  a  view  to 
dissolve  a  marriage  had  in  England^  the  lady  being 
an  English  lady,  is  possessed  by  the  Courts  of  the 
country  in  which  the  husband's  domicile  is,  and  where 

(u)  Bankton,  b.  1,  tit.  5  ;  Erek.  {z)  4  Wils.  &  Shaw,  App.  89, 

b.  1,  tit.  16;  Spottisw.  Bastardy,  n.  5. 

p.  27.  (a)  4  Wils.  &    Shaw,   289; 

(x)  Ante,  Vol.  11.  p.  593.  Fac.  Coll.  15  May  1827. 

(y)  Diet.  Dec. "  Foreign,"  App.  (b)  Ante,  Vol.  II.  p,  488. 
n.  6,  1  July  1803. 
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1840.       the  contract  of  marriage  was  intended  to  be  performed. 

\r'    '      It  was  so  decided  on  the  ground  that,  in  contracting 
V.         a  marnage,  the  wife  acquires  the  domicile  of  the  nus- 

MuNRo.  Ijj^jj^  Domicile  in  all  these  cases  rules  other  consi- 
derations. There  is  no  one  decision  that  depends  on 
the  mere  place  of  the  marriage  or  that  of  the  birth. 
In  the  cases  of  Conty  du  Qtiesnois  (c),  Shedden  v. 
Patrick{d)j  Strathmore  v.  Bowes{e\  Rose  v.  Rossif)^ 
and  in  Warrender  v.  Warrender,  where  all  the  pre- 
vious cases  were  considered,  everything  was  made  to 
depend  on  the  question  of  domicile. 

There  is  no  such  thing  as  the  indelibility  of  ille- 
gitimacy :  not  even  in  England  does  that  indelibility 
exist.  It  may,  for  instance,  be  at  once  removed  by 
an  Act  of  Parliament.  It  cannot,  therefore,  be  inde- 
lible, since  an  Act  of  Parliament  may  make  a  bastard 
legitimate  in  England,  as  a  subsequent  marriage  will 
make  him  legitimate  in  Scotland.  Nor  is  there  any 
valid  argument  to  be  drawn  from  the  supposed  doctrine 
of  allegiance :  for  taking  the  statements  in  the  books  as 
to  allegiance  to  be  conclusive,  still  it  is  clear  that  the 
distinction  between  allegiance  and  domicile  is  very, 
great.  The  first  can  never  be  put  off;  the  other  can 
be  put  off  and  resumed  at  pleasure :  the  first  depends 
on  a  principle  of  state  policy,  which  is  unalterable ; 
the  next  depends  on  the  sole  exercise  of  the  will  of 
the  individual.  The  rule  of  domicile  must  govern 
this  case,  and  it  must  most  especially  do  so  since  the 
subject-matter  of  the  litigation  is  the  title  to  real  pro- 
pert3%  which  depends  entirely  on  the  lex  rei  sitce. 
The  municipal  law  of  Scotland  is  therefore  that  which 

(c)Gues8iere,  Journ  des  Princ.  (rf)  Diet.  Dec.**  Foreign,"  A  pp. 

Aud  des  Pari.  torn.  2,  b.  7.  c.  7  ;  n.  6,  1  July  1803. 

Biirge  Comm  Col.  &  For.  Laws,  (c)  4  Wils.  &  Sh.  App.  89,  n.  5, 

106.  (/)  4  WiU  &  Shaw,  289. 
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can  alone  be  applied  to  the  case;  and  the  Appellant       ^940. 
being  fully  brought  within  the  operation  of  that  law, 
she  is  entitled  to  be  declared  the  lawful  heir  of  entail. 


Sir  IV.  Follett^  on  the  same  side : — It  is  true  that 
the  word  domicile  has  not  been  found  in  any  of  the 
writers  on  English  law ;  but  that  does  not  show  that 
English  law  would  not  admit  the  doctrine  of  domi- 
cile and  its  consequences,  when  properly  presented 
as  a  subject  of  adjudication,  but  merely  that  our 
law  writers  have  hitherto  confined  themselves  to 
the  municipal  law  of  their  own  Courts.  Munro  v. 
Sandhurst  (g)  may  be  added  to  the  cases  already  cited 
as  decided  on  the  question  of  the  domicile  of  the 
party.  Boullenois  {h\  after  observing  that,  where 
the  laws  of  a  kingdom  allow  a  bastard  to  be  legiti- 
mated by  a  subsequent  marriage,  as  in  France^  his 
legitimacy  thus  lawfully  acquired  in  his  own  country 
must  be  recognised  by  all  other  nations;  or  if  the  law 
of  his  own  country  does  not  allow  of  this  legitimation, 
as  in  England^  his  continued  illegitimacy  must  in  like 
manner  be  recognised;  proceeds  to  say,  "  J 'applique 
encore  cette  decision  ^  un  enfant  Anglois,  ne  en 
Angleterre  d'un  concubinage,  et  dont  le  pfere  et  la 
mfere  seroient  venus  demeurer  en  France,  et  y  auroi- 
ent  maries  sans  s'y  etre  faites  naturaliser,  parceque 
^tant  veritableraent  etrangers,  et  comme  tels  soumis 
aux  lois  d'Angleterre,  leur  enfant  ne  pent  pas  etre, 
suivant  ces  loix,  batard  en  Angleterre  de  naissance, 
et  etre  regarde  comme  legitime  en  France  parcequ'il 
porte  partout  I'etat  et  la  condition  dont  il  est  par  les 
loix  de  sa  nation."  And  this  opinion  has  been  com- 
pletely adopted  by  Merlin^i).     In  this  passage  it  is 

(g)  6  Bli.  478.  (t)  Tit.  Legitiin,  sect.  2,  para. 

(A)  Tom.  2,  tit.  2,  c.  1,  obs.     11,  p.  865. 
22,  p.  10. 
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1840.  clear  that  naturaliser  may  be  taken  as  BynommaOB 
j^^^^  with  domiciled ;  the  condition  of  the  parties  at  the 
V.  time  of  the  marris^e,  and  not  the  mere  locality  of  the 
marriage,  being  that  which  is  to  govern  the  case. 
And  to  show  this  the  more  strongly,  he  adds,  that 
the  naturalisation  must  be  before  and  not  after  the 
marriagC)  for  otherwise  it  will  produce  no  such  effect. 
That  the  place  of  the  marriage  cannot  affect  the 
question,  but  that  the  domicile  of  the  parties  must 
decide,  is  manifest.  Try  it  by  this  test : — ^An  Act  exists 
in  this  country  to  declare  the  marriage  of  a  man  with 
his  deceased  wife's  sister  void.  Suppose,  after  the 
passing  of  that  Act,  two  such  persons  were  to  go  to 
Ftance  for  the  purpose  of  being  married,  such  a  mar- 
riage not  being  forbidden  in  France^  and  should 
there  marry  and  a  child  should  be  bom,  by  the  law 
of  France  that  marriage  would  be  legal  and  that 
child  legitimate.  Would  the  child  be  legitimate  in 
England  ?  By  the  law  of  this  country  the  disability 
is  permanent,  and  the  marriage  would  have  no  effect. 
In  this  country,  therefore,  it  is  clear  that  the  child 
would  be  illegitimate ;  and  it  would  be  so  because  the 
parties  marrying  were  domiciled  in  England,  and 
the  marriage  (except  for  the  mere  question  of  the 
due  observance  of  the  forms  required  by  the  law  of 
France)  would  therefore  be  an  English  marriage. 
The  solution  of  these  questions,  if  referred  to  domi- 
cile, is  plain  and  easy;  if  put  on  any  other  ground  it 
would  be  most  confused  and  difficult.  On  the  ground 
of  domicile,  1 2  out  of  1 3  Judges  have  decided  that 
this  Appellant  is  entitled,  if  in  fact  her  father  was 
domiciled  in  Scotland.  It  is  that  question  as  to 
where  he  was  domiciled  that  alone  created  doubts  in 
their  minds.  The  other  important  question  then  is, 
as  to  the  fact  of  the  domicile.     That  domicile  was 
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Scotch.  It  was  not  changed  by  the  residence  in  isio. 
this  country  of  Sir  Hugh  Munro.  That  was  his  'JJ[^^ 
domicile  by  birth,  and  all  the  authorities  show  that  ^^  «. 
that  is  to  be  presumed  to  continue  till  the  contrary  is 
shown.  Denisart  and  Pothier  (k)  lay  down  this  prin- 
ciple, and  Mr.  Burge  (/)  cites  a  number  of  other  au- 
thorities, all  in  support  of  this  proposition.  Warren- 
der  V.  IVarrender  (w)  is  the  strongest  case  which  can 
be  imagined  in  support  of  this  doctrine  of  domicile. 
There  the  marriage  took  place  in  England^  the  lady 
was  an  English  lady,  the  husband  resided  for  years 
in  England  and  was  Member  of  Parliament  for  an 
English  borough,  and  yet  his  domicile  of  origin  was 
held  not  to  have  been  lost,  and  in  virtue  of  that  do- 
micile the  Scotch  Courts  were  held  by  this  House 
entitled  to  inquire  into  a  cause  alleged  for  the  disso- 
lution of  the  marriage.  The  English  authorities, 
agreeing  with  foreign  writers,  show  that  the  question 
of  domicile  depends  on  the  mind  of  the  person.  In 
Stanley  v.  Bemes(n\  Sir  J.  NicJioU  declared  that 
there  must  be  a  residence  sine  animo  revertendi,  in 
order  to  change  the  domicile  of  origin.  How  strong 
must  be  the  circumstances  establishing  that  animus 
may  be  seen  in  that  case.  There  the  party  had  left  this 
country  and  resided  in  Portugal  for  66  years ;  he  re- 
nounced his  religion  and  became  a  Roman-catholic  ; 
he  married  and  had  a  son  in  Lisbon ;  he  asked  for 
admission  to  Portuguese  allegiance,  and  got  it,  and  was 
treated  by  the  French  in  180  S  as  a  natural -born  sub- 
ject :  yet  even  in  his  case  it  was  doubted  whether  he 
had  done  that  which  showed  a  determination  to 
change  his  domicile  of  origin.     The  same  principle 

{k)  Denisart,  tit.  Dom    s.  11  ;        (m)  Ante^  Vol.  II.  p.  488. 
Pothier,Cout.D'Orlean8,c.l«8. 7.         (n)  3  Hagg.  Ecc.  liep.  437. 
{l^^  1  Cqid.  Col.  &  For.  Laws,  40. 
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was  adopted  in  what  is  called  the  Annandale  case, 
Bempde  v«  Johnson  (o) ;  and  all  these  cases,  with  many 
others,  were  referred  to  in  Somerville  v.  Somermlk  (p), 
which  was  itself  founded  on  the  previous  decisions  in 
this  House  of  Ommaney  v.  Bingham  (jq)^  and  Brwot 
V.  Bruce  (r),  and  that  case  was  followed  by  Curlings. 
Thornton  {$) ;  so  that  it  is  difficult  to  conceive  a  more 
continuous  course  of  decisions  establishing  anyone 
point  of  doctrine.  It  may  therefore  be  assumed 
that  every  presumption  is  to  be  made  in  fsivoar  of 
the  domicile  of  origin.  Secondly,  that  no  change 
of  it  can  occur  without  an  actual  residence  in  a  new 
place,  and  an  intention  to  fix  a  residence  perma- 
nently there  :  and  thirdly,  that  no  new  domicile  can 
be  acquired  without  a  clear  intention  of  abandoning 
the  old.  These  two  last  propositions  completing  tbe 
doctrine  of  change  animo  et  facto.  Now  it  cannot  be 
pretended  that  any  one  of  these  circumstances  exisli 
here.  If  this  was  the  case  of  a  Scotchman  in  ordinary 
circumstances  in  life,  without  any  property,  or  any- 
thing at  all  beyond  the  mere  circumstances  of  parent- 
age and  birth  to  connect  him  with  the  country,  there 
would  not  be  sufficient  to  show  that  there  had  been 
any  change  in  his  domicile :  but  when  it  is  recol- 
lected that  he  was  a  gentleman  of  fortune  and  rank ; 
that  his  fortune  was  in  Scotland^  that  his  rank  was 
altogether  Scotch^  that  even  his  personal  property  was 
in  Scotland^  and  that  his  money  was  in  a  Scotch  bank ; 
that  all  his  connexions  were  in  that  country ;  that 
his  domus  mansionalis  was  there,  and  that  from  time 
to  time,  almost  from  day  to  day,  during  his  continuing 
here,  he  was  directing  alterations  with  regard  to  that 
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o)  3  Vea.  198.  (r)  Id.  566 ;  and  2  Bo*.  &  P. 

)  5  Ves.  750.  229  n. 

q)  6  Bro.  P.  C-  560.  (#)  2  Add.  Ecc.  Rep.  6. 
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mansion,  and  fitting  it  for  his  permanent  residence, —  i840. 
no  one  can  doubt  that  his  domicile  of  origin  remained  ;  munbo 
and  that  there  existed  neither  the  fact  of  his  having  ^^  t^. 
a  settled  residence  in  this  country,  nor  his  intention  to 
have  one,  and  to  abandon  the  land  of  his  birth.  Under 
these  circumstances,  the  law  to  be  administered  in 
the  case  is  Scotch ;  and  by  tiiat  law  it  is  clear  that 
his  marriage  was  a  Scotch  marris^e,  and  that  his 
daughter  is  the  lawful  heir  to  his  entailed  estate. 

Mr.  Knight  Bruce^  for  the  Respondent: — Fortu- 
nately there  is  no  dispute  as  to  the  facts  of  this  case, 
so  far  as  the  marriage  and  the  birth  of  the  Appellant 
are  concerned.  The  domicile  of  the  mother  is  not  in 
question,  so  that  as  far  as  that  is  concerned  the  domi- 
cile of  the  child  at  the  time  of  birth  was  English. 
With  these  facts  settled  beyond  dispute,  the  question 
is,  whether  this  case  is  distinguishable  from  those  of 
Shedden  v.  Patrick  (0>  Strathmore  v.  Bowes  (w),  and 
Rose  V.  Moss  (x).  These  three  cases  were  all  decided 
in  this  House,  and  are  therefore  binding  authority  not 
only  on  the  Courts  below,  but  on  this  House  itself. 
The  case  of  JRose  v.  MosSj  is  very  strong  in  favour  of 
the  Respondent.  The  man  there  was  a  native  of  Scot- 
land.  He  had  a  child  bom  to  him  in  England ;  it 
was  illegitimate ;  he  brought  the  mother  of  the  child 
to  his  own  country,  Scotland;  he  stayed  there  15  days 
before  he  married  her,  he  then  had  a  lawful  marriage 
celebrated ;  he  remained  in  Scotland  some  time  after 
the  marriage,  and  then  returned  to  England.  This 
House,  sitting  as  a  Scotch  Court  of  Appeal,  decided 
that  the  child  of  parents  who  were   thus  married, 

(0  Diet.    Dec.    '*  Foreign,"  (x)  4  Wils.  &  Sh.  289 ;  Fac. 

App.  n.  6,  1  July  1803.  Coll.  15  May  1827. 

(tt)  4  WUs.dE  Sh.  App.  89,  n.  5. 
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1840.  though  married  in  Scotlandf  could  not  succeed  to 
Mom  BO  Scotch  landed  estate.  If  that  case  cannot  be  distin- 
guished from  the  present,  there  is  an  end  of  the  Ap- 
pellant's argument.  But  it  is  said  to  be  distinguishable 
on  the  ground  that  the  marriage  in  Hose  v.  Mass  was 
English^  but  that  the  marriage  in  this  case,  though 
actually  taking  place  in  England^  was  in  law  a  Scotch 
marriage.  On  what  is  that  argument  based?  On 
the  assertion  that  at  the  time  of  the  marriage  Sir 
Hv^h  Munro  was  in  law,  though  not  in  fact,  domiciled 
in  Scotland.  This  assertion  cannot  be  supported. 
The  domicile  of  origin  of  Sir  Hugh  Munro  is  not 
denied ;  but  he  had  lost  it  by  a  long  residence  on 
the  Continent  and  in  England. — [He  referred  at  con- 
siderable length  to  the  evidence  and  to  the  letters 
written  by  Sir  Hugh  Munro  while  in  England.] — If, 
therefore,  domicile  was  to  govern  this  case,  the  domicile 
was  English,  and  not  Scotch.  But  the  mere  fact  of  a 
man's  domicile  has  alone  no  effect  on  a  case  like  the 
present.  Connected  with  other  things  it  becomes  of 
importance ;  and  when  it  is  found  that  here  Sir  Hugh 
Munro  passed  the  greater  part  of  his  life  absent  from 
Scotland^  it  is  clear  that  the  inferences  sought  to  be 
drawn  from  expressions  in  his  letters  are  much  over- 
charged, if  indeed  they  are  at  all  justified.  It  may 
not  be  improper,  with  regard  to  those  inferences,  to 
remark  that  if  some  of  the  expressions  in  the  letters 
indicate  an  intention  to  return  to  Scotland  (an  inten- 
tion that,  however  frequently  expressed,  was  left  for 
years  without  even  an  attempt  to  carry  it  into  execu- 
tion), there  are  others  which  speak  of  the  journey  to 
Scotland  as  he  might  have  spoken  of  a  journey  in  the 
summer  to  Brighton  or  to  Cheltenham.  Thus,  for 
instance,  in  one  he  deliberately  speaks  of  the  discom- 
forts of  "  a  tour"  in  Scot  land ,  and  in  another  he  says 
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that  he  shall  make  "  a  jaunt"  thither.  These  expres-  1840. 
sions  indicate  a  feeling  that  his  home  was  elsewhere 
than  in  Scotland,  and  they  are  the  more  important 
since  they  are  in  accordance  with  his  conduct ;  while 
those  relied  on  by  the  other  side  are  altogether  opposed 
to  it.  It  is  likewise  to  be  remarked  that  up  to  the 
period  of  his  marriage,  though  he  was  frequently 
writing  to  Scotland^  he  had  not  a  house  fit  to  receive 
him  there.  That  circumstance,  if  intention  is  to  be 
relied  on,  is  a  strong  indication  of  intention,  and  in 
a  very  marked  manner  distinguishes  this  case  from 
that  of  Warrender  Y.  Warrender  (y),  where  the  hus- 
band not  only  had  a  mansion  in  Scotland  befitting  hU 
rank  and  fortune,  but  frequently  went  thither,  taking 
his  wife  and  family  with  him,  in  the  intervals  of  public 
business.  The  letters  of  Sir  Hugh^  so  much  relied  on, 
are  the  ordinary  letters  of  a  careful  man  of  business, 
who  was  fond  of  giving  the  most  particular  directions 
to  his  agents,  and  not  unfrequently  stimulated  their 
attentiveness  by  the  declaration  that  he  was  coming 
down  to  see  the  progress  of  the  matters  which  were 
the  subjects  of  his  directions.  The  same  conduct  is 
pursued  by  Englishmen  who  have  large  estates  in 
Ireland  which  they  never  visit  in  the  course  of  their 
lives,  but  about  which  they  are  incessantly  writing 
directions  and  orders  to  their  agents.  No  one  would 
affect  to  say  that  the  fact  of  their  possession  of  pro-» 
perty  in  Ireland  makes  them  domiciled  Irishmen. 
If  intention  is  to  be  taken  as  fixing  domicile,  then  it 
must  be  admitted  that  conduct  is  the  best  evidence  of 
the  existence  of  intention ;  and  tried  by  that  test,  it  is 
clear  that  the  intention  of  Sir  Hugh,  up  to  the  time 
of  his  marriage,  was  to  live  in  England  as  an  English- 
man.    Every  time  he  declared  that  he  should  go  to 

(y)  AnU^  Vol.  II.  p.  488. 
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1840.  Scotland^  and  yet  delayed  carrying  that  intention  into 
Mum  BO  effect,  he  gave  by  the  very  declaration  and  the  delay 
^'  to  execute  it  a  fresh  proof  of  his  preference  of  an 
English  residence.  The  reason  for  his  keeping  a 
Scotch  banker  is  shown  in  one  of  his  letters,  in 
which  he  uses  these  words:  "Procure  me  a  600/. 
credit  on  that  one  of  the  Scotch  banks  which  shall 
appear  to  you  most  liberal  in  dealing."  He  was  a 
sharp  man  of  business,  and  dealt  with  the  Scotch 
banks  because  he  thought  his  doing  so  was  to  his 
own  advantage. — [The  learned  counsel  sgsAn  referred 
to  the  letters.] — ^What  is  the  result  of  all  these 
letters  ?  They  show,  combined  with  the  conduct  of 
Sir  Hiighy  an  intention  to  remain  and  be  settled 
in  England.  The  cases,  then,  of  Somermlle  v.  Samer- 
ville^  Bempde  v.  Johnson^  Balfour  v.  Scottj  and  Bruce 
V.  BrticCy  do  not  apply  for  the  purpose  for  which  they 
were  cited  for  the  Appellant :  but  they  do  apply  for 
the  Respondent,  and  Balfour  v.  Scott  (z)  is  strongly 
in  point  here.  That  was  a  case  of  a  Scotchman,  a 
great  landed  proprietor,  who  like  Sir  Hugh  Munro 
had  dismantled  his  house,  and  had  lived  for  years  in 
London ;  and  there,  though  exactly  the  same  argu- 
ments which  have  been  used  here  were  applicable, 
and  were  applied  to  his  case,  he  was  held  to  be  domi- 
ciled in  England.  In  Curling  v.  Thornton  a)  the 
question  of  domicile  never  was  decided.  The  decision 
there  merely  was  as  to  the  sufficiency  of  a  responsive 
allegation,  and  the  dicta  thrown  out,  however  entitled 
to  respect,  have  no  authority,  since  they  did  not 
amount  to  a  judicial  decision.  The  decision  in  fact 
amounted  only  to  a  recognition  and  application  of 
that  principle  which  the  supreme  legal  authority  in 

(z)  6  Bro.  P.  a  550.  (a)  2  Addaxn,  Ec.  Rep.  6. 
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this  country  had  clearly  laid  down,  that  an  English-        1840. 
man  is  not  entitled,  by  acquiring  a  foreign  domicile,       muwro 
so  far  to  throw  off  his  country  as  to  dispose  of  his  »• 

English  property  by  a  will  otherwise  than  in  the 
English  form ;  and  that  the  Courts  here  cannot 
reject  a  will  made  by  an  Englishman  in  the  English 
form,  merely  because  it  is  made  in  a  foreign  coun- 
try. The  principle  really  deducible  from  that  case  is 
in  favour  of  the  Respondent ;  for  it  amounts  to  this, 
that  wherever  an  Englishman  is  domiciled,  his  will 
must  be  dealt  with  as  the  will  of  an  Englishman. 
The  same  learned  Judge,  in  Stanley  v.  JBemes(b)f 
upon  exactly  the  same  principle,  gave  effect  to  two 
codicils  made  in  Portugal  by  an  Englishman,  good 
in  their  form  and  attestation,  according  to  the 
English  law,  though  bad  according  to  the  Portuguese 
law,  and  though  it  was  there  admitted  that  the 
testator  had  in  fact  resided  for  years  in  Portugal(c). 
These  cases  show  that  domicile  has  not  the  force 
attributed  to  it  by  the  Appellant.  In  Bruce  y. Bruce (d), 
an  Englishman  went  to  India^  with  the  intention  of 
returning  here  ;  but  as  he  had  only  an  indefinite  hope 
of  returning,  that  did  not  affect  the  question  of  domi- 
cile. Lord  Thurlow  there  said  (c),  "  The  true  ground 
on  which  the  case  turned  was  the  deceased  being 
domiciled  in  India.  He  was  bom  in  Scotland^  but 
he  had  no  property  there.  A  person's  origin,  in 
a  question   of  "  where  is   his  domicile?'*  is  to  be 

(b)  3  Hag.  Ecc.  Rep.  447. 

(c)  But  this  decision  was  reversed  by  the  Delegates,  3  Hag.  465. 
These  two  codicils  had  been  made  with  a  riew  to  pass  English  pro- 
perty* The  testator  had  executed  a  will  and  codicils  in  the  PortU" 
guese  form,  to  dispose  of  his  Portuguese  property.  Unfortunately, 
the  reasons  of  the  Delegates  are  not  given,  and  the  manner  in  which 
the  case  was  viewed  by  them  does  not  appear. 

((f)  6  Bro.  P.  C.  566 ;  2  Bos.  &  Pul,  229  n. 

(e)  2  B.  &  P.  230  n. 
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1840.  reckoned  but  as  one  circmnsfcance  in  eiridenee, 
which  may  aid  other  circumstances:  but  it  is  an 
enormous  proposition  that  a  person  is  to  be  held 
domiciled  where  he  drew  his  first  breathy  without 
adding  something  more  nnequivocaL  A  pe«onV. 
being  at  a  place  is  primd  facie  evidence  that  he  is 
domiciled  at  that  place ;  and  it  lies  on  those  who  say 
otherwise  to  rebut  that  evidence."  This  question  of 
domicile  came  especially  under  the  consideration  of 
Sir  W.  Scott  J  in  the  case  of  the  Harmony,  and  there 
that  learned  Judge  made  the  following  most  important 
remarks  (f)  :—  "  Of  Ae  few  principles  that  can  be  laid 
down  generally,  I  may  venture  to  hold  that  time  is 
the  grand  ingredient  in  constituting  domicile.  I  think 
that  hardly  enough  is  attributed  to  its  effects :  in  most 
cases  it  is  unavoidably  conclusive.  It  is  not  unfire- 
quently  said,  that  if  a  person  comes  only  for  a  special 
purpose,  that  shall  not  fix  a  domicile.  This  is  not  to 
be  taken  in  an  unqualified  latitude,  and  without  some 
respect  had  to  the  time  which  such  a  purpose  may  or 
shall  occupy  :  for  if  such  a  purpose  be  of  a  nature  that 
may  probably  or  does  actually  detain  the  person  for 
a  great  length  of  time,  I  cannot  but  think  that  a 
general  residence  might  grow  upon  the  special  pur- 
pose." The  texts  of  the  civil  law  on  the  question  of 
domicile  have  already  been  cited.  Their  eflTect  has 
been  well  given  by  Domat  (g) :  "  Le  principal  domicil 
de  chacun  est  celui  qu'il  a  dans  le  lieu  ou  il  tient  le 
si6ge  et  le  centre  de  ses  affaires,  ou  il  a  ses  papiers, 
qu'il  ne  quitte  que  pour  quelque  cause  particulier, 
d'ou,  quand  il  est  absent,  on  dit  qu'il  est  en  voyage, 
oii,  quand  on  revient,  on  dit  qu'il  est  de  retour,  oii  il 
passe  les  principales  fetes  de  Tannic,  ou  il  porte  les 
charges,  et  ou  il  jouit  les  privileges  de  ceux  qui  en 

(/)  2  Rob.  Adm.  Rep.  324.  (p)  IV.  424. 
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sont  habitans ;"  and  he  adds,  ^^  II  est  egal  pour  ce        isio. 
qui  regarde  le  domicile  d'une  personne  qu'elle  reside       -. ' 
on  fasse  sa  demeure  dans  sa  maison  propre,  ou  dans      ^^  v. 
la  maison  d'une  autre  tenue  a  loyer  ou  a  aucun  autre 
titre.     Et  par  cette  mSme  raison,  que  la  residence  fait 
le  domicile,  celui  qui  a  une  maison  en  propre  dans  un 
lieu  oil  il  ne  reside  pas,  n'y  est  pas  pour  cela  domi- 
cilii/' And  the  Code  Napoleon  (h)  says,  "  Le  domicile 
de  tout  Fran^ais,  quant  a  Texercice  de  ses  droits  civils, 
est  au  lieu  oil  il  a  son  principal  etablissement ;"  and 
that  the  change  of  domicile  shall  be  effected  by  the 
fSact  of  adopting  a  real  habitation  in  another  place. 
The  **  Larem  ac  fortunarum  suarum  summam ''  is  in 
this  case  to  be  found  only  in  London^  which  here 
answers  the  description  given  by  Domat  and  by  the 
Code  Napoleon  of  that  "  real  habitation  "  which  con- 
stitutes a  domicile.     So  that,  even  taking  the  rule 
from  the  other  side,  that  the  contract  must  be  governed 
in  its  consequences  by  the  law  of  the  place  where  the 
spouses  intend  to  reside,  as  laid  down  in  fVafrender  v. 
fVarrender  (i),  it  is  clear  that  London  was  that  place, 
for  there  is  not  in  the  evidence  in  this  case  anything 
to  show  that  at  the  time  of  the  marrii^e  there  was  any 
intention  to  perform  the  contract  in  Scotland.    The 
marriage  took  place  in  September  1801,  in  an  English 
parish  church.     On  the  21st  of  October  1800,  Sir 
Hugh  had  written  a  letter  which  showed  the  pos- 
sibility of  his  being  prevented  from  going  to  Scotland 
in  the  course  of  the  next  year,   and  on   the   16th 
December  1801  was  written  the  next  letter  which  had 
any  reference  to  that  subject,  and  in  that  he  merely 
says,  "  It  is  my  resolution,  please  God,  to  go  early 
next  summer  into  Scotland.     I  wish,  if  possible,  to 

Qi)  Code  Civil,  88.  102, 103.  (t)  Ante,  Vol.  11.  p.  488. 


uu   iMxi  eauii:   suu|c\,i.,  uubcu  ill  uitnuctry   le 

"  I  am  anxious  during  my  visit  to  Ross- 
must  be  very  short,  to  avoid  business  as 
can."  No  one  can  say  that  these  letten 
intention  of  possessing  a  Scotch  domicile,  ' 
by  the  ai^ument  on  the  other  side,  is  t 
retain  the  domicile  of  origin.  On  the  c 
the  letters  show  an  intention  to  make  . 
<*  real  habitation,"  the  "centre  of  his  afikii 
spot  on  which  he  constituted  his  "  larem 
rum  suarum  summam."  It  is  a  most  im 
cumstance  that  the  house  in  Gloucestet 
taken  by  Sir  Hugh  on  a  lease.  The  ] 
being  right  as  to  the  fact  of  the  domicile 
decided  by  the  cases  of  Strathmore  v.  Bow' 
V.  Patrick,  and  Rose  v.  Ross. 

But  even  supposing  the  matrimonial  dor 
Scotland,  that  would  not,  under  the  facts  o 
render  the  Appellant  legitimate.  The  hi 
this  country,  and  it  occurred  before  mar 
the  law  of  this  country,  legitimacy  cann 
ferred  by  a  subsequent  marriage.  The  sts 
child,  which  it  will  not  be  denied  dep^ids 
the  parent,  cannot  be  afterwards  changed. 
pression  that,  by  the  law  of  England,  bastar< 
lible  may  be  correct  or  not,  but  it  is  pla 
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place  indelible,  the  status  of  the  individual  is  inde-        i840. 
lible.  The  authorities  of  Lords  JSZrfon,  Redesdah^  Lynd'      munro' 
hurstj  Brougham^  and  JVynford^  all  go  to  show  that  »• 

the  place  of  the  marriage  and  the  birth  determine  the 
status ;  and  they  are  all  founded  upon  the  judgments 
of  Courts  or  the  authorities  of  the  most  recognised 
text  writers.  If  that  is  so,  then  the  status  here  has 
been  so  determined.  If  Merlin  (^),  as  it  is  supposed, 
really  makes  the  question  depend  on  the  acquisition 
of  the  right  of  citizenship,  he  is  in  error ;  for  all  the 
authorities  show  that  domicile,  such  as  is  acquired 
by  long  residence  and  having  the  centre  of  a  man's 
affairs  in  a  particular  spot,  and  nothing  else,  can  be 
considered  as  affecting  it.  Domicile,  again,  is  not 
decided,  as  Merlin  intimates,  by  the  residence  being 
with  or  without  the  esprit  de  retour.  It  is  constituted, 
as  Lord  Stowell  said,  by  the  permanency  of  the  habita- 
tion. But  domicile  does  not  decide  the  question  of 
legitimacy,  which  depends  on  other  circumstances. 
After  reviewing  all  the  authorities.  Lord  Brougham^  in 
Birtwhistle  v.  VardiU  (/),  says,  speaking  of  the  ques- 
tion of  legitimacy,  **  the  whole  inclination  of  a  man's 
mind  must  be  towards  that  law  which  prevails  where 
each  man  is  born  and  where  his  parents  were  married, 
supposing  the  countries  to  be  one  and  the  same ;  and 
if  they  differ,  I  should  then  say  the  law  of  the  birth- 
place must  prevail."  There  can  be  no  authority  for 
giving  to  a  child  bom  out  of  Scotland  the  benefit,  or 
imposing  on  it  the  liabilities,  of  the  Scotch  law :  so 
that,  even  admitting,  for  the  sake  of  argument,  that 
the  domicile  of  the  father  before  marriage,  and,  since 
marriage,  that  of  the  mother  of  the  Appellant  is  to  be 
treated  as  Scotch^  and  the  marriage  as  a  Scotch  mar- 

{k)  9to1.  QueBtioD0  de  Droit » 174.        (Q  AntCf  Vol.  II.  p.  272. 
VOL.  VII.  3  L 
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1840.       riage,  still  it  is  confidently  submitted  that,  on  every 
MuNR        authority,  the  child,  having  been  bom  in  England 
V.  and  bom  illegitimate,  must  so  remain. 

Mum  BO. 

Mr.  Fleming,  on  the  same  side : — ^The  case  divide* 
itself  into  two  parts,  the  first  of  which  is  the  question 
of  domicile.  It  is  admitted,  that  if  the  domicile  is  not 
decided  to  be  Scotch,  the  Appellant  has  no  right  to 
the  declarator  now  prayed.  The  second  point  relates 
to  the  status  of  the  Appellant,  and  amounts  to  this, 
can  she,  under  any  circumstances,  be  considered  l^i- 
timate?  The  Ist  Will.  4,  c.  69,  gives  jurisdiction  (») 
in  these  matters  to  the  Court  of  Session,  instead  of  the 
Court  of  the  Commissary.  Unless  the  latter  Court 
could  before  that  statute  have  entered  on  the  considera- 
tion of  this  case,  the  Court  of  Session  cannot  now  have 
any  authority  to  do  so.  The  old  authorities  are  there- 
fore applicable  here.  The  law  relating  to  domicile^ 
as  stated  by  the  other  side,  cannot  be  supported.  Inten- 
tion is  not  everything ;  or  if  intention  is  to  govern,  it 
must  do  so  when  ascertained  by  the  acts,  and  not  by 
the  expressions  of  the  party.  The  chief  authorities 
declaring  what  is  domicile  are  the  Code  Napoleon  (n), 
Denisart  (o),  Pothier  (p),  Story  (q) ;  and  they  are  all 
collected  in  Burge  (r).  Vattel  (s)  has  defined  dorni^ 
cile  to  be  a  fixed  residence  in  any  place  with  an  inten- 
tion of  always  staying  there ;  but  Story  (<)  truly  ob- 
serves, that  "  it  would  be  more  correct  to  say  that  that 
place  is  properly  the  domicile  of  a  person  in  which  his 
habitation  is  fixed,  without  any  present  intention  of 
removing  therefrom."     Taking  all  these  authorities 


(m)  S.  33.  (q)  Confl.  of  Laws,  c.  3. 

(n)  Cod.  Civ.  8. 102,  103.  (r)  Com.  Col.  &  For.  Law,  40, 

'  '  Art.  Domicile,  513.  (s)  Bk.  1,  c.  19,  a.  22. 

Introd.  Gmi.  c.  1,  s.  9.  (0  Confl.  of  Laws,  c.  3,  a.  43. 
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together,  it  is  impossible  to  say  that  the  Appellant        i84o. 
here  can  bring  herself  within  their  operation.     Sir      munro' 
Hugh  Munro  gave  the  strongest  intimation  of  his  in-  v. 

tention  as  to  domicile,  by  taking  a  lease  of  the  house  in 
Gloucester-place.  His  intention  is  therefore  against 
the  Appellant's  title.  But  the  mere  fact  of  a  long  resi- 
dence in  a  particular  place,  without  any  expression  of 
intention  as  to  domicile,  has  been  declared  by  Lord 
Eldon  sufficient  to  induce  him  to  declare  that  the  domi- 
cile was  in  that  place.  Such  were  the  circumstances 
as  stated  by  his  Lordship ;  Tovey  v.  Lindsay  (w).  That 
doctrine  agreed  with  the  opinion  of  Lord  Stowell,  in 
the  case  of  the  Harmony  (x).  Boul/enois  gave  a  direct 
opinion  (y)  that  the  status  of  legitimacy  or  illegiti- 
macy was  one  of  those  states  or  conditions  of  people 
which  do  not  change  with  the  change  of  domicile :  an 
opinion  which  is  adopted  by  Mr.  Burge  in  his  very 
learned  work  {z).  And  Lord  Chief  Baron  Alexander, 
in  delivering  the  opinion  of  the  Judges  in  Birtwhistle 
V.  Vardill  (a),  says,  "  The  character  of  legitimacy  or 
illegitimacy  attached  to  the  persons  of  English  or 
American  claimants  by  their  own  law,  accompanies 
them  everywhere,  and  would  prevent  their  being  re- 
ceived as  heirs  everywhere  within  the  limits  of  the 
Christian  world."  There  can  be  no  partial  legiti- 
macy; it  must  exist  everywhere  if  it  exists  at  all. 
Now  it  is  impossible  to  say  that  the  Appellant  is  legi- 
timate in  the  Courts  in  England.  If  so,  she  cannot, 
according  to  these  authorities,  be  legitimate  anywhere. 
Supposing  the  domicile  of  the  father  and  mother  at 
the  time  of  the  marriage  to  have  been  Scotch,  that 

(m)  Dow,  133.  («)  Comm.  Col.  &  For.  Law, 

(j)  2  Rob.  Adm.  Rep.  324.  105. 

(y)  Tom.  2,  tit.  2,  c.  l,ob8.  (a)  AntejVoVll.  581. 
22,  p.  10. 

3  L  2 
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1540.       would  not  affect  the  question  of  the  legitimacy  of  the 
^j^i^^     child  which  had  been  born  in  England  some  year» 
»•  before  that  marriage.     It  will  be  said,  however,  that 

to  this  remark  the  law  of  Scotland  iuTuishes  sn  excep- 
tion, by  conferring  legitimacy  on  the  children  through 
a  marriage  of  their  parents  celebrated  at  any  distance 
of  time  after  their  birth.  But  that  proposition,  if  so 
stated,  is  not  correct.  The  subsequent  marriage  will 
only  confer  legitimacy  under  peculiar  circumstances. 
The  parties  must  be  Scotch,  the  marriage  must  be 
Scoichj  and  there  must  have  existed  no  impediments 
to  the  marriage.  It  is  submitted,  too,  that  a  subse- 
quent  marriage  in  Scotland  will  not  confer  legitimacy 
on  a  child  previously  born  out  of  Scotland.  The  doc- 
trine of  legitimation  by  subsequent  matrimony  has 
only  been  the  law  of  Scotland  during  the  last  two  or 
three  centuries ;  nor  has  its  operation  been  admitted 
in  any  decided  cases  except  where  all  the  parties  have 
been  Scotch,  and  the  events  have  taken  place  in  Scot- 
land.  It  is  said  to  have  been  borrowed  from  the  canon 
law,  but  it  was  at  first  somewhat  doubtfully  recognised 
by  the  law  writers  of  Scotland ;  they  put  it  forward, 
but  in  general  terms.  Such  ^as  the  mode  in  which 
Lord  Kaines  treated  it  (i).  In  ancient  times  it  was 
certainly  unknown.  It  is  not  mentioned  as  a  law 
of  Scotland  in  the  Regiam  Magistatem ;  and  it  has 
not  been  introduced  by  the  authority  of  any  statute. 
It  exists  alone  upon  comparatively  recent  custom. 
And  even  in  modem  times,  the  best  writer  on  the  law 
of  Scotland  shows  that  the  operation  of  this  peculiar 
law  is  not  so  univereal  in  itself,  nor  so  easily  applied, 
as  it  is  contended  to  be  in  this  case.  Bell,  iu  his 
"  Principles  of  the  Law  of  Scotland  (c),"    says,   that 

(b)  Bk.  3,  8.  8.  (c)  3d  Edit.  p.  444. 
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ivhere  the  domicile  of  the  parents  at  the  birth  and  the  i84o. 
marriage  is  Scotch^  the  cliild  is  legitimated,  but  that  munro 
it  does  not  become  so  by  the  parents  going  to  Scotland  «'• 

to  marry.  This  mode  of  speaking  of  the  parents  in 
the  plural  number  must  be  taken,  in  so  careful  and 
accurate  a  writer,  as  an  indication  of  his  opinion  that 
it  would  not  be  sufficient  if  only  one  of  the  parents 
fulfilled  these  conditions.  That  would  show  that  tlie 
domicile  not  of  one  but  of  both  must  be  Scotch.  The 
Appellant  here  must  contend  not  that  she  was  legiti- 
mated by  the  marriage,  but  that  she  was  legitimate 
from  the  beginning.  But  such  an  argument  would 
at  once  be  fatal  to  her  claim ;  for  at  the  beginning, 
namely,  from  the  moment  of  birth,  and  for  some  years 
afterwards,  it  is  clear  that,  both  in  fact  and  in  law,  by 
*  the  law  of  Scotland  as  well  as  England^  she  was  not 
legitimate;  yet  to  the  extent  of  that  argument  she 
must  go,  in  order  to  bring  herself  within  the  Scotch 
law,  for  such  was  distinctly  stated  to  be  the  Scotch 
law  in  the  case  of  Birtwhistle  v .  Vardill  {d) :  a  doc- 
trine most  fully  borne  out  by  all  the  principles  de- 
ducible  from  preceding  cases.  From  all  the  authori- 
ties it  is  clear  that  the  status  of  the  person,  especially 
the  status  of  legitimacy,  must  be  judged  of  by  the  law 
of  the  country  where  that  status  originated.  The  sub- 
sequent domicile  of  the  parents  cannot  aflfect  it.  That 
domicile  will  not  confer  on  the  child  the  capacity  to 
acquire  legitimacy.  And  when  Boullenois  and  Merlin 
are  quoted  to  show  that  a  child,  bastard  in  £?igland^ 
may  become  legitimate  in  France,  the  expressions  of 
the  latter  must  be  attended  to,  and  they  clearly  prove 
that  in  his  opinion  such  a  change  could  only  take 
place  after  the  naturalisation  of  both   parents  aud 

{d)  Per  Lord  Brougham,  ante,  Vol.  H.  p.  588. 

3  L  3 
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1840.  child.  That  word  does  not  mean,  as  it  has  been  con- 
tended,  domicile,  it  means  naturalisation  in  the  ordi- 
nary sense  of  that  term ;  an  act  of  the  supreme  autho- 
rity of  a  country,  adopting  as  native-bom  citizens 
persons  who  had  hitherto  been  foreigners  in  it.  Such 
an  important  change  may  be  worked  in  that  country 
by  its  supreme  authority,  but  it  cannot  be  the  result 
of  the  mere  act  of  the  parties  themselves.  In  this 
case  all  that  has  been  done  is  the  act  of  the  parties, 
and  it  has  no  such  force  as  to  change  the  status  which 
the  law  of  the  country  where  the  Appellant  was  bom 
fixed  upon  her  at  the  moment  of  her  birth. 

Mr.  Pembertan,  in  reply : — ^The  domicile  of  the 
father  is  that  of  both  the  spouses  The  incidents  of 
the  marriage  are  not  governed  by  the  place  of  the 
marriage  nor  of  the  birth,  but  by  the  domicile  of  the 
spouses.  If  there  is  a  conflict  of  law  here,  as  the  mat- 
ter to  be  affected  is  Scotch  estate,  the  Scotch  law  must 
govern.  The  declarator  asked  is,  that  the  Appellant 
is,  as  persona  designata  under  an  entail,  entitled  to  be 
declared  the  heir  of  Sir  Hugh  Munro,  according  to 
the  law  of  Scotland :  it  is  therefore  solely  a  question 
to  be  decided  by  that  law.  Domicile  must  decide 
this  case.  Residence  is  one  of  the  indications  of 
intention  as  to  domicile,  but  it  is  not  conclusive. 
Intention  is  superior  to  mere  length  of  residence. 
Here  the  intention  was  clear.  Never  for  one  moment 
did  Sir  Hugh  Munro  show  an  intention  to  abandon  his 
domicile  of  origin ;  on  the  contrary,  he  always  mani- 
fested his  sense  of  Scotland  being  his  home^  though 
London  was  his  temporary  residence.  While  in 
London^  he  might,  in  the  words  of  the  code,  be  de- 
scribed as  travelling.  His  fortune,  his  rank,  his 
habits,  all  connected  him  with  Scotland ;   and  family 
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differences  first,  and  afterwards  the  attachment  he  had  1840. 
formed  in  this  country,  only  persuaded  him  to  delay 
a  return  to  his  native  country :  but  with  his  agents 
there  he  kept  up  a  continual  communication,  and  his 
Scotch  domicile  was  never  lost.  His  domicile  made 
his  marriage  a  Scotch  marriage,  and  conferred  on  his 
child  all  the  benefits  of  such  a  contract. 


The  Lord  Chancellor : — My  Lords,  in  these  cases  i84o : 
the  first  point  to  be  considered  is  the  rule  of  the  law  "^"* 
of  Scotland^  as  to  the  effect  of  a  subsequent  marriage 
of  a  domiciled  Scotsman  upon  tlie  issue  of  the  parties 
bom  before  the  marriage,  when  the  birth  of  such  issue 
and  the  ceremony  of  marriage  took  place  out  oi  Scot^ 
land.  Not  that  all  those  circumstances  occur  in  tlie 
case  of  Lady  Dalhousie  v.  M^Douall ;  but  as  they  do 
in  that  of  Munro  v.  Munro,  it  will  be  convenient  to 
consider  the  whole  of  the  proposition,  and  then  apply 
the  result  to  the  particular  circumstances  of  each  case- 
To  whatever  principle  the  law  of  legitimation  by 
subsequent  marriage  be  attributed,  there  can  be 
no  doubt  of  the  generality  of  the  rule  wliere  the 
parents  were  capable  of  contracting  marriage  at  the 
birth  or  conception  of  the  child.  Wherever,  there- 
fore, a  marriage  follows  the  birth  of  children  procre- 
ated of  the  parties  to  the  marriage,  all  the  requisites 
concur  which  are  required  by  the  terms  in  which  the 
rule  is  laid  down,  assuming  always  that  the  circum- 
stances are  such  as  to  bring  the  case  within  the  ope- 
ration of  the  law  of  Scotland;  and  as  the  laws  of  every 
country  generally  affect  all  those  who  have  their  do- 
micile in  such  country,  it  would  appear  that,  in  order 
to  bring  any  particular  case  within  this  rule  of  the 
law  of  Scotlandj  it  could  only  be  necessary  to  show 
that  the  domicile  of  the  parties  was  Scotch. 

3  l4 
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i8io.  The  consideration  is  of  much  importance  in  a  case 

MuKBo       ^"  which  it  is  said  that  no  precedent  can  be  found  in 
«•  which  the  particular  facts  of  this  case  occurred  ;  be- 

cause if  the  case  falls  within  the  terms  of  the  general 
rule,  such  rule  must  govern  it,  unless  it  can  be  shown 
that  there  is  principle  or  authority  for  making  it  an 
exception  to  the  general  rule,  and  withdrawing  it 
from  its  operation. 

The  two  circumstances  relied  upon  for  that  pur- 
pose are,  first,  that  the  child  was  bom  out  of  Scotland ; 
and  secondly,  that  the  marriage  took  place  out  of 
Scotland.  If  it  should  appear  that  neither  of  these 
circumstances  would,  by  itself,  take  the  case  out  of 
the  general  rule,  the  union  of  the  two  cannot  have 
that  effect.  It  can  hardly  be  contended  that  the 
country  in  which  the  marriage  takes  place  is  mate- 
rial :  it  has  never  been  considered  material  by  the 
writers  upon  civil  law,  nor  so  treated  in  the  deci- 
sions of  the  Courts.  In  De  Conty's  case  (e),  the  mar- 
riage, although  it  took  place  in  England,  conferred 
legitimacy  on  a  child  whose  domicile  of  origin  was  in 
France.  The  law  of  the  country  where  the  marriage 
is  celebrated  ascertained  its  validity ;  the  law  of  the 
country  of  the  domicile  regulated  its  civil  conse- 
quences. But  if  the  place  of  the  marriage  be  not 
material,  still  less  can  the  place  of  the  birth  be  so  con- 
sidered. The  law  of  Scotland  assumes  that  what  in 
that  country  is  considered  as  equivalent  to  a  mar- 
riage, took  place  before  the  birth  or  conception  of  the 
child.  If  that  be  assumed,  how  can  it  be  material  in 
what  country  the  child  was  born  ?  This  assumption 
is  adopted  for  the  purpose  of  legitimatising  the  issue: 
why  is   it  to  be  abandoned  when  it  is  peculiarly  ne- 

{e)  Guessiere,  toai.  2,  b.  7,  c.  7. 
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cessary  for  that  purpose?  If  a  domiciled  Scotchman  i84o. 
be  in  the  habit,  for  business  or  pleasure,  of  passing  munro 
part  of  his  time  beyond  the  border,  and  some  of  his  ^' 

children  are  born  within  and  some  without  the  limits 
of  Scotland  J  can  it  be  the  law  that  a  subsequent  mar- 
riage should  legitimatise  some  only  of  his  children, 
and  leave  the  rest  illegitimate  ?  It  has  been  assumed 
in  argument,  that  any  of  such  children,  born  in  a 
country  which  allowed  legitimation  per  subseqtiens 
watrimonium  would  be  legitimate  in  Scotland^  but  not 
if  born  in  England^  or  in  any  other  country  which 
did  not  recognise  such  legitimation.  This  argument 
is  founded  upon  the  supposed  indelibility  of  bastardy, 
and  seems  to  have  its  origin  in  the  circumstance  of 
some  very  learned  persons  having  used  expressions 
applicable  to  English  law  upon  a  question  of  purely 
Scotch  law.  If  English  parents  have  a  child  bom  in 
another  country,  could  the  legitimacy  of  such  child  in 
England  be  affected  by  any  law  of  such  country? 
The  eflfect  of  a  Scotch  marriage  must  be  judged  of 
with  reference  to  Scotch  law,  and  that  law  not  only 
does  not  admit  the  doctrine  of  the  indelibility  of  bas- 
tardy, but  on  the  contrary  holds  that  no  bastardy  is 
indelible,  unless  the  parents  were  at  the  time  of  the 
birth  incapable  of  marrying.  If,  therefore,  the  law 
of  England  be  imported  into  the  consideration,  the 
effect  of  the  Scotch  marriage  is  judged  of,  not  by  the 
law  of  Scot/and  but  by  the  law  of  England. 

In  this  view  of  the  law  of  Scotland^  all  the  learned 
Judges  of  the  Court  of  Session,  with  the  single  excep- 
tion of  the  Lord  President,  concurred;  and  he  founded 
his  dissent  upon  the  rule  of  the  law  of  England  as  to 
the  indelibility  of  bastardy,  and  upon  expressions  of 
English  lawyers.  But  he  adds,  "  in  the  case  of  Rose 
V.  Rossj  I  stated  in  my  opinion  that  I  would  not  take 
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1840.  the  law  from  such  an  extreme  case  as  that  of  a 
woman  taken  suddenly,  and  perhaps  prematurely,  in 
labour,  whilst  travelling  in  England  with  or  without 
her  paramour,  and  brought  to  bed  of  a  bastard  there 
and  then ;  returning  with  it  on  her  recovery  to  Scot- 
land. That  is  an  extreme  case ;  and  what  might  be 
the  law  as  to  it,  we  must  endeavour  to  settle  when  the 
ease  occurs/'  Beyond  all  doubt,  a  child  so  bom 
would  be  affected  with  indelible  bastardy  in  England ; 
and  if  that  is  to  regulate  his  status  in  Scotland^  the 
peculiar  circumstances  referred  to  would  not  make 
an  exception  in  his  favour. 

For  these  reasons,  and  upon  these  authorities,  if 
the  question  were  to  be  decided  upon  the  general 
principles  of  the  civil  law,  or  upon  the  law  as  esta- 
blished in  Scotland^  there  would  not,  I  think,  be  any 
difficulty  in  coming  to  the  conclusion  that  the  child 
of  a  Scotchman^  though  born  in  England^  would  be- 
come legitimate  for  all  civil  purposes  in  Scotland,  by  a 
subsequent  marriage  of  the  parents  in  England,  if  the 
domicile  of  the  father  was,  and  continued  throughout 
to  be  Scotch.  It  remains  to  be  inquired  whether 
there  are  authorities  against  such  a  conclusion. 

In  Shedden  v.  Patrick  (f)  the  question  did  not 
arise,  because  the  father  was  there  held  to  be  domi- 
ciled in  America.  In  that  case,  therefore,  there  was 
wanting  that  only  circumstance  upon  which  rests  the 
title  of  the  child  to  claim  the  benefit  of  the  laws  of 
Scotland. 

In  Strathmore  v.  Bowes  (g),  if  it  was  not  assumed 
that  the  domicile  of  the  father  was  English,  it  cer- 
tainly does  not  appear  to  have  been  proved  to  be 
Scotch;  Lord  Eldon  saying  the  domicile  was  princi- 

(/)  Diet  Decis.  «  Foreign,"        (^)  4  Wila.  &l  Shaw,  App.  89. 
App.  n.  6,  1  July  1803. 
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pally  in  England  \  but  the  decision  seems  to  have       1840. 
turned  upon  this,  that  the  claim  was  to  a  British      ^^ 
peerage.     Whatever  expressions  may  have  fallen  from  v. 

Lord  Redesdalcj  for  none  can  be  quoted  as  coming 
from  Lord  EJdon,  the  decision  of  that  case  cannot  be 
quoted  as  an  authority  in  a  case  respecting  Scotch 
property,  in  which  the  domicile  of  the  father  was 
Scotch, 

In  Hose  V.  Ross  (A),  the  domicile  of  the  father  was 
English.  Lord  Lyndhurst  stated,  as  the  ground  of 
his  opinion,  that  although  the  marriage  was  in  Scot- 
landj  it  was  a  marriage  of  persons  having  an  English 
domicile,  and  coming  into  Scotland  for  the  purpose 
of  the  marriage  only.  If  this  case  proves  anything 
bearing  upon  the  present,  it  is  that  it  is  not  the  place 
of  the  marriage,  but  the  domicile  of  the  parties 
married,  which  regulates  the  civil  consequences  of 
the  marriage. 

For  the  same  purpose,  and  for  that  only,  the  case 
of  Warrender  v.  Warrender  (i)  has  application  to 
the  present,  because  in  that  case  it  was  assumed,  and 
I  think  correctly,  that  for  civil  purposes  in  Scotland, 
a  marriage  in  England  of  a  domiciled  Scotchman  was 
to  be  considered  as  a  Scotch  marriage. 

These  decisions,  therefore,  do  not  establish  any 
principle  or  lay  down  any  rule  inconsistent  with  the 
proposition  that  the  child  of  a  Scotchman,  though 
bom  in  England,  becomes  legitimate  for  all  civil  pur- 
poses in  Scotland^  by  the  subsequent  marriage  of  the 
parents  in  England^  if  the  domicile  of  the  father  was, 
and  continued  throughout  to  be  Scotch.  If  this  be 
the  rule  of  law  in  Scotland^  it  embraces  the  case  of 
Munro  v.  Munro,  and  therefore  includes  that  of  Ladt/ 

(h)  16  July  1830 ;  4  Wils.  &        (i)  Ante,  Vol.  H.  p.  488. 
Shaw,  289. 
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^^'       Dalhousie  v.  M^DoualU  and  renders  it  unnecessary 
MuNBo       to  consider  some  of  the  minor  points  discussed;  such 
MuKa        ^  whether  the  mother  had  or  had  not  lost  her  Scotch 
domicile,  and  whether  the  fact  of  the  conception  hav. 
ing  been  in  Scotland  might  not  of  itself  have  led  to 
a  decision  in  favour  of  the  legitimacy.      In  both  cases 
tl)e  question  of  fact  remains  to  be  considered,  namely, 
what  was  the  domicile  of  the  father.      In  both  cases 
the  domicile  of  the  father  was  originally  Scotch ;  and 
the  question  is  whether,  in  either  instance,  he  had 
at  the  time  of   the  marriage   lost  this  domicile  of 
origin. 

Questions  of  domicile  are  frequently  attended  with 
great  difficulty ;  and  as  the  circumstances  which  give 
rise  to  such  questions  are  necessarily  very  various,  it 
is  of  the  utmost  importance  not  to  depart  from  any 
principles  which  have  been  established  relative  to 
such  questions,  particularly  if  such  principles  be 
adopted,  not  only  by  the  laws  of  England^  but  gene- 
rally by  the  laws  of  other  countries.  It  is,  I  conceive, 
one  of  those  principles  that  the  domicile  of  origin 
must  prevail  until  the  party  has  not  only  acquired 
another,  but  has  manifested  and  carried  into  execu- 
tion an  intention  of  abandoning  his  former  domicile, 
and  acquiring  another  as  his  sole  domicile.  Such, 
after  the  fullest  consideration  of  the  authorities,  was 
the  principle  laid  down  by  Lord  Alvanlex/y  in  Somer- 
ville  V.  Somerville  (A),  and  from  which  I  see  no  reason 
for  dissenting.  So  firmly  indeed  did  the  civil  law 
consider  the  domicile  of  origin  to  adhere,  that  it  holds 
that  if  it  be  actually  abandoned,  and  a  domicile 
acquired,  but  that  again  abandoned,  and  no  new  one 
acquired  in  its  place,  the  domicile  of  origin  revives. 

(X)  5  Ves.  787. 
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To  effect  this  abandonmeut  of  the  domicile  of  origin,        i840. 
and  substitute  another  in  its  place,  it  required  le  con-      MunrT 
cours  de  la  volonU  et  dufait ;  animo  et  facto;  that  is,  v- 

the  choice  of  a  place;  actual  residence  in  the  place  then 
chosen  ;  and  that  it  should  be  the  principal  and  perma- 
nent residence ;  the  spot  where  he  had  placed  larem 
rerumque  acfortunarum  suarum  summam;  in  fact  there 
must  be  both  residence  and  intention.  Residence  alone 
has  no  eflfect  per  se,  though  it  may  be  most  important 
as  a  ground  from  which  to  infer  intention.  Mr.  Burge, 
in  his  excellent  work  (Z),  cites  many  authorities  from 
the  civilians  to  establish  this  proposition.  It  is  not, 
lie  says,  by  purchasing  and  occupying  a  house  or 
furnishing  it,  or  vesting  a  part  of  his  capital  there, 
nor  by  residence  alone,  that  domicile  is  acquired,  but 
it  must  be  residence  with  the  intention  that  it  should 
be  permanent.  In  allegations  depending  upon  inten- 
tion, difficulties  may  arise  in  coming  to  a  conclusion 
upon  the  facts  of  any  particular  case,  but  those  diffi* 
culties  will  be  much  diminished  by  keeping  steadily 
in  view  the  principle  which  ought  to  guide  the 
decision  as  to  the  application  of  the  facts. 

If,  then,  it  be  the  rule  of  law  of  Scotland  that  the 
domicile  of  origin  must  prevail,  unless  it  be  proved 
that  the  party  has  acquired  another  by  residence, 
coupled  with  an  intention  of  making  that  his  sole 
residence  and  abandoning  his  domicile  of  origin, — I 
cannot  think  that  there  will  be  much  difficulty  in 
coming  to  a  satisfactory  conclusion  upon  examining 
the  evidence  in  these  cases  with  reference  to  this  rule. 
In  the  case  of  Lady  Dalkousie  v.  M^Douall^  there  is 
really  no  difficulty  at  all.  There  is  nothing  in  that 
case  which   can  raise   a   question  as   to  the   father 

(/)  1  Comm.  Col.  &  For.  Laws,  54. 
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1840.       having  abandoned  his  Scotch  domicile.     In  the  case 

MuKRo       ^^    Munro   v.  Munro   the   difficulty   is   apparently 

^-  greater,  because  there  was  a  residence  in  JSnqland  of 

MUKRO.  Ill  •      1  1  .  ,  *     . 

many  years ;  but  the  only  period  to  be  considered  is 
ftom   the  father  quitting  Scotland  in   1794,  to  the 
time  of  the  marriage,  1801.     There  was  a  sufficient 
reason,  independently  of  any  intention  of  changing 
his  domicile,  for  his  leaving  Scotland  in  1794.     His 
family  house  was  not  in  a  fit  state  for  residence,  and 
he  had  failed  in  efiecting  a  proposed  arrangement 
with  his  mother  by  which  he  wished  to  obtain  for  his 
own   use  the  house  where  she  lived.      There  is  no 
ground  for  supposing  that  he  at  that  time  intended  to 
abandon  Scotland ;  the  reverse  is  proved  by  the  first 
letter  he  wrote  after  his  arrival  in  London  (3d  of 
September  1794),  in  which  he  gives  directions  about 
keeping  some  land  in  grass,  the  only  farming  he  takes 
pleasure  in,  and  about  clothes  presses  for  his  dressing- 
room  at  Fowlis.     In  Nove^nher  1794  he  occupied  the 
office  of  deputy-lieutenant  of  Ross-shire.     In   1795, 
on  the  9th  of  February^  he  gave  directions  for  the 
preparations  of  a  will  in  the  Scotch  form; 'and  in  a 
letter  of  the  14th  of  June^  he  states  his  intention  of 
being  in  Ross-shire  at  the  end  of  the  month,  which  by 
subsequent  letters  it  appears  was  prevented  by  an 
attack  of  illness.     He,  in  a  letter  of  the  1st  of  Sep^ 
tember  1796,   expresses  his  regret  at  having  been 
prevented  going  to  Scotland ;  and  in  a  letter  of  the 
14th  of  September,  he  says  he  shall  be  there  early 
next  summer;  and  in  a  letter  of  the  18th,  he  says  that 
he  shall,  after  Whitsuntide  next,  take  the  manage- 
ment of  his   estate  into   his   own   hands.     Similar 
expressions  occur  in  many  letters  of  1795  and  1796. 
In  a  letter  of  the  7th  of  October  1796,  he  says,  "I 
shall  be  in  Ross-shire  next  year,  and  should  imforeseen 
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events  oblige  me  to  defer  my  journey/'  &c. ;  and  in  a  1840. 
letter  of  the  27th  of  October^  he  directs  the  payment  munro 
in  kind  of  hens  and  eggs  to  be  continued,  saying,  v. 

"  when  at  home  I  shall  have  occasion  for  them/* 
Many  letters  in  1797  speak  of  his  intended  journey 
to  Scotland;  and  in  one  of  the  26th  of  November  1797, 
he  says,  "  my  journey  to  Moss-shirej  so  long  and  often 
retarded  by  circumstances  which  I  could  not  foresee, 
is  now,  by  the  advice  of  my  friends  here,  given  up 
till  next  summer." 

It  appears  that  before  this  time,  that  is,  in  1794  or 
1795,  the  connexion  between  the  Appellant's  father 
and  mother  had  been  formed,  and  she  was  bom  in 
September  1796,  which  may  well  account  for  the 
continued  postponements  of  his  intended  journey  to 
Scotland ;  but  he  does  not  appear  ever  to  have  aban- 
doned the  intention ;  for  in  a  letter  of  the  28th  of 
March  1798,  to  a  person  in  Scotland^  he  says  that 
he  expects  very  soon  to  be  able  to  write  him  the 
time  at  which  he  proposed  himself  the  pleasure  of 
seeing  him.  In  1799,  1800,  and  1801,  he  gives 
directions !  for  the  fitting  up  of  his  family  residence 
in  Scotland^  and  for  that  purpose  sends  large  quan- 
tities of  furniture  from  London;  and  in  September 
1801  he  marries  the  Appellant's  mother,  and  by  let- 
ter of  the  same  year  speaks  of  his  intention  of  coming 
to  Scotland.  In  a  letter  of  the  16th  of  April  1802, 
he  says,  "  I  have  resolved  to  be  at  Fowlis  as  soon  aa 
the  house,  which  is  painting  and  papering,  can  be 
inhabited ;  but  as  these  things  do  not  depend  upon 
my  wishes,  I  cannot  fix  positively  any  time.  I  hope 
to  be  in  Mdinburgh  in  July  or  August.'*  He  accord- 
ingly went  to  Scotland  that  year  with  his  family,  and 
resided  in  his  family  house  at  Fowlis^  and  there  con- 
tinued till  1808,  the  Appellant's  mother  having  died 
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1840.       there  in  1803.     Lord  Corehousey  who  entered  much 
into  this  part  of  the  case,   in  commenting  on  this 
correspondence,  asked  this  question:  *'  Do  these  ex- 
pressions, when  read  in  connexion  with  the  context, 
import  that  he  was  to  return  to  Scotland,  with  a  view 
to  settle  permanently  there,  and  to  live  at  the  castle 
of  Fowlis  during  the  rest   of  his  life  ?     The  very 
reverse  is  manifest."     And  then   he  observes  upon 
expressions  used,  indicating  that  the  promised  visit 
to  Scotland  would  be  short.   Those  observations  would 
be  highly  important  if  the  question  was,  whether  by 
his  subsequent  residence  in  Scotland  he  had  acquired 
a  new  domicile  there ;  but  they  do  not  appear  to  me  to 
touch  the  question  whether  he  had  abandoned  the 
domicile  of  origin  in  that  country,  which  can  only  be 
effected  by  evidence  of  an  intention  to  do  so,  accom- 
panying the  act  of  a  residence  elsewhere.     If  he  even 
formed  such  an  intention,  to  what  period  is  the  adop- 
tion of  that  resolution  to  be  referred  ?  in  order  to  be 
of  any  effect  upon  the  present  question,  it  would  be 
at  some  time  prior  to  September  1801,  the  date  of  the 
marriage. 

That  he  took  a  lease  of  the  house  in  Gloucester^ 
place,  and  formed  an  establishment  there,  has  been 
much  relied  upon,  and,  in  the  absence  of  better  evi- 
dence of  intention  as  to  his  future  domicile,  might  be 
important  as  affording  evidence  of  such  intention, 
but  cannot  be  of  any  avail  when  from  the  correspond- 
ence the  best  means  are  afforded  of  ascertaining  what 
his  real  intentions  were.  The  having  a  house  and  an 
establishment  in  London  is  perfectly  consistent  with  a 
domicile  in  Scotland.  This  fact  existed  in  Somermlle 
V.  Somerville,  and  in  Warrender  v.  Warrender.  Tak- 
ing, therefore,  the  rule  of  law  as  to  the  domicile  of 
origin  to  be  what  I  have  before  stated,  and  applying  the 
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evidence  to  that  rule,  I  do  not  find  it  proved  that        i840. 
the  Appellant's  father  acquired   a  new  domicile  in      ^' 
England  with  the  intention  of  making  that  his  sole      ^    v, 
residence,  and  abandoning  his  domicile  of  origin  in 
Scotland. 

If  that  be  a  correct  conclusion  from  the  evidence, 
it  follows  that  the  Appellant  in  Munro  v.  Munro^ 
being  the  child  of  a  domiciled  Scotchman,  had,  at 
the  moment  of  her  birth,  a  capacity  of  being  legiti- 
mated by  the  subsequent  marriage  of  her  parents  for 
all  civil  purposes  in  Scotland^  and  that  she  accor- 
dingly, by  the  subsequent  marriage  in  1801,  became 
legitimate,  and  as  such  capable  of  succeeding  to  the 
property  in  question. 

The  consequences  of  the  opinions  I  have  expressed 
are  these  : — I  propose  to  your  Lordships  to  affirm  the 
interlocutor  appealed  from  in  Lady  Dalhousie  v. 
M'Douallj  with  costs ;  and  to  reverse  the  interlocutor 
appealed  from  in  Munro  v.  Munro ^  and  to  remit  the 
cause  back  to  the  Court  of  Session,  with  a  declaration 
that  the  pursuer  (the  Appellant)  is  the  lawful  daughter 
of  Sir  Hugh  Munro. 

Lord  Brougham : — My  Lords,  I  had  not  the  good 
fortune  to  be  present  when  this  case  was  argued  ;  and 
therefore,  were  it  an  ordinary  case,  I  should  not  have 
expressed  any  opinion  whatever.  Nevertheless,  from 
the  part  I  have  so  frequently  taken  in  cases  of  this 
kind,  a  reference  to  which  has  been  made  in  disposing 
of  the  present  case,  both  in  the  Court  below  and  by 
my  noble  and  learned  friend  in  delivering  judgment 
here,  I  think  it  right  that  I  should  not  suffer  the 
decision  of  the  House  to  be  come  to  without  saying  a 
few  words. 

There  are  two  questions  for  the  consideration  of 
VOL.  vii.  3  M 
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1840.       your  LordshipB,  as  there  were  for  the  consideration 
MuNRo      of  the  Court  below.     The  first  is,  whether,  supposing 
^'  the  domicile  of  the  parties  at  the  time  of  the  mai> 

riage  to  have  been  in  Scotland^  that  marriage  had 
the  effect  of  legitimatising  issue  bom  in  England 
before  the  marriage;  with  reference  to  the  question 
raised  before  the  Scotch  Court  as  to  the  title  of  the 
party  to  be  considered  an  heir  of  tailzie  to  a  Scotch 
real  estate,  quasi  an  estate  tail,  as  one  of  the  children 
of  the  heir  of  entail  then  in  possession  of  that  estate. 
The  next  question  is,  whether  the  domicile  was  English 
or  Scotch. 

My  Lords,  on  the  first  of  those  two  questions  it  is^ 
no  doubt,  fit  to  observe  that  this  is  at  present  for  the 
first  time  undergoing  decision.  It  has  frequently 
been  mooted  in  argument  by  text  writers,  in  discus* 
sions  at  the  bar,  and  occasionally  by  learned  Judges 
arguing  on  the  Bench,  but  up  to  this  time  no  decision 
has  ever  been  made  either  in  Scotland  or  here  upon 
the  point ;  namely^  whether  legitimisation  is  eflfected 
by  the  subsequent  marriage  of  the  parents  of  a  child 
born  out  of  wedlock,  that  child  being  bom  in  a  coun- 
try, and  that  marriage  being  celebrated  in  a  country, 
where  no  such  law  holds,  but  the  parties,  though  being 
in  that  country,  yet,  of  course,  at  the  time  of  the 
marriage  being  domiciled  in  Scotland,  where  the  ques- 
tion arises  touching  the  succession  to  real  estate  situated 
in  Scotland.  That  question  is  now  about  to  be  decided 
for  the  first  time  one  way,  having  been  disposed  of  in 
Scotland  upon  the  fact  only  the  other  way  ;  because, 
as  I  shall  presently  observe,  and  it  is  with  great  satis- 
faction I  state  it,  the  great  majority  of  the  learned 
Judges  in  the  Court  below,  who  dealt  with  the  ques- 
tion of  law,  came  to  the  same  conclusion  as  that  to 
which  I  tmst  your  Lordships,  on  the  recommenda- 
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tioii  of  my  noble  and  learned  friend,  are  now  about  i84o. 
to  come ;  but  they  did  not  feel  themselves  called  upon  munro 
to  decide  the  case  on  that  point.     It  is  needless  to  ». 

add  that  this  decision  does  not  run  counter  to  tlie 
previous  authorities,  but,  as  far  as  any  previous  deci- 
sion approaches  the  present  case,  all  the  weight  of 
authority  is  in  favour  of  the  judgment. 

I  have  now  to  remind  your  Lordships  of  the  weight 
of  judicial  authority  in  the  Court  below  upon  this 
question  ;  in  order  that  it  may  be  by  no  means  sup- 
posed that,  because  your  Lordships  are  reversing  this 
judgment,  you  are  laying  down  principles  of  law  con- 
trary to  the  opinion  of  the  learned  Judges  from  whose 
decision  the  appeal  comes. 

The  five  learned  Judges  who  formed  the  majority 
whose  decision  you  are  about  to  reverse,  but  to  reverse 
on  the  ground  of  fact :  those  five  learned  Judges,  in 
the  first  part  of  their  statement,  seem  rather  to  save 
the  question.  They  seem  not  to  dispose  of  the  ques- 
tion, but  give  afterwards  a  very  plain  opinion  in  the 
affirmative :  I  mean  the  Lord  Justice  Clerk,  and  the 
other  four  who  agreed  with  him.  They  state  the 
difficulties  which  they  think  exist,  in  the  first  place, 
on  the  supposition  of  Sir  Hugh  being  a  domiciled 
Scotchman  :  **  Even  upon  this  supposition,  however, 
we  think  the  pursuer  must  have  had  difficulties  to 
encounter  which  have  not  yet  been  resolved  by  any 
clear  authority  in  the  law  of  either  country.  Some  of 
the  dicta  in  the  ultimate  decision  of  the  cases  oiShed-- 
den^  of  Strathmore,  and  of  ItasSi  seem  to  point  to  a  con- 
clusion against  her  ;  while  others  of  the  very  highest 
authority,  in  the  more  recent  case  of  Sir  George  War-- 
render  J  have  rather  a  contrary  bearing.  But  holding, 
as  we  do,  that  the  domicile  of  the  husband  was  also 
English^  we  humbly  conceive  that  there  is  no  autho- 
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1840.       rity  on  which  the  claim  of  the  pursuer  can  be  sup- 
MuNRo'      ported.-'     Had  it  stopped  there,  I  should  have  said, 
V.  as  I  did  some  time  ago,  that  their  Loi*dships  being  of 

opinion  that  the  fact  of  the  Scotch  domicile  was  not 
established,  they  had  no  occasion  to  dispose  of  the 
question  of  law  at  all,  as  the  question  of  law  did  not 
arise  unless  the  fact  of  the  Scotch  domicile  was  proved: 
but  what  follows  seems  clearly  to  intimate  that  those 
learned  Judges  were  of  the  same  opinion  upon  the 
point  of  law  with  the  majority,  though  they  differed 
from  them  in  point  of  fact ;  for  they  say,  "  The  law, 
therefore,  under  which  they  themselves  intended  to 
live  as  married  persons,  may  very  well  be  allowed  to 
settle  the  extent  of  their  rights  and  duties  as  wiA 
each  other,  but  cannot  affect  the  condition  of  childr^ 
previously  bom,  which  we  think  must  be  determined 
by  the  law  of  the  country  where  the  parents  were 
domiciled  at  the  birth  and  the  marriage.  If  the 
domicile  was  not  the  same  for  both  parents  at  these 
two  periods,  we  should  hold  that  that  of  the  father  at 
the  time  of  the  marriage  should  give  the  rule.  But 
as  they  were  the  same  in  this  case,  the  question  does 
not  arise :"  thus  agreeing  clearly  upon  the  point  of  law 
with  the  majority  of  the  learned  Judges,  though  they 
differed  in  point  of  fact.  They  all  agreed,  with  the 
exception  of  the  learned  Lord  President.  Lord  Core-- 
housCy  who  differed  upon  the  question  of  fact,  deU- 
vered  a  very  clear  judgment  upon  the  point  of  law; 
but,  with  the  exception  of  the  learned  Lord  President, 
all  the  Judges  of  the  Court  below  held  that  the  subse- 
quent marriage  of  the  parents  would  legitimate  the 
issue  before  marriage,  provided  the  parties  were 
domiciled  at  the  time  of  the  marriage  in  a  country 
the  law  of  which  recognises  legitimation  per  subse- 
quens  matrimonium. 

My  Lords,  the  learned  Lord  President  has  given  a 
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very  able,  and  in  my  opinion  a  very  striking  judg-        1840. 
ment,  particularly  striking  from  that  manly  straight-       mukro 
forwardness  which  characterises  all  the  judgments  of  ^' 

that  right  honourable  and  learned  Judge.  He  has 
applied  himself  to  the  question,  and  has  entered  into 
an  argument  which  had  a  very  considerable  eflfect  on 
my  mind  when  I  first  came  to  read  it ;  and  if  I  had 
not  looked  very  carefully  into  the  authorities  to  which 
he  refers,  I  should  have  found  great  difficulty  in  dif- 
fering from  his  Lordship  as  to  the  conclusion  at  which 
he  arrives ;  but  when  I  look  at  those  cases  which  have 
been  shortly  referred  to  by  my  noble  and  learned 
friend,  Shedden  v.  Patrick^  the  Strathmore  case,  and 
Rose  V.  RosSy  I  really  cannot  see  how  they  are  to  be 
taken  as  laying  down  the  rule  upon  which  the  Lord 
President  founded  his  judgment,  namely,  a  status 
indelible  through  life  being  affixed  upon  the  party 
by  the  law  of  the  country  where  that  party  was 
born,  that  character  being  one  of  indelible  illegiti- 
macy if  he  was  born  in  England^  the  law  of  England 
being  against  legitimation  by  subsequent  marriage. 
My  noble  and  learned  friend,  who  unfortunately  is  not 
now  present,  who  bore  a  principal  part  in  the  last  of  those 
cases,  Rose  v.  Ross  (w),  expressly  saves  the  question 
with  respect  to  the  domicile,  and  says  that  he  gives  no 
opinion  upon  that  part  of  the  case ;  and  the  result  of 
what  he  says  plainly  is  to  show  that  he  did  not  mean 
to  say  how  it  would  have  been  if  the  domicile  had 
been  Scotch^  the  domicile  in  that  case  plainly  being 
English^  and  the  buestion  therefore  no  more  arose 
there  than  it  would  have  arisen  here  had  the  fact  of  a 
Scotch  domicile  failed  the  pursuer ;  but  the  majority 
of  the  learned  Judges  were  agreed  in  the  early  part 
of  their  judgment  that  it  did  not  arise  at  all.     I  am 

(m)  Lord  Lyndhurst. 
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1840.       upon  the  whole  of  opinion  that  we  must  adopt  the 
"IT^    '      authority  of  these  cases,  or  the  dicta  of  these  cases. 
V.  It  is  chiefly  perhaps  what  is  said  by  Lord  Redesdale^ 

Mi'NKo.  which  may  not  be  very  accurately  reported,  which, 
after  all,  is  only  a  dictum^  and  not  necessary  for  the 
decision  of  the  case ;  it  is  chiefly  on  one  or  two  dictOj 
or  supposed  dicta^  of  that  noble  and  most  learned  Judge, 
to  whose  dicta  the  greatest  respect  is  due,  and  not 
certainly  upon  anything  decided,  that  the  Lord  Pre- 
sident founds  his  arguments. 

My  Lords,  with  respect  to  the  case  of  JVarrender  v. 
WarrendeTy  undoubtedly  as  far  as  that  case  goes  it  is 
in  favour  of  the  legitimacy  here,  because  the  domicile 
of  the  parties  there  was  clearly  held  to  be  Scotch. 
An  attempt  was  made  to  show  that  Lady  Warrender's 
domicile  was  not  Scotch^  with  a  view  to  another  branch 
of  the  argument,  but  we  all  agreed  here  that    her 
domicile  was  the  domicile  of  her  husband,  and  that 
both  parties  had  a  Scotch  domicile ;  and  we  held  the 
marriage  in  terms,  and  certainly  in  substance,  to  be 
in  the  nature  of  a  Scotch  marriage,  though  locally 
contracted    in   England.     But   though   the    case   of 
Warrender  v.  JVarrender  might  have  rested  entirely, 
and  in  my  opinion  safely,  upon  that  position,  of  the 
parties  having  a  Scotch  domicile,  yet  that  case,  pro- 
perly speaking,  did  not  depend  entirely  on  the  Scotch 
domicile,  as  regarded  the  nature   of  the   marriage, 
whether  dissoluble  or  indissoluble.     Upon  the  Scotch 
domicile,  as  regarded  the  jurisdiction  of  the  C!ourt,  no 
doubt  it  must  have  rested  ;  in  order  to  give  jurisdiction 
at  all  there  must  have  been  some  domicile;    but  as 
regarded  the  domicile  at  the  time  of  the  marriage, 
that  case  did  not  rest  entirely,  or  anything  like  entirely, 
on  the  domicile  of  the  parties  being  Scotch^  or  on 
its  being,  if  you  will,  a  Scotch  marriage;  because  both 
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myself  and  my  noble  and  learned  friend  who  con-       i840. 
eurred  in  that  decision,  were  clearly  of  opinion  that,      ^j^^J'JJ^ 
though   the    parties  had    been   domiciled   in    Eng-  v. 

land^  that  though  it  had  been  precisely  Lolleys  case, 
namely,  an  English  marriage  between  English  parties 
who  never  before  in  their  lives  had  crossed  the  Tweedy 
and  though  in  that  case,  by  the  rule  in  Lolleys  case, 
a  divorce  in  Scotland  of  that  marriage  would  have 
been  impotent  to  dissolve  it  for  all  English  purposes, 
including  the  right  of  the  parties  after  the  supposed 
dissolution  to  re-marry,  as  they  would  still  have  been 
guilty  of  bigamy  in  England^  yet,  that  in  Scotland, 
for  Scotch  purposes,  the  divorce   would   have  been 
valid  to  dissolve  the  vinculum  of  the  English  marriage 
as  far  as  regarded  all  Scotch  rights  and  all  Scotch 
considerations.     That  was  the  clear  opinion  both  of 
Lord    Lyndhurzt   and   myself;   the   only   diflference 
between  our  opinions  was,  that  I  went  a  step  further, 
and  held  that  Lolhy*^  case  was  wrongly  decided  even 
with  respect  to  England ;  but  neither  he  nor  I  enter- 
tained any  doubt  that  Lolley%  case  did  not  and  would 
not  affect  the  law  of  Scotland,  and  that  the  decision 
was  good  under  the  law  of  Scotland,  independently 
and  in  spite   of  the  decision  in  Lolleys  case,  and 
without  at  all  by  possibility  breaking  in  upon  Lolley's 
case,  any  more  than  Eolley's  case  could  break  in  upon 
that.     And  in  IV ar render  v.  JVarrender,  although  the 
parties  held  an  English  domicile,  and  the  lady  had 
never  before  crossed  the  Tweed,  there  was  a  jurisdiction 
in  the  Scotch  Court  to  deal  with  the  question  of  mar- 
riage, and  the  decree  by  that  Court  would  have  been 
valid,  notwithstanding  the  English  domicile ;  and  if 
your  Lordships  will  only  attend  to  the  manner  in 
which  my  noble  and  learned  friend  dealt  with  the 
whole  of  that  question,  which  he  went  very  elaborately 
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1840.       through,  you  will  see  that  there  cannot  be  the  least 
MuKRo      doubt  upon  what  the  effect  of  the  decision  was. 

»•  I  have  here  in  passing^  to  make  an  observation  which 

I  am  sorry  to  say  is  somewhat  m  tne  nature  of  a 
complaint.  Lord  Eldon  used  often  to  complain  in 
like  manner.  I  do  not  go  quite  so  far  as  he  did  when 
he  said  that  no  Court  was  treated  in  such  a  way  as 
this  Court,  the  highest  Court  of  all,  was;  but  he  cer- 
tainly had  a  good  right  to  complain  of  the  manner  in 
which  what  passed  in  this  Court  was  taken  not  always 
from  the  most  accurate  report  of  what  was  said.  In 
the  course  of  this  session  I  have  had  more  than  once 
occasion  to  observe  this,  but  I  have  never  seen  it  so 
strikingly  as  in  the  present  instance  ;  because  here  are 
what  are  called  the  speeches  of  Lord  Lyndhurst  and 
myself  in  the  Warrender  case,  given  and  printed  in 
the  case  before  your  Lordships,  from  an  extremely 
inaccurate  note.  I  do  not  mean  that  the  short-hand 
writer  is  not  accurate ;  quite  the  reverse ;  but  I  mean 
that  in  his  note  on  the  present  occasion,  as  must  needs 
sometimes  happen  when  a  person  takes  a  note  of  a 
judgment  when  it  is  read,  and  when  it  is  much  more 
rapidly  delivered  than  it  is  spoken,  there  are  very  con- 
siderable inaccuracies  either  in  taking  the  note  or  in 
having  it  transcribed.  Those  inaccuracies  are  per- 
fectly evident  to  any  who  reads  the  sentences  in  which 
they  occur ;  the  words  are  not  sensible  in  many  in- 
stances, and  in  other  instances  there  are  wrong  dates 
and  wrong  statements,  statements  very  much  the  re- 
verse of  what  were  made,  and  in  one  or  two  instances 
affecting  the  substance  and  the  import  of  the  judg- 
ment. Now  what  I  complain  of  is  this :  not  at  all 
that  parties  are  very  impatient  to  get  a  report  of  what 
passts  here  in  their  cause ;  that  is  very  natural,  and 
they  may  get  it  where  they  please,  and  get  it  more  or 
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less  accurate:  but  what  I  com  plain  of  is,  that  after        i840. 
the  lapse  of  a  couple  of  years  they  should  have  printed      ^77" 
those  short-hand  writers'  notes  in  these  cases,  and  v. 

that  then,  after  the  lapse  of  a  year  or  two,  those  short- 
hand notes  should  be  made  the  foundation  of  remarks 
and  of  arguments  in  the  Court  below,  when  a  per- 
fectly accurate  and  corrected  report,  compared  with 
the  original,  had  been  printed  and  published  by  pro- 
fessional gentlemen  in  the  reports  of  decisions  of  this 
House.  One  should  have  thought  the  natural  course 
was  to  have  taken  the  decision  of  the  case  from  Messrs. 
Shaw  &  Dunlop's  report,  and  not  from  the  note  which 
from  some  cause  contained  these  inaccuracies:  but 
instead  of  that,  the  Court  below  act  upon  the  note 
in  the  printed  cases,  which  is  inaccurate;  and  then,  in 
your  Lordships'  House,  the  note  is  served  up  as  part 
of  the  Appendix,  and  not  the  note  as  taken,  which  it 
might  have  been  easily,  from  the  printed  reports  of  the 
gentlemen  who  at  that  time  reported  the  decisions  of 
your  Lordships'  House.  Nevertheless,  even  here  I 
find  that  Lord  Lyndhurst  says,  "  It  is  a  connexion" 
(marriage)  "  recognised  in  all  Christian  countries,  and 
they  say  "  (the  Courts  below,  the  Scotch  Courts,  say), 
"  and  I  think  they  say  with  propriety.  We  are  not  pre- 
vented from  pronouncing  sentence  of  divorce  a  vinailo 
matrimonii  in  this  country,  if  the  parties  are  domiciled 
here,  merely  because  a  remedy  to  the  same  extent  is 
not  given  in  other  countries,  particularly  where  the 
marriage  is  celebrated."  That  is  as  to  the  question 
of  the  dissoluble  or  the  indissoluble  nature  of  the  mar- 
riage ;  and  then  he  goes  on  to  remark  upon  the  whole 
of  the  cases  in  regular  succession  in  the  Scotch  Courts, 
and  to  show  that  the  Scotch  Courts  have  uniformly 
until  the  time  of  Lolley^  case  (which  is  a  fact)  exer- 
cised  this  jurisdiction,  and  dissolved  English  mar- 
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1 840.       marriages,  marriages  between  English  parties  having- 
^TT"    '      no  Scotch  domicile,  or  pretence  of  a  Scotch  domicile ; 
V.         and  that  then  a  doubt  for  the  first  time  existing,  that 
"*'*^'      doubt  influenced  the  decision  in  the  case  of  Edmiston 
V.  Edmiston ;  and  afterwards  the  whole  fifteen  Judges, 
differing  from  the  Commissary,  who  had  been  influ* 
enced  by  the  decision  in  Eol ley's  case,  set  that  matter 
right  by  reversing  the  decision  of  the  Commissary,  and 
held  tiiat  which  has  been  the  law  ever  since,  that, 
without  reference   to    domicile   at  all,     the    Scotch 
Courts  have  a  right  to  dissolve  an  English  marriage 
between  English  parties    then  resident  in  Scotland^ 
though   the    parties  had  never  before  any  domicile 
whatever  in  Scotland ;  and  that,  in  Scotlandj  to  all 
intents  and  purposes  that  divorce  is  good  and  valid. 

My  Lords,  thus  much  I  thought  it  right  to  say  in 
consequence  of  one  or  two  observations  that  were 
made  upon  the  case  of  Warrender  v.  Warrender  in  the 
Court  below ;  not  denying  that,  so  far  as  that  case  goes, 
it  is  a  decision  at  once  in  favour  of  the  principle  upon 
which  the  point  in  the  present  case  turns,  though  cer- 
tainly it  cannot  be  said  to  be  a  decision,  or  anything 
like  a  decision,  upon  the  point  itself. 

My  Lords,  the  other  question  is  a  question  of  fact ; 
namely,  with  respect  to  the  domicile  of  the  parties  at 
the  time  of  the  marriage.     I  have  not  had  the  ad- 
vantage which  my  noble  and  learned  friend  enjoyed 
of  hearing  that  question  argued  at  the  bar.     I  have 
nevertheless  gone  through  the  whole  of  this  case,  which 
appears  to  lie  in  a  much  less  narrow  compass  as  re-^ 
gards  facts  than  might  be  supposed,  in  consequence  of 
the  introduction  of  a  good  deal  of  matter  which  does 
not  appear  quite  relevant,  and  of  a  great  deal  of  other 
discussion  that  perhaps  was  not  perfectly  essential  to 
the  case  (though  very  able) ;  but  nevertheless  there  is 
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abundant  evidence  to  settle  this  question  fully  in  my        i84o. 
humble  apprehension,  and  to  settle   it  against  the     '    " 
decision  of  the  Court  below.  v. 

The  whole  question  appears  to  me  to  turn  upon  what 
took  place  between  the  year  1794  and  the  year  1801, 
when  the  marriage  took  place.  The  party,  Sir  Hugh 
MunrOy  left  Scotland^  where  it  is  not  denied  he  had 
resided  previous  to  that  time.  In  the  year  1794  he 
left  Scotland^  in  consequence  of  some  difference  with 
his  mother,  and  came  to  London  :  he  there  formed  a 
connexion  which  ended  in  a  marriage  in  September 
1801.  But  previously  to  that  marriage,  namely,  on 
the  16th  of  May  1706,  the  pursuer  was  born,  the  child 
of  that  connexion.  Now  up  to  1794  it  is  perfectly 
clear  that  the  domicile  was  Scotch^  and  it  appears  to  be 
agreed  on  all  hands  that  the  rules  which  Sir  William 
Grant  J  then  Master  of  the  Rolls,  extracted,  as  he  said, 
from  various  decisions,  the  Annandale  case,  Bruce  v 
Bruce^  and  other  cases,  to  all  of  which  your  Lordships 
have  been  referred,  were  correct  rules.  The  third  of 
those  rules  which  he  extracted  from  decisions  is  very 
material  in  the  present  instance,  and  seems  undeniable 
as  the  rule  of  the  Scotch^  as  well  as  of  the  English 
Courts ;  and  1  apprehend  it  is  the  rule  universally  that, 
where  a  domicile  has  been  constituted,  the  proof  of  the 
change  of  domicile  is  thrown  upon  the  party  who  dis- 
putes it,  and  that  you  must  show  distinctly  that  there 
has  been  the  animus  as  well  as  the  factum ;  that  there 
has  been  a  desire  and  intention  to  change  the  domicile, 
as  well  as  the  fact  of  leaving  that  place  of  residence, 
in  order  to  alter  the  former  domicile  and  to  acquire 
a  new  one.  Now,  my  Lords,  looking  at  the  facts  here, 
I  do  not  think  that  they  amount  to  anything  sufficient 
to  support  the  conclusion  of  a  change  of  domicile. 
The  mere  taking  of  the  lease,  as  some  of  the  learned 
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1840.       Judges  well  observed  in  the  Courts  below,  is  explained, 
MuNRo      ^^^  much  that  otherwise  would  not  be  so  well  under- 
^-  stood  is  explained  by  the  same  circumstance ;  I  mean, 

by  the  connexion  which  the  party  had  formed  with 
the  mother  of  the  pursuer.  That  he  had  a  constant  in- 
tention of  returning  is  certain ;  and  I  do  not  go  merely 
upon  the  words  he  uses  in  the  correspondence,  when 
he  talks  of  returning,  because  that  might  only  mean 
going  back  to  the  place  from  which  he  had  come ; 
but  it  is  the  whole  disposition  of  his  mind  ;  that  which 
appears  to  me  through  this  correspondence  shows  that 
it  was  the  fixed  intention  of  Sir  Hugh  Munro  to  con- 
sider Scotland  still  as  the  place  of  his  residence,  and 
that  his  being  in  London  or  any  part  of  JEngland  was 
occasional  rather  than  permanent. 

My  Lords,  for  the  reason  which  I  have  given, 
namely,  that  I  had  not  the  advantage  of  being  present 
during  the  argument,  I  shall  not  enter  into  the  con- 
sideration of  the  question  of  fact  further  than  to  say 
that  upon  looking  at  the  whole  of  this  case  with  very 
great  care,  under  the  pressure  of  that  anxiety  which 
one  naturally  feels  not  only  upon  a  question  of  such 
great  importance  to  the  parties,  but  upon  a  question 
where  it  was  likely  that  the  inclination  of  one's  opinion 
should  be  against  the  judgment  of  the  Court  below, 
I  certainly  have  come  to  the  same  conclusion  with 
my  noble  and  learned  friend.  Admitting  that  there 
may  be  some  doubt — admitting  that  there  may  be  some 
conflict  in  the  circumstantial  evidence  upon  which 
that  case  must  rest — admitting  that  there  is  consider- 
able force  in  several  of  the  arguments  of  the  learned 
Lord,  Lord  Corehouse^  who  agrees  with  the  majority  of 
the  Judges  as  to  the  law,  but  differs  from  my  noble 
and  learned  friend  himself,  on  the  fact  of  domicile; 
yet  still  those  objections  are,  in  my  opinion,  sufficiently 
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answered,  and  those  doubts  sufficiently  explained,  by  1840. 
the  considerations  which  arise  from  the  rest  of  the  munro 
evidence,  and  from  the  peculiarity  of  the  circumstances  ^' 
in  which  these  parties  were  placed ;  and  I  tliink  that 
upon  the  whole  your  Lordships  are  entitled,  or  rather 
are  called  upon,  to  consider  that  at  the  period  of  the 
marriage  the  Scotch  domicile  had  not  been  changed, 
and  that  the  parties  were  domiciled  as  Scotch  parties 
at  the  time  when  the  contract  took  place.  The  con- 
sequence of  this  will  be,  that  if  your  Lordships  adopt 
the  opinion  of  my  noble  and  learned  friend  upon  the 
subject,  upon  those  two  points  you  will  concur  in  the 
question  of  law  with  almost  the  whole  of  the  learned 
Judges  ;  that  you  will  upon  that  question  give  no  deci- 
sion which  in  the  least  breaks  in  upon  any  former 
decision;  on  the  contrary,  you  will  give  a  decision 
which  is  in  concurrence  with  the  principle  of  the  former 
cases  which  approach  the  nearest  to  the  present ;  and 
that  you  will  give  a  judgment,  in  my  humble  appre- 
hension, which  is  consistent  with  all  the  principles  of 
the  law  governing  such  matters :  and  that  upon  the 
question  of  fact  alone,  you  are  called  upon  to  differ 
from  the  Judges  of  the  Court  below,  differing  also,  it 
may  be  observed,  from  a  very  narrow  majority  of  the 
Judges;  for  whereas  six  were  of  opinion  that  the  domi- 
cile was  Scotchy  seven  only  were  of  opinion  it  was  not. 
Agreeing,  as  I  have  said,  with  almost  the  whole  oi 
them  upon  the  question  of  law,  and  upon  the  question 
of  fact  differing  with  those  Judges  in  the  very  narrow 
majority  of  one,  your  Lordships  will,  I  trust,  agree 
with  my  noble  and  learned  friend  in  a  decision  re- 
versing the  decision  of  the  Court  below.  I  have 
already  referred  to  the  terms  of  the  decision.  I  appre- 
hend that  the  decision  to  be  given  upon  this  case  is 
not  a  judgment  absolutely  and  generally  finding  that 
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\  1840.       the  party  is  legitimate,  but  it  is  a  judgment  finding. 

!  Mum  10      according  to  the  conclusions  of  the  libel  which  proceed 

\  M  Jiao.      "P^^  **^^  Statements  of  the  facts,  that  she  ought  to  be 

\  found  and  declared  as  lavirful  daughter,  entitled  uoder 

the  will  as  next  heir  of  entail.  It  is  rather  a  finding 
of  her  having  the  right,  as  heir  of  entail  quasi  lawful 
daughter,  than  in  terms  or  in  (sLct  a  distinct  judgmoit 
aflirming  the  legitimacy:  it  is  rather  a  judgment  that 
she  is  heir  of  entail,  notwithstanding  what  happened 
as  to  her  being  bom  before  the  marriage,  than  a  dis- 
tinct judgment  that  she  is  Intimate  ;  and  it  is  so, 
taking  into  account  that,  in  construing  the  Scotch 
law, "  legitimate"  may  mean  legitimate  per  subseqvm 
tnatrimonium. 
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In  the  Countess  of  JDalhatisie  v.  Jlf^Douaii^  the 
interlocutor  was  affirmed  with  costs. 

In  Munro  v.  Munro^  the  interlocutor  was  reversed, 
and  the  cause  remitted,  with  the  declaration  advised 
by  the  Lord  Chancellor. 
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John  Birtwhistle  -     -     .     .  Plaintiff  in  Error.  i839: 

•^  July  1. 3. 

Agnes  Vardill  -----  Defendant  in  Error.    August  lo. 

A  CHILD  bom  in  Scotland,  of  parents  domiciled  there,  who  at  the 
time  of  hia  birth  were  not  married,  but  who  afterwards  inter- 
married in  Scotland  (there  being  no  lawful  impediment  to  their 
marriage,  either  at  the  time  of  the  birth  or  afterwards),  though 
legitimate  by  the  law  of  Scotland,  cannot  take,  asheir  iaaii 
of  his  father  in  England, 


The  facts  of  this  case,  the  opinions  of  the  Judges 
as  delivered  by  Lord  Chief  Baron  Alexander,  and  the 
judicial  observations  of  Lords  Brougham  and  Lynd- 
hurst,  pronounced  in  the  session  of  1835,  have  been 
already  fully  reported  (a).  No  judgment  was  given 
when  those  observations  were  so  pronounced ;  but,  on 
account  of  the  difficulty  and  novelty  of  the  case,  it 
was  ordered  to  be  re -argued  in  the  next  session,  by 
one  counsel  on  a  side.  On  the  1st  of  July  1839,  the 
Attorney-general  appeared  to  argue  the  case  on  the 
part  of  the  Plaintiff  in  Error :  Mr.  Dampier  was  on 
the  other  side. 

This  second  argument  took  place  before  Lord  Chief 
Justice  Tindal,  Justices  Vaughan,  Bosanquet,  Patteson, 
Williams,  Coleridge,  Coltman  and  Maule,  and  Barons 
Parke  and  Gumey. 

(a)  Ante,  Vol.  II.  p.  571  et  seq.  At  p.  600  of  that  volume  will 
be  found  a  list  of  corrigenda  in  the  report  of  Lord  Brougham*B 
observations.  The  pages  containing  those  observations  were  printed 
before  his  Lordship  had  an  opportunity  of  seeing  them :  he  after- 
wards desired  the  corrigenda  in  question  to  be  made. 
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1839.  The  Attorney-general  (Sir  J.  CmnpheU)^  for  the 

Plaintiff  in  Error: — But  for  the  opinion  of  the  Court 
of  King's  Bench  given  in  this  case,  it  would  be  deemed 
perfectly  clear  that  a  party  legitimate  at  the  place  of 
his  birth,  was  legitimate  all  over  the  world.  But  it 
is  now  said,  that  though  a  man  may  be  the  eldest 
legitimate  son,  he  is  not  the  heir  to  his  father  with 
respect  to  his  father's  lands  situated  in  JSn^land,  This 
restriction  of  an  eldest  son's  right  is  totally  inconsis- 
tent with  the  general  principle  of  law  relating  to  the 
distribution  of  property.  According  to  this  restric- 
tion, as  admirably  explained  and  its  inconveniences 
illustrated  by  Lord  Brougham  in  his  observations  in 
1836,  which  were  fully  assented  to  by  Lord  Lynd- 
hurst,  a  person  may  be  legitimate  for  all  intents 
and  purposes  in  Scothndj  but  if  his  parents  come 
to  reside  in  England,  and  are  possessed  of  land 
here,  he  cannot  succeed  to  the  possession  of  that  land, 
but  will  be  held  illegitimate,  and  the  land  will  pass 
into  another  family.  There  is  great  reason  to  doubt 
whether  there  is  any  such  distinction  between  real 
and  personal  property.  Now  it  is  admitted  that  a 
person  recognised  as  legitimate  by  the  law  of  Scoilandj 
would  be  the  next  of  kin,  and  would  succeed  as  such 
to  personal  estate  here:  why,  then,  cannot  he  be  the 
heir  to  the  lands  of  the  deceased  ?  Brodie  v.  Barry {b) 
will  be  relied  oti  by  the  Defendants  in  Error.  There 
Sir  W.  Grant  held  that  the  law  of  real  property  must 
be  taken  from  the  country  where  the  land  lies ;  and 
he  referred  to  Balfour  v.  Scott  (c),  and  Drumnumd  v. 
Drummond{d)j  where  a  similar  rule  had  been  laid 
down  in  this  House.     But  those  cases  do  not  affect 

(b)  2  Ve8.  &  B.  127.  (cO  Brow.  Pari.  Cas.  601. 

(c)  6  Brow.  Pari.  Cas.  550. 
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the  present.  As  a  general  proposition,  it  is  admitted  issQ. 
that  the  law  of  the  place  where  the  land  lies  must  "T^' 
govern  its  descent.  But  that  general  proposition  is  whistle 
modified  by  the  effect  of  other  propositions  equally  vardill. 
general,  and  entitled  in  the  particular  case  to  overrule 
the  former.  The  most  important  of  these  is,  that  the 
law  of  the  place  of  birth  must  determine  the  status  of 
the  individual,  and  that  the  status  thus  given  is  recog- 
nised by  the  laws  of  all  other  countries.  Conty  du 
QtiemoVs  case. — [Lord  Brougham :  As,  in  Ilderton  v. 
Ilderton  (e),  it  was  held  that  the  right  of  the  widow  to 
dower  was  to  be  ascertained  by  the  law  of  the  country 
where  the  marriage  took  place,  as  it  was  that  law 
which  gave  her  or  not  the  character  of  lawful  wife.] — 
Exactly  so.  Lord  Tenterden  seemed  to  think  that  the 
question  depended  on  the  law  of  domicile ;  but  it  is 
submitted  that  the  law  of  the  place  of  the  nativity  is 
that  which  must  govern  the  decision  of  the  question. 
The  Judges  here  seem  to  have  taken  alarm,  lest,  by  a 
contrary  decision  to  that  which  they  have  given,  they 
should  be  making  the  law  of  Scotland  prevail  over  the 
law  of  England.  There  is  no  reason  for  such  alarm. 
The  doctrine  has  long  prevailed  that  married  or  not 
married  must  be  decided  by  the  law  of  the  place  of 
the  contract ;  Dalrymple  v.  Dalrymple  {f)^  where  it 
was  said  by  Lord  Stowell,  "  But  the  only  principle 
applicable  to  such  a  case  by  the  law  of  England  is, 
that  the  validity  of  Miss  Gordon's  marriage  rights 
must  be  tried  by  reference  to  the  law  of  the  country 
where,  if  they  exist  at  all,  they  had  their  origin. 
Having  furnished  this  principle,  the  law  of  England 
withdraws  altogether,  and  leaves  the  legal  question 

(c)  2  Hen.  Bl.  145.  (/)  2  Hagg.  Cons.  Rep.  58. 
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1839.      to  the  exclusive  judgment  of  the  law  of  Scotland^* 

"^Bnnc^      N^w  ^^  ^^^  -En^p/wA  law  is  to  withdraw  here,  as  it  is 

li  WHISTLE     submitted  ought  to  be  the  case,  then  it  is  clear  that 

Vaudjll.     as  the  special  verdict  shows  the  marriage  subsequent 
.  to  the  birth  to  have  had  the  effect  of  le^timatising  ifl 

i  Scotland  the  previously  bom  offspring,  the  Scotch  law 

presuming  a  prior  contract,  and  the  birth  of  sudi 
children  to  have  been  exjustis  nuptnSf  the  Plaintiff  id 
Error  is  entitled  to  succeed  to  these  estates.  He  is 
legitimate  by  the  law  of  the  country  where  he  wm 
i  bom,  the  law  of  that  country  is,  that    ^^  Juris  et  it 

jure  "  the  parlies  were  lawfully  married  **  abprocrat' 

tione.''—  [Lord  Brougham  :     What  would  be  the  case 

with  adopted  children  ?] — ^That  does  not  touch  this 

I  case.     The  Christian  religion  itself  recognises  them. 

I  In  this  case  the  legitimacy  of  the  Plaintiff  in  Error 

is  not  in  question ;    it  has  been    admitted   by  the 
Judges,  but  they  have  refused  to  admit  the  conse- 
quence of  that  legitimacy,  which  they  seem  to  imagine 
would  affect  the  principle  of  tlie  law    of  England 
proclaimed  by  the  Barons,  and  which,  as  they  said  (y), 
had   "  obtained  in  England  the  approbatim  of  every 
succeeding  age."     Their  Lordships  treated  the  matter 
as  if  inheritancy  was  to  be  considered  merely  as  a 
test  of  legitimacy,  whereas  in  truth  it  is  but  a  con- 
sequence of  legitimacy.     The  statute  of  Aferton,  which 
has  been  so  much  relied  on  in  this  case,  is  treated  of 
by  Lord  Coke  (A),  and  the  foundation  of  the  distinc* 
tion  between  legitimacy  and   inheritability  is  coa- 
sidered.     But  in  entering  upon  that  argument  Lord 
Coke  merely  considers  the  question  of  personal  status. 
The  nice  distinction  is  made  in  this  case,  that  lawful 

(g)  Ante,  Vol.  II.  p.  579.  (A)  1  Co.  Lit.  7  b. 
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heir  does  not  mean  heir  at  law.  Such  a  distinction  issq. 
cannot  reasonably  be  maintained.  The  statute  of  Mer^ 
ton  did  not  change  the  tenure  of  the  land^  nor  give  a 
new  character  to  the  succession.  It  was  a  mere  refusal 
by  the  Barons  to  let  in  the  Roman  law,  in  the  place 
of  the  old  common  law  of  England.  The  statute  of 
Merton  left  the  question  of  status  untouched.  That 
status  depends  entirely  on  the  place  of  the  birth  of 
the  person.  If  he  is  legitimate  there,  the  status  he 
has  acquired  by  birth  he  carries  with  him  every- 
where. The  cases  of  Shedden  v.  Patrick  (i), — [Lord 
Brougham :  That  is  not  an  authority  in  another  case 
not  on  all  fours  with  it.] — and  Bowes  v.  Strathmore  (j), 
are  the  converse  of  the  present,  and  they  establish 
most  distinctly  the  doctrine  now  contended  for; 
the  claimants  in  them  being  refused  title  to  estates, 
and  estates  and  honours,  on  the  ground  that  by  the 
law  of  the  country  where  they  were  born,  they  were 
illegitimate.  That  principle  being  applied '  to  the 
present  case  would  settle  the  question  in  favour  of  the 
Plaintiff  in  Error,  for  he  is  legitimate  by  the  law  of 
the  country  of  his  birth.  The  case  of  Munro  v. 
Saunders  or  Ross  (^),  is  an  instance  to  the  same  effect* 
There  Ross  was  by  birth  a  Scotchman,  and  held  land 
in  Scotland,  which  he  visited  occasionally,  but  he  was 
domiciled  in  England,  and  cohabited  with  an  English- 
woman, by  whom  he  had  a  natural  son.  After  the 
birth  of  the  child  he  went  to  Scotland,  and  there,  after 
a  residence  of  1 6  days,  he  married  the  mother  accord- 
ing to  the  forms  of  law  in  Scotland,  and  remained  there, 
visiting  his  friends  and  superintending  his  estates, 
for  about  two  months,  when  he  returned  with  his  wife 

(i)   Die.  Dec.  1  July  1803,     (J)  ^  Wils.  &  Sh.  app.  89,  n.  5. 
"  Foreign,"  App.  n.  6.  (k)  6  Bligh,  468. 
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1839.       and  child  to  England^  where  they  remained  domiciled 
gj^^^       till  his  death.     In  that  case  it  was  held  that  the  child 
WHISTLE      having  been  bom  in  England^  was  not  heir  to  thei 
Vardill.    reputed  father,   so  as  to   inherit  lands  in  Scotland. 
That  case,  like  those  already  cited,  shows  that  the  law 
of  personal  status   is    that  which   is    to    be    chiefly 
regarded.     There  the  Lord  Chancellor  said,  **  Now, 
referring  to  the  judgments  of  some  of  those  learned 
Judges,  I  should  infer  that  they  came  to  this  conclu- 
sion upon  the  grounds  which  I  am  about   to  state, 
that  by  the  law  of  the  country  where  the  child  was 
bom,  it  was  not  only  illegitimate,  as  was  found,  but 
that  by  the  law  of  that  country  the  illegitimacy  was 
indelible,  and  therefore  a  subsequent  marriage  could 
not  have  the  effect  of  rendering  the  child  legitimate. 
A  distinction  might  possibly  be  made  between  a  mar- 
riage in  Scotland^  and  one  in  America ;  but  I  do  not 
enter  into  that  distinction,  for  this  reason,   that   if 
a  marriage  be  celebrated  according  to  the  law  and 
usage  of  the  country  in  which  it  takes  place,  and  is 
according  to  that  a  complete  marriage,  it  is  complete 
everywhere  ;  and  therefore  I  do  not  see  very  distinctly 
why  marriage  in  Scotland  should  have  a  greater  effect 
than  would  be  attributable  to  marriage  in  Americaj 
with  respect  to  a  child  who  had  been  previously  bom. 
It  appears  to  me  therefore  unnecessary  to  go  into  that 
point ;  it  is  sufficient  that  the  child  being  bom  in  a 
country  where  the  illegitimacy  is  indelible,  that  fact 
in  any  country  whatever  would  have  the  effect  of  ren- 
dering that  child  illegitimate.     I  collect  that  opinion 
to  have  been  expressed  by  some  of  the  learned  Judges 
in  Shedden  v.  Patrick.     I  collect  this  also   from   the 
judgment  of  Lord  Redesdale  in  the  case  of  the  Strath- 
more  Peerage^  where  the  noble  and  learned  Lord  com- 
mented on  the  case  of  Shedden  v.  Patrick  ;   and    I 
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believe  that  at  the  time  when  Shedden  v.  Patrick  was  i839. 
decided  in  this  House,  that  noble  and  learned  Lord 
was  a  member  of  it.  In  the  Strathmore  case  these  are 
his  observations:  *I  do  not  enter  into  the  question  whe- 
ther, if  this  marriage  had  been  celebrated  in  Scotland^ 
it  might  have  had  the  effect  of  legitimating  the  child, 
because  I  think  it  unnecessary ;  but  I  must  say  that 
I  cannot  conceive  how  it  would  have  had  that  effect. 
I  apprehend  that  this  child  was  born  illegimate  accord- 
ing to  the  law  of  the  country  in  which  he  was  born, 
according  to  the  condition  of  his  mother  of  whom  he 
was  born,  and  according  to  the  state  of  his  father,  who 
was  at  the  time  a  person  unquestionably  domiciled  in 
England.^  Taking  the  whole  of  the  judgment  of  the 
noble  and  learned  Lord  together,  I  should  conclude 
that  he  was  of  opinion  that  if  the  child  was  illegiti- 
mate at  the  time  of  his  birth,  and  according  to  the 
law  of  the  country  where  he  was  born,  that  character 
was  stamped  upon  him  indelibly,  and  that  no  subse- 
quent marriage  could  render  him  legitimate.  But  it 
is  not  necessary  to  decide  that  question  here.  These 
parties  were  domiciled  in  England^  the  child  was  bom 
in  England ;  it  is  true  that  the  marriage  did  not  take 
place  in  England^  but  the  parties  went  to  Scotland 
expressly  for  the  purpose  of  being  married,  and  having 
been  married,  they  returned  to  England,  the  place  of 
their  former  domicile.*' — The  present  case,  if  decided 
on  the  principles  thus  laid  down  by  the  Lord  Chan- 
cellor, and  adopted  by  this  House^  must  be  decided  in 
favour  of  the  Plaintiff  in  Error.  Assuming  that  the 
child  must  be  born  ex  justis  nuptHs,  the  question 
arises  what  are  justce  nuptice  ?  and  that  is  a  question 
which  in  the  present  case  must  be  decided  by  the  law 
of  Scotland.    These  may  in  that  country  be  perfectly 
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18S9.       good  for  all  legal  purposes,  though  not  celebrated  in 
the  face  of  the  church.     So  far  therefore  it  is  clear 


BiRT-  ^  - 

WHISTLE  that  a  marriage  between  these  parties  by  mutual  con- 
VAEDiLt.  ^^'  ™^y  ^  good,  though  not  performed  with  all  the 
ceremonies  incident  to  a  regular  marriage  solenmised 
by  ecclesiastical  authorities  :  and  a  child  bom  of  such 
a  marriage  may  be  an  heir.  Then  comes  the  question, 
who  is  an  heir  ?  He  is  a  person  pointed  out  by  the 
law  as  the  eldest  legitimate  son  of  bip  father.  And  it 
is  not  true  to  say  that  the  heir  by  the  law  of  Scotland 
is  so  in  consequence  only  of  a  fiction,  and  that  no  such 
fiction  exists  in  the  English  law.  The  fiqtioii  does 
exist ;  for  if  a  marriage  takes  place  here,  and  a  child  is 
bom  one  hour  afterwards,  the  JEngKsk  law  treats  that 
child  as  if  begotten  in  lawful  wedlock,  and  it  is  held 
to  be  legitimate  for  all  purposes  whatever.  This  can 
only  be,  as  is  the  case  with  the  Scotch  law,  by  permit- 
ting the  doctrine  of  relation  to  set  up  a  prior  qw- 
tract,  evidenced  by  the  subsequent  marriage. 

What  will  be  some  of  the  consequences'  of  holding 
that  John  Birtwhistlcj  the  Plaintifi*  in  Error,  is  not 
legitimate  as  heir  to  his  father  in  England}  Suppose 
there  had  been  a  mortgage  in  fee  simple  to  his  &ther, 
the  Judges  here  say  that  he^  though  legitimate^  is  not 
heir;  he  would  not  therefore  be  the  real  ineum- 
brancer :  but  he  would  be  entitled,  as  next  of  kin,  to 
the  benefit  of  the  mortgage.  Ag^iPs  suppose  he  him- 
self purchased  l^nds  in  England^  and  died  intestate 
and  without  lawful  issue,  those  lands  would  not  go  to 
his  father  but  to  the  Crown.  Again,  a  persspn  legiti- 
mate  in  Scotland^  like  this  Plaintifi*  in  Error,  might 
succeed  to  a  Scotch  peerage,  and  by  virtue  of  that 
peerage  might  come  to  sit  in  Parliament  and  make 
laws  for  England,  but  yet  would  not  be  entitled  to 
inherit  English  lands.    Such  injurious  and  contradic- 
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tory  results  cannot  be  tolerated  by  any  system  of  law.  1 839. 
But,  great  as  are  these  inconveniencesy  they  are  not  all 
that  are  chargeable  on  the  law,  if  it  is  as  contended 
for  on  the  other  side.  Suppose  a  person  entitled  to  a 
barony  by  tenure  to  have  two  sons,  both  born  in  Scot^ 
landf  where  the  father  was  constantly  domiciled,  and 
one  bom  before  and  the  other  after  the  marriage;  which 
would  succeed  to  the  barony  ?  Or  again :  it  is  ad- 
mitted that  the  Plaintiff  here  is  the  eldest  legitimate 
son :  suppose  a  will  devising  land  to  the  eldest  legiti- 
mate son  of  this  person's  father,  would  the  Plaintiff 
take  under  that  will  by  purchase  or  by  descent  ?  A 
great  many  other  cases  might  be  mentioned  in  which 
the  rule  that  is  to  exclude  this  Plaintiff  from  inheriting 
would  operate  to  produce  the  greatest  inconsistenc}' 
and  hardship. 

This  is  clearly  a  case  to  which  the  statute  of 
Merton  cannot  apply.  That  statute,  or  rather  Par- 
liamentary declaration,  made  by  the  Barons  of  the 
realm,  amounted  to  nothing  but  a  refusal  to  introduce 
the  Roman  law  into  England  and  to  substitute  it  for 
the  old  common  law.  It  did  not  affect  the  question 
of  the  legitimacy  of  a  person  bom  out  of  the  kingdom ; 
nor,  if  legitimate  where  he  was  born,  did  it  affect  his 
right  to  inherit  freehold  land  in  this  country.  The 
right  to  the  inheritance  here  depends,  as  it  does  every- 
where else,  on  the  status  of  the  individual,  and  that 
status  is  declared  by  the  country  of  his  birth.  The 
declaration  of  his  status  being  once  made,  the  English 
law  recognises  and  acts  upon  it ;  Dalrymple  v.  DaU 
rymple{l).  It  will  do  so  here,  and  the  judgment  of 
the  Court  below  must  be  set  aside. 

Mr.  DampieTj  for  the  Defendant  in  Error: — The 

(0  ^  H«gg«  Cons.  R^.  58. 
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18S9.  question  now  to  be  argued  before  your  Lordships 
must  of  course  be  confined  to  the  right  of  the  Plain- 
tiff in  Error  to  take  the  lands  in  England  as  the  heir 
of  the  person  last  seised.  There  is  no  necessity  for 
mixing  with  this  question  any  discussion  as  to  the 
right  to  the  personalty. 

It  will  of  course  be  admitted  that  any  action  to 
recover  land  must  necessarily  be  local  in  its  nature. 
The  verdict  here  finds  that  children  ^^  born  in  Scotland 
before  the  marriage  are  equally  legitimate,  by  the  law 
of  Scotland,  with  children  bom  after  the  marriage, 
for  the  purpose  of  taking  land  and  every  other  pur- 
pose(wi)."  "  Legitimate"  is  the  term  used  in  that  find- 
ing. Now  the  judgment  of  this  House  must  proceed  on 
the  record  as  it  stands ;  and  the  first  question  therefore 
will  be,  whether  the  Plaintiff  in  Error  can  properly 
be  designated  as  legitimate  here.  His  claim  to  be  so 
considered  depends  on  his  demand  that  this  House 
should  adopt  a  rule  of  foreign  law.  That  may  be 
done  in  certain  cases  by  the  tribunals  of  any  country. 
Is  this  one  of  those  cases  ?  A  foreign  law  may  be 
adopted  by  another  country:  first,  if  the  laws  of  what 
I  shall  call  the  adopting  country  are  silent  on  the 
particular  matter  to  be  decided ;  or,  secondly,  if  the 
foreign  law  should  not  be  inconsistent  with  the  law 
of  the  adopting  country.  It  is  submitted  that  neither 
of  these  conditions  can  be  said  to  be  fulfilled  here. 
Suppose  the  law  of  the  adopting  country  not  to  be 
silent,  then  three  things  are  to  be  considered :  first, 
there  may  be  an  inquiry  whether  there  are  any  pro- 
visions of  the  foreign  law  on  the  subject :  secondly, 
what  is  the  law  of  the  forum  in  relation  to  an  act  done 
abroad,  and  thus  drawn  within  its  jurisdiction,  and 

(in)  But  see  the  note,  aiite^  Vol.  II.  p.  572,  as  to  the  admitted 
incorrectness  of  this  general  and  unrestricted  finding. 
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is  the  law  of  the  foreign  country  inconsistent  with  or  isSQ. 
opposed  to  the  law  of  the  forum  where  a  decision  is 
to  take  place  on  that  act  and  its  consequences :  and 
thirdly,  what  are  the  acts  themselves  thus  brought 
within  its  jurisdiction.  If  the  law  of  the  country 
where  the  consequences  of  an  act  done  in  another 
country  are  to  be  considered,  is  silent  as  to  that  par- 
ticular act^  then  it  must  be  asked  whether  the  foreign 
law  coincides  with  the  general  principles  of  the  law 
of  that  country ;  and  if  not,  then  whether  tliere  is  so 
little  variance  between  them  that,  without  a  violation 
of  the  great  principles  of  the  law  of  the  latter,  the 
comity  which  exists  between  civilised  nations  will 
permit  the  one  country  to  adopt  the  law  of  the  other 
with  respect  to  that  act.  In  settling  these  questions, 
much  regard  is  to  be  paid  to  the  thing  which  is  the 
subject-matter  of  the  intended  operation  of  the  law. 
Thus  lands  and  personalty  require  to  be  differently 
dealt  with.  Lands  are  the  corpus  regniy  and  the  same 
amount  of  comity  cannot  be  permitted  with  regard 
to  the  laws  which  govern  them,  as  with  regard  to  the 
laws  which  govern  personalty  and  have  no  necessary 
connexion  with  the  civil  polity  of  the  state.  One 
great  settled  maxim  universally  recognised  is^  that 
the  obligatory  force  of  laws  cannot  extend  beyond 
the  territory  of  the  country  which  has  made  them : 
and  this  is  especially  true  of  laws  which  regulate  the 
descent  of  the  land  of  any  country.  It  is  clear,  there- 
fore, that  where  any  foreign  law  would  interfere  to 
change  their  application  in  a  particular  country,  it 
must  come  thither  recommended  by  great  authority 
before  it  can  even  ask  to  be  allowed  in  that  country 
to  exercise  any  force  whatever,  though  only  as  a  mere 
matter  of  comity.  In  this  case  the  foreign  law  which 
seeks  to  interfere  with  our  rules  of  the  descent  of  land. 
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1839.  is  that  which  declares  that  a  subsequent  marriage  of 
the  parents  shall  render  legitimate  their  previously 
bom  children.  Potkiers  Treatise  on  the  Contract  of 
Marriage  (n)  gives  the  history  of  that  law.  It  is  not  of 
very  ancient  date  in  Scotland^  and  it  is  wholly  opposed 
to  the  law  of  this  country.  But  when  the  question 
is  merely  ad  to  the  personal  status  of  an  individual, 
the  tribunals  of  this  country  have  consented,  under 
certain  circumstances,  to  recognise  the  status  thus 
conferred ;  Countess  of  CanhaHh  case  (o).  And  this 
recognition  of  the  status  conferred  by  marriage,  if 
such  marriage  is  performed  according  to  the  law  of 
the  foreign  country  where  it  took  place,  is  admitted 
by  our  law  (jp).  But  the  recognition  of  the  legitimacy 
acquired  by  a  subsequent  marriage  has  never  been 
made  in  this  country  for  any  purposes  whatever. 
For  even  in  the  case  of  bastard  eigne  and  mulier 
puisne^  which  may  be  supposed  to  afford  an  instance 
of  such  a  recognition,  it  is  clear  that  the  permission 
givqn  by  the  law  to  the  issue  of  bastard  eigni  to 
remain  in  possession  after  the  death  of  their  fiither, 
was  not  in  recognition  of  any  right  derivable  to  him 
from  that  character,  but  only  for  the  purpose  of 
quieting  disputes.  No  case  can  be  cited  in  which 
the  right  to  inherit  English  lands  has  been  admitted 
as  the  consequence  of  legitimation  by  subsequent 
matrimony.  As  an  analogous  instance,  the  case  of 
Conty  {q)  has  been  referred  to,  where  a  Flemish  lady 
and  a  native  of  France  intermarried  in  Fngland  after 
the  birth  of  a  son,  and  that  son  was  hetd  by  the  Courts 
in  France  entitled  to  succeed  as  heir  to  his  father. 

(n)  Pt.5,  c.  11. 

(o)  1  Hagg.  Cons.  Rep.  237 ;  2  Id.  70. 

(j))  Latour  v.  Teesdate,  8  Taunt.  830. 

(^y  Guesaiere,  Jour.  de»  Princ.  Aud.  du  Pari.  tom.  2,  liv.  7,  c  7. 


CASES  IN  THE  HOUSE  OF  LORDS.  007 

The  case  is  cited  to  show  that  such  a  principle  of  i839. 
succession  exists.  But  it  shows  still  more  strongly 
that  that  principle  in  Conty^s  case  was  applied  be- 
cause it  w£is  the  law  of  France^  because  the  law  of 
France  holds  that  its  provisions  follow  the  persons  of 
French  subjects  everywhere  (r) ;  and  finally  (for  that 
is  the  principle  for  which  the  Defendant  in  Error  will 
contend),  because  the  descent  of  real  property  is  strictly 
regulated  by  the  law  of  the  country  where  that  pro- 
perty is  situated.  The  case  of  Conty^  therefore,  is 
decisive  in  favour  of  the  judgment  of  the  Court 
below.  The  same  inference  may  be  fairly  deduced 
from  all  those  cases  in  which,  as  in  Conty's  case,  a 
marriage  celebrated  in  a  foreign  country  has  had 
effects  in  the  country  where  the  property  of  the  mar- 
ried persons  lay,  different  from  those  which  the  law 
of  the  country  of  its  celebration  would  have  given  it. 
If,  then,  the  law  of  the  country  where  the  land  lies  is, 
as  a  general  rule,  to  govern  the  descent  of  that  land, 
can  there  be  any  reason  for  creating  an  exception  to 
the  rule  ?  Is  there  not  in  the  law  of  that  country 
everything  to  forbid  such  a  course?  For  all  purposes 
whatever,  the  law  of  this  country  requires  that  a 
marriage  celebrated  here  shall  be  celebrated  in  facie 
ecclesuB  (s) ;  and  all  the  authorities  show  that  in  an- 
cient times  the  clergy  were  the  persons  who  tried  and 
decided  the  fact  of  general  legitimacy  by  marriage. 

The  rule  that  antenati  cannot  by  the  laws  of  Enff^ 
land  succeed  to  the  inheritance  of  land  here,  has  long 
been  known  and  recognised  by  foreign  law  writers. 
Ducange  states  it  {t)  as  a  well-known  law,  and  quotes 

(r)  Tit.  Prel.  Art.  a. 

{$)  7  Glanv.  c.  14;  Brae.  1.  5,  c.  19;  Brit.  12  edit.  p.  417; 
1  ReeTe,  464  ;  4  Biae.  Comra.  162  ;  2  Inst.  96. 

(0  Ducange,  voc.  Legitimatio.— Logitlmatio  per  subsequens  matri- 
monium  ab  Anglis  tameo  non  admisfla,  nisi  quantum  ad  gradus 
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183Q.       the  English  authorities  for  it;  and  Staundeford  (u) 
BiRT-       mentions  as  well  known  the  distinction  between  the 

WHISTLE      succession  to  lands  in  Normandy  and  in  England. 

Vardill.  There  has  been  nothing  to  change  the  law  from  what  it 
was  in  those  ancient  times.  On  the  contrary,  the  recent 
cases  have  recognised  and  enforced  the  ancient  law. 
In  Shedden  v.  Patrick  (x).  The  law  of  domicile  may 
govern  the  personal  status  of  the  party,  but  it  cannot 
govern  the  rights  which  in  many  cases  are  consequent 
on  that  status :  another  principle  of  law  intervenes. 
It  may  be  true  that  this  may  be  productive  of  incon- 
venience, but  considerations  of  inconvenience  alone 
Mull  not  suffice  to  set  aside  positive  law.  Now  is 
there  any  such  positive  law  in  England,  or  is  the 
English  law  silent  on  the  subject?  It  is  submitted 
that  the  law  is  not  silent ;  on  the  contrary  its  provi- 
sions and  principles  are  positive,  and  have  long  been 
known  and  recognised.  The  rule  of  excluding  antenati 
from  the  inheritance  was  a  rule  of  the  common  law ;  so 
that  when  it  was  proposed  at  the  Parliament  of  Mer^ 
ton^  by  all  the  great  clergy  present,  to  allow  that  *•  nati 
ante  matrimonium  essent  legitimi,  sicut  illi  qui  nati 
sunt  post  matrimonium,  quantum  ad  snccessionem 
hereditariam,  quia  ecclesia  tales  habet  pro  ligiti- 
mis,"  the  Barons  with  one  voice  answered,  that  they 
would  not  change  the  laws,  "  quae  hucusque  usitat® 
sunt  et  approbatae."  In  fact,  therefore,  this  was  but 
the  legislative  declaration  of  an  ancient  law.  And 
that  law  was  in  constant  and  well-known  operation. 

ecclesiasticos :  quoad  vero  successionem  in  bona  patema,  omnino 
repudiata,  statuto  praesertim  Mertonensi,  ann.  1235,  c.  9.  20;  quod 
etiam  observatum  a  Bractono,  lib.  2,  c.  29,  s.  4.  Fortescuto  de 
Laudibus  Legum  Angliee,  c.  39 ;  Auctore  Fletee,  lib.  1,  c.  15,  a.  3^ 
and  lib.  6,  c.  39,  s.  34  ;  et  Seldeno  ad  Fletam,  c.  9,  8.  2. 

(m)  De  Prer.  Reg.  c.  12,  p.  39. 

(x)  Diet.  Dec.  •*  Foreign,"  App.  n.  6,  1  July  1803. 
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When  Edward  3,  being  possessed  of  a  large  part  of  1839. 
France,  to  quiet  the  doubts  of  his  English  subjects 
settled  in  his  French  dominions,  caused  laws  (y)  to  be 
enacted  in  their  favour,  declaring  that  their  issue 
bom  in  those  dominions  should  inherit  lands  in  Eng- 
land,  "  comme,"  or  as  well  as  those  born  in  England, 
he  did  not  confer,  nor  was  it  ever  thought  he  con- 
ferred on  his  subjects  bom  abroad  privileges  distinct 
from  those  enjoyed  by  his  English-horn  subjects. 
The  Acts  merely  meant  to  give  English  citizenship 
to  those  who  it  was  doubted  might  otherwise  become 
aliens.  Another  statute  passed  long  afterwards  (z), 
but  with  a  similar  purpose,  enabling  natural-born  sub* 
jects  to  derive  title  to  land  in  England  through  alien 
ancestors,  is  subject  from  the  first  to  the  same  con- 
struction. The  title  could  not  be  derived  through  an 
alien  in  any  other  way  than  it  could  have  been  de- 
rived  through  a  natural-bom  subject.  The  statute  did 
not  put  aliens  in  n  better  position  than  natural -born 
subjects,  but  exactly  elevated  the  former  to  a  level  with 
the  latter.  If,  therefore,  the  alien  ancestor  had  been 
a  bastard,  descent  could  no  more  be  traced  through 
him  than  through  a  bastard  that  was  native  bom. 
Nor  do  any  of  the  subsequent  statutes,  7  Anne,  c.  6, 
4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  at  all  infringe 
this  principle.  They  only  put  certain  foreign-born 
persons  on  the  same  footing  as  English-horn  subjects. 
It  is  impossible  to  conceive  that  the  Legislature  could 
have  intended  to  do  more.  It  could  not  have  been 
intended  to  give  foreign-bom  subjects  privileges  re- 
lating to  land  in  England,  which  were  not  conceded 
to  the  natives  of  the  country.  Directly,  therefore,  the 
law  of  England  is  opposed  to  the  claim  of  an  ante- 

(y)  25  Ed.  3,  c.  2 ;  45  Edw.       («)  1 1  &  12  Will.  3,  c.  16. 
3,  c.  10. 
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1839.       natus  to  inherit  land  here  ;  and  indirectly  there  is  no 
^T^^    '       provision  in  his  favour,  but  every  one  provisioa  of 
WHISTLE      the  statutes  passed  to  benefit  foreign-bom  persons, 
Vabdilu     being  properly  construed,  must  be  taken  to  carry  out 
the  provisions  of  the  general  law  against  such  excep- 
tional rights.     In  several  parts  of  the  dominions  of 
ilie  Crown  of  England,  this  law  of  legitimation  by 
subsequent  matrimony  exists,  yet  there  is  not  one 
instance  to  be  found  in  the  law  books  of  England 
showing  that  a  person  so  legitimated  had  been  admit- 
ted to  the  inheritance  of  English  land.     Is  not  this 
of  itself  decisive  against  the  claim  ?    The  cases  must 
have  arisen,  yet  the  claim  never  has  been  put  forward ; 
the  sense  of  the  whole  profession  most  ever  have  held 
it  unsustainable.     This  unbroken  practice  of  the  law 
is  now  confirmed  by  the  deliberate  opinion  of  the 
Judges  of  England.     Is  there  any  reasonable  gronnd 
for  saying  that  that  opinion  is  not  well  founded  ?  it  is 
confidently  submitted  that  there  is  none. 

From  what  has  already  been  advanced,  it  is  clear 
that  as  the  law  of  Scotland  is  now  settled,  it  is  on 
this  point  directly  at  variance  with  the  law  of  England; 
it  is  at  variance  with  the  clearest  and  best-settled 
principles  of  our  law.  According  to  the  general 
principle  of  the  independence  of  each  other,  enjoyed 
by  the  laws  of  each  sovereign  state,  it  is  impossible  to 
consent  that  the  laws  of  England  should  on  this  vital 
question  give  way  to  the  laws  of  another  country. 
The  subject  of  the  independence  of  the  laws  of  foreign 
states  enjoyed  by  every  sovereign  state,  which  indeed 
on  that  account  alone  is  called  a  sovereign  state,  is 
ably  treated  by  Mr.  Justice  Story  (a).  To  his  re- 
marks the  House  may   with  propriety  be  referred. 

(a)  C.  2,  8.  32. 
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Personal  status  alone  cannot  decide  this  case.  Story  {h)^  i839. 
quoting  Voet  (c),  affirms  "  that  it  is  certainly  the  doc-  1^,^^. 
trine  of  the  common  law  that  a  man  may  have  a  whistlb 
capacity  to  take  real  estate  in  one  country,  when  he  Vardjll. 
is  totally  disabled  to  take  it  in  another."  And  Boulle^ 
nois(d)  states  his  opinion  that  in  all  cases  the  real  laws 
of  each  country  are  to  have  eflTect  within  the  territory 
of  that  country.  Nay,  this  principle  is  so  plainly 
admissible,  that  even  in  the  same  country  there  may 
be  two  fara  for  the  laws  regulating  real  property. 
Such  is  the  case  in  England  with  regard  to  gavelkind 
and  hoTOugh'£nglishf  and  the  ordinary  mode  of 
holding  land.  No  one  would  pretend  to  say,  that 
because  a  man  married  and  had  children  within  that 
part  of  England  where  gavelkind  did  not  prevail,  his 
lands  held  under  that  tenure  must  be  disposed  of 
according  to  the  law  of  the  place  where  he  resided, 
and  not  where  the  lands  lay.  The  distinction  between 
real  and  personal  property  is  of  constant  occurrence. 
The  same  words  in  a  dower  will  have  one  effect  with 
respect  to  freehold,  and  another  with  respect  to  lease- 
hold  property ;  see  the  cases  cited  in  the  argument  of 
Doe  d.  Cadogan  v.  Ewart  (e)  ;  and  other  authorities 
are  to  the  same  effect  (/).  Story  (g)j  on  a  review  of 
all  the  authorities,  declares,  ^'  that  the  law  of  the  situs 
shall  exclusively  govern  in  regard  to  all  rights,  in- 
terests and  titles  in  and  to  immovable  property;" 
and  he  adds,  ^^  Of  course  it  cuts  down  all  attempts  to 
introduce  all  foreign  laws,  whether  they  respect  per- 
sons or  things,  or  give  or  withhold  the  capacity  to 
acquire  or  to  dispose  of  immovable  property."     On  all 

(b)  C.  11,  8.  475.  (/)  Doctor  &  Stud.  Dial.  2 

(c)  P.  Voet,  8.  9,  c.  1,  n.  2,      c.  26. 

p.  252.  {g)  Confl.  of  Laws,  c.  10,  8. 

(d)  Vol.  1,  p.  154.  463. 
le)  7  Add.  &  £11.  655.  666, 
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1839.       these  grounds  it  is  submitted  that  the  law  of  England 
"^  differs  from  the  law  of  Scotland;   and,  though  recog- 

nising the  personal  status  of  legitimacy  in  a  Scakk 
person  legitimated  by  a  marriage  of  his  parents  after 
his  birth,  will  not  allow  that  status  to  be  followed  by 
all  the  incidents  of  ordinary  legitimacy:  that  it  re- 
quires, for  the  purpose  of  inheritance  of  land,  a  legi- 
timacy existent  at  the  time  of  the  birth,  and  is  not 
satisfied  with  one  subsequently  created  :  that  this  kr 
relating  to  real  property  cannot  give  way  to  any 
foreign  law,  because,  by  a  universal  principle  of  law, 
the  law  of  the  situs  of  real  property  is  necessarily  domi- 
nant over  every  other ;  and  that,  as  the  Plaintiff  in 
Error  cannot  fulfil  the  conditions  of  this  law  by  prov- 
ing himself  within  the  terms  of  it  to  be  the  "  lawful 
heir,"  he  is  not  entitled  to  succeed  to  English  estates, 
and  the  judgment  of  this  House  must  be  given  for  the 
Defendant  in  Error. 

The  Attorney-generalj  in  reply  : — The  English  law 
does  not  refuse  to  admit  the  status  of  the  Plaintiff  in 
Error.     Can  it,  then,  be  guilty  of  the   gross  incon- 
sistency of  admitting  for  some  purposes  and  refusing 
it  for  others  ?   It  cannot  do  so.    It  cannot  inquire  how 
and  to  what  extent  a  man  is  legitimate.      If  it  admits 
him  to  be  legitimate  at  all,  it  admits  him  so  altogether. 
It  takes  his  character  from  the  foreign  law  ;  it  cannot, 
it  does  not,  inquire  how  that  character  was  conferred. 
Such  an  inquiry  would  involve  proceedings  for  which 
this  country  possesses  no  adequate  machinery.     The 
law  of  a  foreign  country  is  received  here  in  proof  as 
a  matter  of  fact.     Our  law  do^s  not  inquire  into  its 
principles ;  but  the  case  arising  where  that  law  is  to 
be  applied,  the  English  law  applies  it  in   the  same 
way  that  it  would  apply  the  stipulations  of  a  private 
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contract.  The  only  instances  in  which  foreign  law  is  1839. 
not  of  force  is  when  it  is  opposed  to  the  positive  insti-  p,^^. 
tutions  of  a  country.  Thus  it  is  not  of  force  for  the  whistlb 
purposes  of  legalising  polygamy  or  slavery.  In  the  Vardill. 
cases  of  Shedden  v.  Patrick^  and  Strathmore  v.  Bowes, 
and  Rose  v.  Ross,  the  foreign  law  was  allowed  to  pre- 
vail. Here  that  law  declares  that  the  Plaintiff  in 
Error  is  the  legitimate  heir  of  his  father,  and  as  such 
entitled  to  succeed  to  his  father's  estates  in  Scotland, 
that  country  being  the  place  of  his  father's  domicile, 
of  his  father's  marriage,  and  of  the  birth  of  the  child. 
The  English  law  can  have  no  more  right  to  say  that  he 
is  not  the  lawful  son  to  take  by  heirship,  than  it 
would  have  to  say  that  a  person  declared  the  lawful 
heir  of  his  father  took  by  purchase  and  not  by  heir- 
ship. It  is  not  pretended  that  it  could  do  that.  This 
subject  received  a  complete  exposition  in  the  discus- 
sion it  underwent  among  the  members  of  this  House 
in  1835  (A).  The  absurd  consequences  to  which  the 
decision  of  the  Court  below  must  lead  were  then  fully 
exhibited.  Those  consequences  will  not  be  introduced 
under  the  sanction  of  this  House. 

The  Lord  Chancellor : — My  Lords,  your  Lordships 
have  had  the  advantage  of  having  had  this  case,  rais- 
ing certainly  a  most  important  question,  argued  with 
the  utmost  learning  and  ability,  and  we  have  now  to 
consider  in  what  way  the  question  is  to  be  submitted 
to  the  learned  Judges.  The  mode  in  which  it  was 
put  to  the  Judges  in  1830,  seems  to  me  to  state  the 
facts  very  accurately,  and  I  think,  therefore,  I  cannot 
do  better  than  put  it  in  the  following  form  : — 

A.  went  from  England  to  Scotland,  and  resided 

(k)  Ante,  Vol.  11.  p.  582  et  seq. 
VOL.  VII.  3  O 


914  CASES  IN  THE  HOUSE  OF  LORDS. 

1839.  and  was  domiciled  there,  and  so  continued  for  many 
years  till  the  time  of  his  death.  A.  cohabited  with 
ilf.,  an  unmarried  woman,  during  the  whole  period 
of  his  residence  in  Scotland^  and  had  by  her  a  son  J3., 
who  was  bom  in  Scotland.  Several  years  after  the  birth 
of  -B.,  who  was  the  only  son,  A.  and  M.  were  married 
in  Scotland^  according  to  the  laws  of  that  country. 
By  the  laws  of  Scotland,  if  the  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child  takes 
place  in  Scotland,  such  child  bom  in  Scotland  before 
the  marriage  is  equally  legitimate  with  children  bom 
after  the  marriage,  for  the  purpose  of  taking  land  and 
for  every  other  purpose.  A.  died,  seised  of  real 
estate  in  England,  and  intestate :  is  B.  entitled  to 
such  property  as  the  heir  of  -4.  ?  (i). 

That,  therefore,  is  the  question  I  propose  to  your 
Lordships  to  submit  to  the  learned  Judges  upon  this 
occasion. 

Lord  Brougham: — My  Lords,  I  certainly  concur 
with  my  noble  friend  that  the  question  of  1830  is 
much  better  than  any  other  which  can  be  put.  It 
raises  the  point  upon  the  facts  stated  in  the  special 
verdict.  That  verdict  unfortunately  did  not  find, 
particularly,  and  in  every  respect,  what  the  law  of 
Scotland  is  upon  the  subject :  consequently  the  argu- 
ment of  the  learned  counsel  for  the  appellant  pro 
tanto  is  damnified.  It  would  have  been  better  if  it 
had  been  put  as  the  learned  counsel  Mr.  Murray 
(now  Lord  Murray)  stated  it,  whose  evidence  was 
believed  by  the  Judge  and  jury;  namely,  that  the 
marriage  is,  by  the  Scotch  law,  supposed  to  have  been 
antecedent  to  the  birth,  by  fiction.     But  the  legiti- 

(i)  See  as  to  the  statement  of  the  facts  and  of  the  law  of  Scotland, 
the  note,  ante,  Vol.  II.  p.  572. 
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macy  as  contradistinguished  from  legitimation,  is  suffi-        issp. 
ciently  put  for  the  purpose  of  the  argument;  and,        ^^^^^ 
with  the  assistance  of  the  authorities,  it  can  leave      whistle 
very  little  doubt  what  the  Scotch  law  is  upon  the     Vardill- 
minds  of  the  learned  Judges. 

My  Lords,  I  am  desirous  that  the  attention  of  the 
learned  Judges  should  be  directed  to  that  which, 
moved  by  the  anxiety  I  felt  upon  the  subject,  I  stated 
as  the  opinion  I  entertained  in  1835,  and  to  the  argu- 
ment I  then  held.  I  do  not  know  that  it  throws 
any  great  light  upon  the  question,  but  it  states  the 
points,  and  refers  to  the  authorities  as  well  as  to  the 
principles. 

My  Lords,  I  entirely  agree  that  this  is  a  question 
of  very  great  importance,  and  of  very  considerable 
difficulty:  I  quite  agree  with  the  Attorney-general 
that  is  of  peculiar  importance  as  affecting  the  law  of 
Scotland ;  the  question  being,  whether  the  les  domicilii^ 
the  lex  loci  contractus  et  nativitatis,  or  the  lex  loci  rei 
sitae f  should  prevail: — from  the  time  of  Huber  down- 
wards, from  the  time,  indeed,  when  the  distinction 
between  real  property  and  personal  arose,  the  law 
governing  the  one  being  generally  the  lex  loci  rei  sitce; 
that  governing  the  other  being  the  lex  loci  contractus 
et  domicilii. 

I  feel  great  anxiety  that  this  case  should  be  well 
considered  for  another  reason  ;  I  mean,  out  of  regard 
for  the  credit  of  our  English  Courts.  I  concur  very 
much  in  the  statement  of  the  Attorney-general,  that 
if  what  has  been  laid  down  in  this  case  be  law,  the 
bounds  of  that  law  are  very  narrow.  If  it  is  law  any- 
where, it  prevails  assuredly  only  as  the  law  within 
the  bounds  of  Westminster  Hall.  I  know,  wherever 
I  go  in  Europe^  it  is  boldly  denied  to  be  the  law.  I 
know  the  opinion  of  Dr.  Story  and  other  American 

3  o  2 
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1839.       jurists  also  is  against  us ;  and  I  do  not  think  I  could 
'"T^'    '       easily  overstate  the  degree  in  which  all  these  jurists 
WHISTLE      dissent  from  the  judgment  of  the  Court  below  in  this 
Vardill.     ^^^®^'     -^  considerable  argument  against  it  is  to  be 
gathered  from  the  total  diversity  of  the  grounds  upon 
which   the  judgment  has   at   different    times    been 
maintained.     It  was  first  rested  on  one  ground  in  the 
Court  of  Queen's  Bench ;  then  upon  another  and  very 
different  ground  at  the  bar  here  in  1830 ;  again,  upon 
a  third  ground,  that  stated  by  Lord  Chief   Baron 
Alexander  J  in  giving  the  opinion  of  the  Judges  to 
this  House ;  and  lastly,  upon  a  different  ground  from 
all  the  three  former,  by  the  counsel  to-day  at  your 
bar ;  and  if  the  Judges  are  to  give  their  opinions  now 
upon  some  fifth  ground,  the  discrepancy  may  support 
the  judgment  better  in  their  minds  than  it  will  support 
the  judgment  or  give  weight  to  it  in  the  eyes  of  any 
other  persons ;  for  assuredly,  a  decision  resting  upon 
so  many  different  grounds,  will  be  likely  rather  to 
sink  in  the  estimation  of  those  who  come  to  a  calm 
consideration  of  its  merits.     I  cannot  help  feeling  the 
greatest  regret  that  these  questions  should  be  raised 
here  so  frequently  as  they  have  lately  been.     Dispose 
of  this  as  you  may,  we  shall  have  no  end  to  such  cases, 
unless  we  adopt  the  only  satisfactory  mode  that  can 
be  devised  for  settling  the  controversies  and  doubts, 
namely,  some  legislative  measure  to  relieve  the  law 
of  this  country  from  the  opprobrium  which  rests  upon 
it  in  the  eyes  of  all  mankind.     That  there  should  be 
a  set  of  questions  incalculably  important,  perhaps  the 
most  important  to  the  interests  and  feelings  of  indivi- 
duals which  can  ever  arise  in  Courts  of  Justice,  and 
that  these  questions  should  be  left  surrounded  with 
doubt,  and  incapable  of  decision  for  want  of  some 
statutory  enactment  regarding  the  subject-matter,  is 
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truly  lamentable,  and  not  a  little  discreditable  to  our  ^^^g^ 
jurisprudence.  Can  anything  be  more  discreditable 
to  the  law  of  a  civilised  country  than  that  it  should 
be  extremely  difficult  to  tell  whether  a  man  is  mar- 
ried or  not ;  nay,  what  is  worse,  whether  a  woman  is 
married  or  a  concubine ;  that  it  should  be  still  more 
difficult  to  tell  whether  a  person,  the  issue  of  a  ques- 
tionable marriage,  is  a  bastard  or  legitimate;  and 
that,  owing  to  the  conflict  of  laws,  or  the  discrepancy 
of  the  law,  it  should  be  declared  in  one  part  of  the 
country  that  a  man  is  a  bastard,  and  in  another  that  he 
is  legitimate;  in  one  part  that  a  divorce  has  taken  place 
dissolving  a  prior  marriage,  and  if  that  person  after- 
wards crosses  the  Tweedy  and  intermarries  with  another 
woman,  he  is  deemed  not  to  be  in  the  honourable  state 
of  wedlock,  but  in  a  state  of  felony  ;  and  having  com- 
mitted bigamy,  he  maybe  sentenced  to  transportation 
to  Botany  Bat/j  which  actually  has  happened?  and  still 
more,  that  if  the  same  party  had  intermarried  again 
in  Scotland,  he  would  be  held  to  be  in  the  comfortable 
state  of  matrimony,  and  not  of  felony ;  but  if  he  had 
English  estates,  the  question  would  arise  whether, 
though  the  children  were  legitimate  in  Scotland  their 
birth-place,  the  law  of  the  country  where  the  property 
is  situated  would  yet  pronounce  them  bastards  ;  nay, 
that  in  one  Court  of  England  they  would  be  treated 
as  bastards,  and  in  all  other  Courts  acknowledged  to 
be  legitimate  ?  There  are  peers  sitting  in  this  House 
affected  by  the  question,  the  issue  of  noble  families, 
their  parents  having  been  married  in  Scotland  after 
previous  divorces,  they  themselves  being  of  the  most 
spotless  character,  possessing  the  most  ample  estates 
and  the  highest  honours.  It  is  a  very  dreadful  state 
of  things,  affecting  the  feelings  and  the  character,  as 
well  as  the  property  of  individuals,  that  there  should 
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1839.  be  this  uncertain  state  of  the  law.  It  is  still  worse  to 
think  that  all  the  learning  and  skill  in  Westminster 
Hall,  if  you  were  to  consult  it,  and  all  the  Scotch  law 
in  the  Parliament  House  of  Edinburgh^  would  not 
make  you  sure  of  getting  two  opinions  to  agree  upon 
such  questions  as  these.  I  hope  this  state  of  things 
will  at  length  be  put  an  end  to. 

I  have  agreed  all  along  with  what  has  from  the 
first  been  said  as  to  the  conflict  between  the  laws  of 
England  and  Scotland.  I  have  always  thought  the  law 
of  Scotland^  respecting  the  marriage  contract,  exceed- 
ingly objectionable,  compared  to  ours.  If  a  divorce 
is  allowed  there  between  parties  hondfidcj  it  might  be 
made  good  universally.  If  it  is  done  in  fraudem 
legis  Anglican(B,  whereby  it  is  also  in  fraud  of  the 
rights  of  others,  you  might  enact  that  it  should  be 
void  universally,  and  then  a  man  would  know  whe- 
ther he  was  married  or  not,  and  a  woman  whether 
she  was  a  concubine  or  a  matron,  and  the  child 
whether  he  was  a  bastard  or  legitimate.  If  your 
Lordships,  with  the  aid  of  the  Judges,  decide  the 
present  question,  or  any  of  these  questions  of  status, 
it  does  not  follow  that  the  general  question  will  be 
settled.  The  difficulty  just  now  suggested  will  arise, 
and  you  will  have  another  series  of  doubts  and  diffi- 
culties, which  will  not  now  be  removed,  because  they 
cannot  be  anticipated.  I  would  remind  your  Lord- 
ships more  particularly  of  one :  we  all  say  that  mar- 
riage depends  upon  the  lex  loci  contractus ;  that  is  to 
say,  a  marriage  good  by  the  law  of  the  country  where 
celebrated,  is  also  good  all  the  world  over.  A  divorce 
takes  place : — we  do  not  go  so  far  as  to  say  (though, 
generally  speaking,  the  rule  of  law  is  unumquodque 
dtssohntur  eodem  modo  quo  colligatur),  yet  we  do  not 
go  so  far  as  to  say  that  an  English  marriage  may  be 
validly  dissolved  by  a  Scotch  divorce,  though  English 
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parties  may  contract  a  Scotch  marriage  in  Scotland^  1 830. 
which  shall  be  good  all  the  world  over.  We  do  not  ^^ 
say  that  the  same  law  which  is  applicable  to  the  con-  whistle 
stitution  of  the  contract,  applies  also  to  its  dissolu-  vard'ill. 
tion.  But  there  is  on  this  point  a  conflict,  and  a  real 
conflict,  of  laws:  the  Scotch  lawyers  say  that  the 
Scotch  divorce  is  good  to  dissolve  an  English  mar- 
riage, and  that  a  man  so  divorced  may  intermarry 
again.  But  this  divorce,  by  our  English  decisions,  is 
null  if  he  comes  to  England.  The  Scotch  Courts 
maintain  the  efficacy  of  the  divorce,  and  consequently 
the  validity  of  the  second  marriage ;  and  they  will 
maintain  this  to  the  end  of  time.  All  the  Scotch 
lawyers  and  Judges,  without  any  exception,  say  that 
the  second  marriage  is  good  in  Scotland.  I  do  say 
that  this  conflict  of  law  seems  to  make  an  absurdity, 
which  no  judicial  decision  can  reconcile  to  itself.  It 
is  self-repugnant ;  and  nothing  but  an  Act  of  the 
Legislature  can  reconcile  it  upon  sound  principles. 
A  man  comes  here  with  a  Scotch  wife,  and  with  issue 
bom  in  Scotland — that  Scotch  wife  is  held  to  be  a 
concubine,  for  aught  I  know,  in  England.  The  deci- 
sions go,  at  all  events,  to  this  extent,  that  the  English 
law  does  not  acknowledge  the  validity  of  the  Scotch 
divorce.  He  may  come  here,  then,  and  after  the 
Scotch  divorce  he  may  intermarry  in  England^  and 
then  there  are  two  wives,  each  claiming  this  hus- 
band. This  is  the  conclusion  either  way.  It  is  the 
conclusion  from  adopting  the  well-established  and 
well-known  principles  of  allowing  the  lex  loci  con- 
tractus— the  law  of  the  country  where  the  marriage 
was  contracted — to  prevail  universally ;  and  yet  not 
allowing  the  law  of  the  country  where  the  divorce  is 
had,  to  regulate  the  dissolution  of  the  contract.  But 
if  the  second  marriage  was  good  in  Scotland,  and, 
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1839.       because  good  there,  good  in  England  also,  then  is  the 

'^^    '      man  a  husband,  and  prevented  marrying   a  second 

wnisTLE      wife  in  England.     If,  on  the  other  hand,  the  Scotch 

Vardill.     carriage  is  good  here,  and  the  divorce  bad,   he  has 

two  wives  here,  both  acknowledged  by  law. 

Now,  what  is  the  real  origin  of  all  this  embarrass- 
ment ? — A  great  deal  arises  from  a  country  possess- 
ing one  system  of  law,  being  connected  with  a  country 
possessing  a  different  system,  like  England  and  Scot- 
landy  and  these   countries   being  contiguous.      But 
much  the  greater  part  of  the  inconvenience  has  arisen 
from  another  source,  and  it  shows  the  danger  of  de- 
parting from  sound,  solid,  and  uniform   principles. 
If  you  had  held,  originally,  that  a  marriage  cele- 
brated in  Scotland^  not  bond  fide^  by  parties  really 
resident  there,  but  by  parties  who  could  not  be  duly 
married  here,  and  who  went  to  Scotland  in  fraudem 
legis  AnglicancBy  to  escape  the  provisions  of  the  English 
Carriage  Act,  was  a  bad  marriage   in  England;  if, 
as  you  ought  to  have  done,  you  had  held    by  that 
opinion  generally,  and  declared  that  it  was  a   bad 
marriage,  and  that  you  would  not  allow  persons  who 
could  afford  to  go  to  Scotland^  for  the  purpose  of 
evading  the  Marriage  Act    (and  who  were     really 
the  only  people  contemplated  by  that  Act),  to  escape 
its  provisions  by  this  Scotch  journey ;  if,  instead  of 
holding  that  to  be  a  good  proceeding,  and  giving  it 
effect,  you  had  said,  as  you  hare  done  in  most  other 
cases,  "  this  is  done  in  fraudem  legis^  and  shall  not 
prevail," — then  nine  parts  in  ten  of  the  difficulties 
we  now  labour  under  would  not  have  arisen.     Lord 
Mansfield  always  spoke  of  these  marriages  as  void  in 
England:    instead   of  following  his   opinion,  when 
Crompton  v.  Bearcroft  (Jc)  came  into  the  Consistorial 

(Jc)  Bull,  N.  P.  113. 
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Courts,  it  was  decided,  or  is  supposed  to  have  been        i839. 
decided,  in  favour  of  the  Scotch  marriage.     I  have       bJ^ 
often  lamented  that  we  have  no  account  of  that  im-      whistle 
portant  case,  except  in  a  passage  of  Mr,  Justice  BtU-     Vardiix. 
fer's  Nisi  Prius.     In  the  Court  of  Delegates,  a  judg- 
ment was  pronounced  in  favour  of  the  marriage ;  but 
on  what  argument,  or  by  what  Judges,  I  know  not. 
I  only  know  that  there  have  been  doubts  expressed 
concerning  the  decision. 

Then  came  Ilderton  v.  Ilderton^  which  first  brought 
the   question  before  a  Court  of  Common  Law.     If 
you  look,  my  Lords,  into  that  case  as  reported  in  2d 
//.  Blackstoncj  you  will  find  the   case  of  Crompion 
v.  Bearcroft  cited.     It  was  a  writ  of  dower,  to  which 
ne  ungues  accouple  was  pleaded ;  and  there  was  a  repli- 
cation by  the  demandant  of  a  marriage  in  Scotland,  to 
which  the  tenant  demurred.     This  demurrer  was  upon 
two  grounds  :  the  first  denied  the  validity  of  a  Scotch 
marriage  in  an  English  suit;   and  this  ground  was 
given  up  as  an  untenable  point.     The  party  never 
dreamed  of  arguing  it,  but  confined  the  argument  to 
another  point,  whether  there  ought  not  to  have  been 
a  place  for  the  venue,  and  whether  the  replication 
ought  not  to  have  concluded  to  the  Bishop's  certifi- 
cate, instead  of  concluding  to  the    country.      The 
question  upon  the  mari'iage    was   then  abandoned, 
and  the  judgment  makes  no  mention  of  it.     Ever 
since  that  case,  the  point  has  been  held  to  be  clear 
that  a  Scotch  marriage,  however  plainly  and  grossly 
in  fraudem  legis  Anglicance,  was  a  valid  marriage. 
You  went  wrong  in  deciding  that,  as  many  of  us  think ; 
but  having  once  gone  wrong,  when  other  kindred 
questions  arose,  as  upon  the  validity  of  Scotch  divorces, 
you  ought  either  to  have  retraced  your  steps,  so  as  to 
get  right  again,  or  you  should  have  continued  acting 
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1839.       upon  the  same   principles.      There  was  no  middle 
^T^'    '      course :  either  come  back  from  your  error  in  Ilderton 
WHI8TLB      V.  Ilderton,  and  Crompton  v.  Beareroft,  or  go  upon 
Vardill*     *^^  same  principle:  either  hold  that  the  going  to 
Scotland  in  fraud  of  the  English  law  does  not  avail  in 
any  way,  or  hold  that  the  Scotch  proceeding,  however 
fraudulent,  does  avail ;  and  if  it  makes  the  contract 
valid,  that  it  also  validates  the  dissolution  of  the  con* 
tract.     Instead,  however,  of  following  up  your  error, 
you  choose  to  hold  the  marriage  good,  but  the  disso- 
lution of  the  marriage  bad.     See  what  interminable 
canfusion  you  have  thus  got  into.     Now,  in  LoUejffb 
case,  the  Judges  had  an  opportunity   of   retracting 
Ilderton  v.  Ilderton,  and  Crompton  v.  Bearcroft ;  or 
they  might  have  said,  "  the  cases  have  ruled  that  the 
marriage  is  good  :  then  so  must  the  divorce  be."'     But, 
instead  of  this,  they  maintained  the  validity  of  a  Scotch 
marriage,  though  in  fraud  of  the  English  law,  and  yet 
they  held  that  a  Scotch  divorce  in  the  same  circum- 
stances is  utterly  invalid;  and  hence  arise  all  the 
difficulties  and  disagreements  by  which  we  are  now 
surrounded.      I  am  sure  this  is  a  good  reason  why 
Judges,  in  deciding  important  questions,  should  adopt 
the  course,  when  they  have  gone  wrong,  of  at  once, 
in  an  open  and  manly  way,  retracing  their    steps, 
rather  than  persist  in  their  error ;    but,  if  they  do 
persist  in  their  error,  they  ought  to  do  it  out  and  out, 
though  to  the  inconvenience  of  parties,  and  not,  by 
way  of  saving  their  own  consistency,  inflict  on  the 
people  what  is  proverbially  the  most  miserable  of  all 
thraldoms — that  of  a  vague  and  uncertain  jurispru- 
dence.    Instead  of  leaving  it  uncertain,  and  subject- 
ing the  people  to  this  annoyance,  it  may  be  made 
at  least  intelligible,  by  being  made  consistent ;    and 
though  the  principle  was  originally  wrong,  it  may 
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be  made  to  tally  with  itself.     At  present  it  is  incon-        1839. 
sistent  with  itself.     The  principles  are  in  one  direc-        b,^^_ 
tion  upon  one  ground,  and  in  another  direction  upon      whistle 
another.  Vardili. 

I  do  hope  that  the  result  of  this  inquiry  will  be  the 
settlement  of  the  law,  and  I  cannot  speak  too  highly 
of  the  ability  with  which  the  argument  has  been 
conducted.  The  question  is  now  ripe  for  decision. 
I  hope  that,  when  it  is  considered,  we  shall  have  the 
assistances  of  the  learned  Judges  in  giving  our 
opinions.  We  shall  give  our  opinions  with  all  due 
deference  to  their  authority,  and  all  the  disposition 
possible  to  avail  ourselves  of  their  useful  aid,  but 
without  losing  the  regard  we  conscientiously  owe  to 
our  own  opinions ;  not  forgetting,  certainly,  the  im- 
pression which  may  be  made  upon  us  by  the  opinions 
of  the  learned  Judges,  but  coming  to  a  deliberate  and 
an  unfettered  consideration  of  a  question  of  such 
paramount  importance.  When  the  law,  as  it  now 
stands,  has  been  thus  settled,  then  those  ulterior  steps 
may  be  taken,  which,  I  apprehend,  can  alone  be  satis- 
factory to  the  people  of  both  countries :  I  mean,  the 
final  settlement  of  the  law  by  an  Act  of  Parliament, 
declaratory  in  some  respects,  and  enacting  in  other  re- 
spects ;  thus  laying  down  what  principles  of  law  shall 
be  fitting  to  be  established  for  the  two  countries. 

Lord  Wynford: — My  Lords,  since  I  have  been  at 
the  bar,  now  nearly  fifty  years,  I  have  never  heard 
a  case  argued  with  more  ability  than  this  case  has 
been  argued  to-day. 

My  Lords,  the  question  which  was  put  to  the 
learned  Judges  upon  the  former  occasion,  was  drawn 
up  by  Lord  Lyndhurst;  and  I  do  not  think  it  can 
be  now  submitted  in  a  better  form.     I  wish  my  noble 
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1839.       and  learned  friend  to  accomplish  his  object  of  recon- 
^^^      ciling  the  law  of  Scotland  and  England  in  cases  simi- 
WHISTLE      larto  this,  but  I  fear  there  will  be  great  difficulties  in 
Vardill,     his  way.     I  cannot  help  thinking  that  it  would  be 
better  settled  by  different  decisions,  as  the  questions 
arose,  than  by  an  Act  of  Parliament.      We  shall,  how- 
ever, have  an  opportunity  of  considering  the  question 
when  the  Judges  have  delivered  their  mature  opinions 
on  the  case  that  is  now  under  our  consideration. 

The  question,  in  the  form  proposed  by  the  Lord 
Chancellor,  was  agreed  to,  and  put  to  the  Judges,  who 
required  time  to  answer  it.  On  Monday  the  20th  of 
July^  their  unanimous  opinion  was  delivered  in  the 
following  terms  by 

Lord  Chief  Justice  Tindal : — My  Lords,  the  facts  of 
the  case  upon  which  your  Lordships  propose  a  ques- 
tion to  Her  Majesty's  Judges  are  these  : — **  A.  went 
from  England  to  Scotland^  and  resided  and  was  domi- 
ciled there,  and  so  continued  for  many  years,  till  the 
time  of  his  death.     A.  cohabited  with  ilf".,  an  un- 
married woman,  during  the  whole  period  of  his  resi- 
dence in  Scotland^  and  had  by  her  a  son  2?.,  who  was 
bom  in  Scotland.     Several  years  after  the  birth  of 
B.^  who  was  the  only  son,  A.  and  M.  were  married 
in  Scotland^  according  to  the  laws  of  that  country. 
By  the  laws  of  Scotland^  if  the  marriage  of  the  mother 
of  a  child  with  the  father  of  such  child  take  place  in 
Scotland^  such  child  bom  in  Scotland  before  the  mar- 
riage is  equally  legitimate  with  children  bom  after  the 
marriage,  for  the  purpose  of  taking  land,  and  for  every 
other  purpose.     A.  died  seised  of  real  estate  in  Eng- 
land^ and  intestate."    And  your  Lordships,  upon  the 
foregoing  state  of  facts,  found  this  question,  viz« :  '*  Is 
B.  entitled  to  such  property  as  the  heir  of  A.Y*     And 
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in  answer  to  the  question  so  proposed  to  us,  I  have  the        1839. 
honour  to  state  to  your  Lordships,  that  it  is  the  opinion        3,,^^ 
of  all  the  Judges  who  heard  the  argument  (/ )  that  B.  is      whistle 
not  entitled  to  such  property  as  the  heir  o{  A.  We  have     Vardill. 
indeed  reason  to  lament  that  we  have  been  deprived 
of  the  assistance  of  one  of  our  learned  brethren  who 
heard  the  case  argued  at  your  Lordships'  bar,  the  late 
Mr.  Justice  Vaughan ;  but  as   he  had  expressed  a 
concurrent  opinion  upon  the  case  at  a  meeting  held 
immediately  after  the  argument,  I  feel  myself  justified 
in  adding  the  authority  of  his  name  to  that  of  the 
other  Judges. 

My  Lords,  the  grounds  and  foundation  upon  which 
our  opinion  rests  are  briefly  these :  That  we  hold  it 
to  be  a  rule  or  maxim  of  the  law  of  England,  with 
respect  to  the  descent  of  land  in  England  from  father 
to  son,  that  the  son  must  be  bom  after  actual  mar- 
riage between  his  father  and  mother ;  that  this  is  a 
rule  juris  positivi,  as  are  all  the  laws  which  regulate 
succession  to  real  property,  this  particular  rule  having 
been  framed  for  the  direct  purpose  of  excluding,  in 
the  descent  of  land  in  England,  the  application  of  the 
rule  of  the  civil  and  canon  law,  by  which  the  subse- 
quent marriage  between  the  father  and  mother  was 
held  to  make  the  son  born  before  marriage  legitimate ; 
and  that  this  rule  of  descent  being  a  rule  of  positive 
law  annexed  to  the  land  itself,  cannot  be  allowed  to 
be  broken  in  upon  or  disturbed  by  the  law  of  the 
country  where  the  claimant  was  bom,  and  which  may 
be  allowed  to  govern  his  personal  status  as  to  legiti- 
macy, upon  the  supposed  ground  of  the  comity  of 
nations. 

My  Lords,  tp  understand  the  nature  and  force  of 
this  rule  of  our  law,  ^^  that  the  heir  must  be  a  person 

(0  Bee  ante,  p.  895. 
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1839.  bom  in  actual  matrimony  in  order  to  enable  him  to 
take  land  in  England  by  descent,"  and  to  perceive,  at 
the  same  time,  the  positive  and  inflexible  quality  of 
this  rule,  and  how  closely  it  is  annexed  to  the  land 
itself,  it  will  be  necessary  to  consider  the  earlier  autho- 
rities in  which  that  rule  is  laid  down  and  discussed, 
both  before  and  subsequently  to  the  statute  of  Atertan^ 
and  more  particularly  the  legal  construction  and 
operation  of  that  statute. 

If  we  take  the  definition  of  heir  which  Lord  Coke 
adopts  from  the  ancient  text  writers,  and  which  is 
borrowed  originally  from  the  Roman  law  (Coke  upon 
Littktonj  7.  b.),  viz.  that  he  is  ^^  ex  justis  nuptiis 
procreatus,"  the  very  description  points  at  a  marrii^e 
celebrated  according  to  the  rules,  requisites,  and 
ritual  of  the  civil  or  Roman  law»  **  Operse  pretium 
est  scire  quid  sint  justae  nuptiae,"  says  Huher  (Lib.  28, 
lib.  tit.  2.  de  Ritu  Nuptinum).  He  adds,  ^*  In  prompt^ 
est  Justiniani  Responsio  sunt  ea  quae  secundum  prse- 
cepta  legum  contrahuntur." 

But  to  refer  to  the  "  Mirror  of  Justices,"  perhaps 
the  very  earliest  of  our  text  books,  it  is  there  laid 
down  in  page  70  as  an  admitted  principle,  ^*  that  the 
common  law  only  taketh  him  to  be  a  son  whom  the 
marriage  proveth  to  be  so."     Glanvillej  who  wrote  in 
the  reign  of  Henry  the  2d  (probably  about  half  a 
century  before  the  passing  of  the  statute  of  lliferton), 
in  book  7,  chapter  13,  states  that  "  Neither  a  bastard 
nor  any  person  not  bom  in  lawful  wedlock,  can  be, 
in  the  legal  sense  of  the  term,  an  heir ;  but  if  any 
one  claims  an  inheritance  in  the  character  of  heir,  and 
the  other  party  object  to  him  that  he  cannot  be  heir 
because  he   was   not  born  in  lawful  wedlock,  then 
indeed  the  plea  shall  cease  in  the  King's  Court,  and 
the  Archbishop,  or  Bishop  of  the  place,  shall  be  com- 
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manded  to  inquire  concerning  such  marriage,  and  to 
make  known  his  decision  either  to  the  King  or  his 
Justices.*'  He  then,  in  chapter  14,  gives  the  form  of  the 
writ,  which  will  be  found  not  unimportant  to  the  pre- 
sent inquiry,  namely, — "  The  King  to  the  Archbishop : 
Health. — fV.  appearing  before  me  in  my  Court,  has 
demanded  against  12.,  his  brother,  certain  land,  and  in 
which  the  said  R.  has  no  right,  as  W.  says,  because  he 
is  a  bastard  bom  before  the  marriage  of  their  mother ; 
and  since  it  does  not  belong  to  my  Court  to  inquire  con- 
cerning bastardy,  I  send  these  unto  you,  commanding 
you  that  you  do,  in  the  Court  Christian,  that  which 
belongs  to  you ;  and  when  the  suit  is  brought  to  its 
proper  end  before  you,  inform  me  by  your  letter  what 
has  been  done  before  you  concerning  it.  Witness,"  &c. 
Your  Lordships  will  observe  the  form  of  this  writ ; 
how  precisely  it  puts  the  objection  against  the  heir's 
title  upon  the  very  rule  of  the  English  law,  **  that  he 
was  bom  before  the  marriage  of  his  mother ;"  by  which 
it  is  necessarily  implied  that  the  marriage  of  the 
parents  had  subsequently  taken  place.  Now  if  the 
question  had  been  put  generally  on  the  fact,  whether 
any  marriage  had  taken  place,  or  upon  the  legality  of 
such  marriage  as  had  taken  place ;  to  such  a  question 
of  general  bastardy,  as  it  is  called,  the  Bishop  would 
have  found  no  difficulty  in  answering,  for  the  answer 
to  that  question  would  have  been  purely  and  exclu- 
sively determinable  by  the  spiritual  law.  But  as  the 
canon  law,  on  the  one  hand,  held  that  the  subsequent 
marriage  of  the  parents  made  the  antenatys  legiti- 
mate, and  as  the  common  law  of  England,  on  the 
other  hand,  held  that  such  antenatus  was  not  legi- 
timate for  the  purpose  of  inheriting  land  in  England, 
if  the  question  had  gone  in  the  general  form,  the 
answer  of  the  Bishop  would  have  certified  such  ante" 
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1839.       natm  to  have  been  legitimate.     The  law,  therefore, 
''""'^    '     framed  the  question  in  the  precise  fornci  contained  in 
WHISTLE      the  writ,  namely,  a  question  of  special  bastardy,  prov- 
Vardill,     ^°S  thereby  how  closely,  and  with  how  much  jealousy, 
the  law  adhered  to  the  rule  of  descent  before  pointed 
out.     Now,   the  question  so  framed   did    obviously 
place  the  Bishop   in  extreme   difficulty  in  making 
answer  thereto;   a  difficulty  which  was  very  much 
increased  by  the  constitution  of  Pope  Alexander  3d, 
which  had  been  issued  very  recently  before  the  time 
when  Glanville  wrote,  viz.  in  the  sixth  year  of  King 
Henry  2d  ;  by  which  constitution  (in  part  set  out  by 
Lord  Coke^  2d  Institute,  96)  it  was  ordained  ^'  that 
children  bom   before  solemnization    of  matrimony, 
where  matrimony  followed,  should  be  as  legitimate 
to  inherit  unto  their  ancestors  as  those  that  are  bom 
after  matrimony  ;"  and  it  is  upon  the  subject  of  this 
constitution   that   Glanville   is    commenting   in  his 
15th  chapter,  when  he  says,  **  Upon   this  subject,  it 
hath  been  made  a  question  whether,   if  any  one  was 
begotten  or  bom  before  the  father  married  the  mother, 
such  son  is  the  lawful  heir  if  the  father  afterwards 
married  his  mother  ?     Although,  indeed,  the  canons 
and  the  Roman  laws  consider  such  son  as  the  lawful 
heir,  yet,  according  to  the  law  and  custom  of  this 
realm,  he  shall  in  no  measure  be  supported  as  heir  in 
his  claim  upon  the  inheritance,  nor  can  he  demand 
the  inheritance  by  the  law  of  the  realm.     But  yet,  if 
a  question  should  arise  whether  such  son  was  begotten 
or  bom  before  marriage  or  after,  it  should,  as  we  have 
observed,  be  discussed  before  the  Ecclesiastical  Judge, 
and  of  his  decision  he  shall  inform  the  King  or  his 
Justices ;  and  thus,  according  to  the  judgment  of  the 
Court  Christian  concerning  the  marriage,  namely, 
whether  the  demandant  was  bora  or  begotten  before 
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marriage  contracted  or  after,  the  King's  Court  shall        1 839. 
supply  that  which  is  necessary  in  adjudging  or  re-       g^^^^ 
fusing  the  inheritance  respecting  which  the  dispute      whistle 
is ;  so  that  by  its  decision  the  demandant  shall  either     Vardill. 
obtain  such  inheritance  or  lose  his  claim." 

The  Bishops  being  placed  in  the  difficulty  of  this 
conflicttis  kgum  by  reason  of  the  precise  form  of  the 
King's  writ,  at  length,  at  the  Parliament  holden  at 
Merton^  in  the  20th  Henry  3d,  the  statute  was  framed, 
which  will  be  found  to  have  a  strong  and  direct 
application  to  the  present  question.  That  statute  has 
not  upon  the  original  roll  the  title  prefixed  thereto, 
upon  which  observations  were  made  at  your  Lord- 
ships' bar,  that  it  showed  the  intention  of  the  law  to 
have  been  no  more  than  to  declare  the  personal  status 
of  those  who  are  described  in  such  statute.  In  the 
edition  of  the  statutes  published  under  the  commis- 
sion from  the  Crown,  there  is  no  other  than  the  gene- 
ral title  "  Provisiones  de  Merton ;"  and  no  more 
argument  can  justly  be  built  upon  the  title  prefixed  in 
some  editions  of  the  statutes,  than  upon  the  marginal 
notes  against  its  difi*erent  sections.  That  statute  or 
provision  of  Merton  runs  thus,  viz. :  "  To  the  King's 
writ  of  bastardy,  whether  any  one  being  bom  before 
matrimony  may  inherit  in  like  manner  as  he  that  is 
bom  after  matrimony,  all  the  Bishops  answered  that 
they  would  not  nor  could  not  make  answer  to  that 
writ,  because  it  was  directly  against  the  common 
order  of  the  church,  and  all  the  Bishops  instanted  the 
Lords  that  they  would  consent  that  all  such  as  were 
bom  afore  matrimony  should  be  legitimate,  as  well 
as  they  that  be  born  within  matrimony,  as  to  the 
succession  to  inheritance,  forasmuch  as  the  church 
accepteth  such  as  legitimate.  And  all  the  Earls  and 
Barons,  with  one  voice,  answered  that  they  would  not 
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1839.       change  the  laws  of  the  realm  which    hitherto  had 

^'    '      been  used  and  approved/' 

WHISTLE  It  is  manifest  from  BractoUy  who  lived  and  wrote  in 

Vardill.     the  time  of  Henry  3d,  that  shortly  after  the  statute  of 
Merton,  this  question  of  special  bastardy  ceased  to  be 
sent  to  the  Bishop,  and  became  the  subject  of  inquiry 
and  determination  in  the  King's  Courts.    In  book  6tli, 
chapter  19,  after  stating  the  circumstances  attending 
the  statute  of  Merton^  and  also  a  subsequent  counci] 
holden  in  the  same  year  before  the  King,  the  Arch- 
bishop, the  Bishops,  Earls,  and  Barons,  whose  names 
he  gives,  it  is  ordered  that  the  words  in  which  the 
writ  shall  go  to  the  Bishop  shall  be,  "  Whether  such 
a  one  was  born  before  espousals  or  marriage,  or  after ; 
and  that  the  Ordinary  shall  write  back  to  our  lord  the 
King,  in   the   same  words,  without  any  evasion  or 
subtilty."     And  he  then  states,  it  was  further  ordered 
at  that  council,  ^*  That  for  the  reasons  before  given, 
and  of  such  common  consent,  it  may  be  in  the  election 
of  our  lord  the   King  whether  he  will  demand  that 
inquisition  to  be  taken  before  the  Ordinary,  or  in  his 
own  Court ;  because,  when  the  exception  is  properly 
taken,   the  answer  ought  not  to  be  obscure;**   and 
accordingly,  it  will  be  found,  by  reference  to  the  year 
books,  that  from  the  time  of  Edward  the  3d,  the  dis- 
tinction became  settled  that  general  bastardy  shall  be 
tried  by  the  Ordinary,  special  bastardy  shall  be  tried 
per  pais. — (See  the  various  authorities  collected  in 
Vincr's  Abridgment,  title  Trial  Bastardy.) 

My  Lords,  the  extent  of  the  dominions  of  the  Crown 
at  the  time  of  the  passing  of  the  statute  of  Jlferton 
demands  particular-attention.  Normandy y  Aquitaine^ 
and  Anjouy  were  then  under  the  allegiance  of  the  King 
of  EiKjlandy  and  had  been  so  at  least  from  the  com- 
mencement of  the  reign  oi  Henry  the  1st.     Many  of 
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the  nobles  and  other  subjects  of  the  King  had  large  1339. 
possessions  both  in  England  and  in  the  countries  ^ 
beyond  sea.  Those  bom  la  Normandy ^  Aguitaincj  or  whistle 
Anjou  (as  also,  in  subsequent  periods  of  our  history,  Vardill. 
those  born  in  Giiienne^  Gascony^  Calais^  or  Tournay)* 
whilst  under  the  actual  dominion  of  the  Crown,  were 
natural-born  subjects,  and  could  inherit  land  in  jEng-- 
land. — (Calvin's  case,  7th  CoAe^  20,  b.)  Many  of  the 
very  persons  who  attended  at  the  coronation  of  Henry 
the  3d,  the  occasion  on  which  the  Parliament  met  at 
Merton  and  the  statute  was  passed,  Bishops  and  Earls 
and  Barons,  are  known  from  history,  and  would  so 
appear  from  their  very  names  and  titles,  to  have  been 
of  foreign  lineage,  if  not  of  foreign  birth,  and  were, 
at  all  events,  well  acquainted  with  the  rule  of  law 
which  was  then  so  strongly  contested :  yet, — notwith- 
standing the  rule  of  the  civil  and  canon  law  prevailed 
in  Nonnandy^  Aguitaine,  and  AnjoUj  by  which  the 
subsequent  marriage  makes  the  antenatus  legitimate 
for  all  purposes  and  to  all  intents;  and  notwith- 
standing the  precise  question  then  under  discussion 
was  whether  this  rule  should  govern  the  descent  of 
land  locally  situate  in  England,  or  whether  the  old 
law  and  custom  of  England  should  still  continue  as 
to  such  land,  under  which  the  antenatus  was  incapable 
to  take  land  by  descent, — there  is  not  the  slightest  allu- 
sion to  any  exception  in  the  rule  itself  as  to  those  bom 
in  the  foreign  dominions  of  the  Crown,  but  the  lan- 
guage of  the  rule  is,  in  its  terms,  general  and  universal 
as  to  the  succession  to  land  in  England.  The  question 
is,  whether,  after  the  declaration  made  by  that  statute, 
one  of  the  King  s  subjects,  born  in  Normandy,  or 
Aguitainey  or  Anjou,  under  the  circumstances  sup- 
posed by  your  Lordships,  could  have  inherited  land  in 
England  ?    It  is  not  so  much  a  parallel  case  with  the 
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1839.       present;  it  is  the  very  case  itself;  and  it  seems  impos- 
T^  Bible  to  contend  that  such  would  have  been  held  to  be 

WHISTLE      the  law.     In  the  first  place,  there  is  no  other  form  of 
Vardill.     ^^y  writ  to  the  Bishop  than  the  old  form   given  in 
Glanville  and  Bracton,  which  raises  the  express  point 
whether  the  claimant  was  born  or  not  before  espousals 
and  matrimony  of  his  father  and  mother  :    and  if  the 
question  was  brought  before  a  jury,  as  afterwards  be- 
came the  course  of  proceeding,  then  there  was  no  other 
than  that  precise  issue  which  could  be  raised  upon  the 
record.  Further,  if  the  question  was  sent  to  the  Bishop, 
it  must  have  been  sent  to  the  Bishop  of  the  diocese 
where  the  action  was  brought,  that  is,  where  the  land 
was  situate,  and  not  to  the  Bishop  of  the  diocese  where 
the  party  whose  legitimacy  is  disputed  was  born  (see 
the  book  o{  Assisa,  35,  pi.  7);   which  case  seems  not 
obscurely  to  indicate,  that  if  the  birth  had   been  in 
France^  the   trial   would  be  still   before  the   English 
Bishops;  for  Skipwithj  a  Judge  of  the  Common  Pleas, 
is  made  to  say  there,  "  You  may  carry  your  proofs 
before  him  in  what  place  you  please,  in  England^  or 
from  France^      Again,  the  contest  above  adverted  to 
was  a  contest  between  the  ancient  law  and  custom  of 
England^  on  the  one  hand,  and  the  canon  law  on  the 
other,  which  should  prevail  as  to  the  hereditary  suc- 
cession to  land  in  England:  canon  and  civil  law  being 
acknowledged  and  prevailing  in  England  in  all  other 
respects,  with  the  single  exception  of  its  application  to 
the  descent  of  land ;  the  same  canon  and  civil  law  pre- 
vailing in  the  foreign  dominions  of  the  Crown  gene- 
rally, and  without  any  exception.    There  seems,  there- 
fore, no  reasonable  or  probable  ground  for  the  surmise 
of  any  intention  in  the  law-makers  of  that  day,  that, 
with  the  general  refusal  and  repudiation  of  this  rule 
of  the  civil  and  canon  law  as  to  the  hereditary  suc- 
cession to  land  in  England,  there  should  be  a  tacit 
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exception  in  favour  of  a  claimant  born  beyond  the        i839. 
seas.     Again,  the  custom   would  rather  seem  to  be      'T'" 
one  which  applies  to  the  land  itself,  and  not  to  the      whistle 
person  only  of  the  claimant,  according  to]  an  obser-     VAaDiLt. 
vatiou  of  Bractoriy  in  the  place  above  cited,  when, 
discussing   the  very  point  of  the  exception  on  the 
ground  of  bastardy,  he  says,  "that  every  kingdom 
hath  its  own  customs  differing  from  those  of  others. 
For  there  may  be  one  custom  in  the  kingdom  of 
Englandj   and   another  in  the  kingdom  of  France^ 
as  to  succession."     And  it  would  be  singular  indeed, 
if  any  such  exception  existed^  that  neither  Bracton^ 
who  wrote  with  so  much  diffuseness  on  this  very  ques- 
tion at  the  time  of  this  notable  refusal  of  Parliament 
to  alter  the  law,  nor  the  author  of  Fleta,  nor  any  of 
the  other  early  writers,  should  have  left  the  slightest 
vestige  of  xm  allusion  to  such  exception  in  the  rule. 

On  the  contrary,  the  observation  of  Lord  Coke,  2d 
Institute,  98,  although  not  made  in  any  case  in  a 
Court  of  Law,  proves,  in  a  manner  which  leaves  no 
doubt,  what  would  have  been  the  opinion  of  that  great 
lawyer  upon  the  point  now  under  discussion,  if  it  had 
arisen  in  his  time:  "Some  have  written,"  he  says,  "that 
William  the  Conqueror,  being  bom  out  of  matrimony, 
Robert,  his  reputed  father,  did  after  marry  Arlot,  his 
mother,  and  that  thereby  he  had  right  by  the  civil  and 
canon  law ;  but  that  is  contra  legem  Anglice,  as  here  it 
appeareth."  This  is  in  effect  saying,  although  born  in 
Normandy,  and  legitimated  in  Normandy  by  the  sub- 
sequent marriage  of  his  father  and  mother  there,  so 
that  he  could  inherit  land  in  Normandy,  yet  as  to  land 
in  England  he  could  not  take  it  by  descent,  for  the 
same  law  would  be  the  law  of  descent  of  a  kingdom 
and  of  land  within  it.  This  is  the  very  case  now  put 
to  the  Judges  by  your  Lordships, 
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It  therefore  appears  to  be  the  just  conclusion  firom 
these  premises,  that  the  rule  of  descent  to  English 
land  is,  that  the  heir  must  be  bom  after  actual  mar- 
riage of  his  father  and  mother,  in  order  to  enable  him 
to  inherit ;  and  that  this  is  a  rule  of  a  positive  inflexible 
nature,  applying  to  and  inherent  in  the  land  itself 
which  is  the  subject  of  descent,  of  the  same  nature  and 
character  as  that  rule  which  prohibited  the  descent  of 
land  to  any  but  those  who  were  of  the  whole  blood  to 
the  last  taker,  or  like  the  custom  of  gavelkind  or 
borough-JSw^r/wA,  which  cause  the  land  to  descend,  in 
the  one  case,  to  all  the  sons  together ;  in  the  other, 
to  the  younger  son  alone. 

And  if  such  be,  as  it  appears  to  us  to  be,  the  rule  of 
law  which  governs  the  descent  of  land  in  JEnjfianrf,  with- 
out any  exception,  either  express  or  implied  therein, 
on  the  score  of  the  place  of  birth  of  the  claimant,  it 
remains  to  be  considered. whether,  by  any  doctrine 
of  international  law,  or  by  the  comity  of  nations,  that 
rule  is  to  be  let  in  by  which  -B.,  being  held  to  be  legiti- 
mate in  his  own  country  for  all  purposes,  must  be  con- 
sidered as  the  heir-at-law  in  England, 

The  broad  proposition  contended  for  on  the  part  of 
the  Plaintiff  in  Error  is,  that  legitimacy  is  a  personal 
status  to  be  determined  by  the  law  of  the  country 
which  gives  the  party  birth ;  and  that,  when  the  law 
of  that  country  has  once  pronounced  him  to  be  legi- 
timate, he  is,  by  the  comity  of  international  law,  to  be 
considered  as  legitimate  in  every  other  country  also, 
and  for  every  purpose :  and  it  is  then  contended 
that,  as  by  the  Scotch  law  there  is  a  presumptio  juris 
et  dejurcj  that,  under  the  circumstances  supposed,  the 
parents  of  B.  were  actually  married  to  each  other 
before  the  birth  of  J5.,  such  presumption  of  the 
Scotch  law,  by  which  his  legitimacy  is  effected,  must 
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also  be  adopted  and  received  to  the  same  extent  in  the       i830. 
JSnglish  as  in  the  Scotch  Courts  of  Justice.  ^"IjI^^ 

Now,  there  can  be  no  doubt  but  that  marriage,      wujstle 
which  is  a  personal  contract,  when  entered  into  ac*     Vaedill, 
cording  to  the  rites  of  the  country  where  the  parties 
are  domiciled  and  the  marriage  celebrated,  would  be 
considered  and   treated   as  a  perfect  and  complete 
marriage  throughout  the  whole  of  Christendom. 

But  it  does  not  therefore  follow,  that,  with   the 
adoption  of  the  marriage  contract,  the  foreign  law 
adopts   also  all    the   conclusions   and    consequences 
which  hold  good  in  the  country  where  the  marriage 
was  celebrated.     That  the  marriage  in  question  was 
not  celebrated  in  fact  until  after  the  birth  of  B.  is  to 
be  assumed  from  the  form  of  the  question.     Indeed, 
except  on  that  supposition,  there  would  be  no  question 
at  all.     Does  it  follow,  then,  that  because  the  Scotch 
hold  a  marriage  celebrated  between  the  parents  after 
the  birth  of  a  child  to  be  conclusive  proof  of  an  actual 
marriage  before,  a  foreign  country,  which  adopts  the 
marriage  as  complete  and  binding   as  a  contract  of 
marriage,   must   also    adopt  this  consequence?     No 
authority  has  been  cited  from  any  jurist  or  writer  on 
the  subject  of  the  law  of  nations  to  that  eflfect.     No- 
thing  beyond  the  general  proposition  that  a  party 
legitimate  in  one  country,  is  to  be  held  legitimate  all 
over  the  world.     Indeed,  the  ground  upon  which  this 
conclusion  of  ^.'s  legitimacy  is  made  by  the  Scotch 
law,  is  not  stated  to  us,  and  we  have  no  right  to 
assume  any  fact  not  contained  in  the  question  which 
your  Lordships  have  proposed  to  us.     We  may  how- 
ever observe  that,  in  the  course  of  the  argument  at 
your  Lordships'  bar,  the  ground  has  been  variously 
stated,  upon  which   the   laws  of  different  countries 
have  arrived  at  the  same  conclusion.     It  was  asserted 
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1 839.  that,  by  the  law  of  Scotland^  the  subsequent  marriage 
'gj^^_  '  is  not  to  be  taken  to  be  the  marriage  itself,  but  only 
WHISTLE  evidence,  though  conclusive  in  its  nature,  of  the 
Vardill.  marriage  prior  to  the  birth  of  B. ;  that  the  canon  law 
rests  the  legitimacy  of  the  son  bom  before  sach 
marriage  upon  a  ground  totally  different,  viz.  that 
having  been  born  illegitimate,  he  is  made  legitimate, 
legitimatusj  by  the  subsequent  marriage,  by  a  positive 
rule  of  law,  on  account  of  the  repentance  of  his 
parents:  whereas,  by  the  Scotch  law,  a  marriage 
previous  to  his  birth  is  conclusively  presumed,  so  that 
he  always  was  legitimate,  and  his  parents  had  nothing 
to  repent  of.  Pothier^  on  the  other  hand  (Contrat  de 
Marr.  part.  v.  ch.  2,  art.  2),  when  he  speaks  of  the 
effect  of  a  subsequent  marriage,  in  legitimating  chil- 
dren bom  before  it,  disclaims  the  authori^  of  the 
canon  law,  nor  does  he  mention  any  fiction  of  an 
antecedent  marriage,  but  rests  the  effect  upon  the 
positive  law  of  the  country.  He  first  instances  the 
custom  of  TroyeSj  "  Les  enfans  n^s  hors  manage  De 
Soluto  et  Soluta  puis  que  le  p^re  et  la  mhre  s'epousent 
Tun  Tautre,  succMent  et  viennent  k  partage  avec  les 
autres  enfans  si  aucuns  y'  a ;"  and  then  adds,  "  that 
it  is  a  common  right  received  throughout  the  whole 
kingdom." 

Now,  it  could  never  be  contended  by  any  jurist, 
that  the  law  of  England  in  respect  to  the  succession 
of  laud  in  Mngland,  would  be  bound  to  adopt  a  posi- 
tive law  of  succession  like  that  which  holds  in  France^ 
the  distinction  being  so  well  known  between  laws 
that  relate  to  personal  status  and  personal  contracts, 
and  those  which  relate  to  real  and  immovable  pro- 
perty ;  for  which  it  is  unnecessary  to  make  reference 
to  any  other  authority  than  that  of  Dr.  Story ^  in  his 
admirable  Commentaries  on  the  Conflict  of  Laws. 
(See  sections  430  and  following,  where  all  the  autho- 
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Titles  are  brought  together).     And  if  such  positive       i839, 
law  is  not  upon  any  principle  to  be  introduced  to       ^^^^^ 
control  the  English  law  of  descent,  what  ground  is      wuistle 
there  for  the  introduction   into  the  English  law  of     Vardilu 
descents,  not  only  of  the  contract  of  marriage  ob- 
served in  another  countr}',  which  is  admitted  to  be 
adopted,  but  also  of  a  fiction  with  respect  to  the  time 
of  the  marriage?  that  is,  in  effect,  of  a  rule  of  evidence 
which  the  foreign  country  thinks  it  right  to  hold. 

But  admitting,  for  the  sake  of  argument,  and  we 
are  not  called  upon  to  give  our  opinion  on  that  point, 
that  B.,  legitimate  in  Scotland^  is  to  be  taken  to  be 
legitimate  all  over  the  world ;  the  question  still  recurs, 
whether,  for  the  purpose  of  constituting  an  heir  to 
land  in  England^  something  more  is  not  necessary  to 
be  proved  on  his  part  than  such  legitimacy  ;  and  if  we 
are  right  in  the  grounds  on  which  we  have  rested  the 
first  point,  one  other  step  is  necessary,  namely,  to 
prove  that  he  was  born  after  an  actual  marriage 
between  his  parents;  and  if  this  be  so,  then,  upon 
the  distinction  admitted  by  all  the  writers  on  inter- 
national law,  the  lex  loci  rei  sites  must  prevail,  not  the 
law  of  the  place  of  birth. 

My  Lords,  in  the  course  of  the  discussion,  some 
stress  appears  to  have  been  placed  on  the  argument, 
that  if  B.  had  died  before  A.  the  intestate,  leaving  a 
child,  such  child  might  have  inherited  to  -4.,  tracing 
through  his  legitimate  parent ;  and  then  it  was  asked 
if  the  child  might  inherit,  why  might  not  the  parent 
himself  inherit?  But  the  answer  to  that  supposed 
case  appears  to  be,  that  if  the  parent  be  not  capable 
of  inheriting  himself,  he  has  no  heritable  blood  which 
he  can  transmit  to  his  child ;  so  that  the  child  could 
not,  under  the  assumed  facts,  have  inherited,  and  the 
question  therefore  becomes,  in  truth,  the  same  with 
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1 839.  that  before  us.  The  case  supposed  would  be  governed 
by  the  old  acknowledged  rule  of  descent :  "  Qui  doit 
inheriter  al  p^re,  doit  inheriter  al  fitz." 

My  Lords,  the  two  decided  cases  that  have  been 
relied  upon  in  the  course  of  argument,  that  of  Shedden 
V.  Patrick^  and  that  of  the  Strathmore  Peerage^  do 
not,  upon  consideration,  create  any  real  difficulty. 
Those  cases  decide  no  more  than  that  no  one  can 
inherit  without  having  the  personal  status  of  legiti- 
macy ;  a  point  upon  which  all  agree ;  but  they  are  of 
no  force  to  establish  the  main  point  in  dispute  in  this 
case,  viz.  that  such  personal  status  is  sufficient  of 
itself  to  enable  the  claimant  to  succeed  as  heir  to  land 
in  England. 

Upon  the  whole,  in  reporting  to  your  Lordships 
as  the  opinion  of  the  Judges,  "  that  B.  is  not  entitled 
to  the  real  property  as  the  heir  of  -4.,"  I  am  bound 
at  the  same  time  to  state,  that  although  they  agree  in 
the  result,  they  are  not  to  be  considered  as  respon- 
sible for  all  the  grounds  and  reasons  on  which  I  have 
endeavoured  to  support  and  to  explain  such  opinion. 

Lord  Chancellor: — My  Lords,  the  subject  upon 
which  your  Lordships  have  had  the  opinion  of  the 
Judges  is  of  so  much  importance,  and  the  learning 
contained  in  that  able  opinion  is  of  such  a  description, 
as,  in  my  opinion^  to  require  further  consideration. 
I  shall  therefore  propose  to  your  Lordships,  that  the 
further  consideration  of  this  case  be  postponed. 

Lord  Brougham : — My  Lords,  I  perfectly  agree  in 
opinion  with  my  noble  and  learned  friend.  It  is 
quite  impossible  to  express  more  strongly  than  I 
desire  to  do,  the  obligations  which  I  think  your 
Lordships   and  the  law   are  under  to   the   learned 
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Judges  for  the  very  able,  elaborate,  and  lucid  opinion  i839. 
they  have  given.  My  Lords,  it  is  perhaps  enough  to  "^gj^^ 
say  respecting  this  opinion  of  the  learned  Judges,  whistle 
that  in  a  case  which  has  undergone  argument  in  Vaedill4 
every  form  for  somewhere  about  twelve  years  past 
(botJi  in  the  sister  kingdom  and  here),  first,  in  the 
different  Courts  of  Westminster  Hall,  and,  next,  at 
your  Lordships*  bar ;  upon  which  the  learned  Judges 
in  the  Courts  below,  upon  former  occasions,  in  de- 
ciding the  question  submitted  to  them,  and  the 
learned  Judges  here  in  assisting  your  Lordships,  have 
given  their  opinions  and  discussed  the  points — never- 
theless, at  the  eleventh  hour,  as  it  were,  and  at  the 
very  end  of  this  long-continued  discussion,  very  great 
new  light,  if  I  may  so  express  it,  has  been  thrown 
upon  the  question  by  the  reasonings  of  the  learned 
Judges,  and  very  important  additions  have  been  made 
by  the  arguments  to-day,  to  those  arguments  and  to 
that  learning  which  had  been  brought  to  bear  upon 
that  question  in  its  former  stages,  in  your  Lordships' 
House,  in  Westminster  Hall,  and  in  the  Courts  of 
Scotland. 

Under  these  circumstances,  my  Lords,  it  is  not  for 
me  to  say  that  the  opinion,  or  rather  the  leaning  of 
opinion,  which,  it  is  well  known  to  your  Lordships, 
I  formerly  expressed,  is  not  materially  affected  by  the 
quite  new  form  in  which  the  argument  is  now  placed. 
1  am,  however,  by  no  means  prepared  to  state  that 
I  shall,  on  reconsidering  the  reasons  of  the  learned 
Judges,  now  submitted  to  your  Lordships,  find  a  suffi- 
cient answer  to  the  difficulties  which  formerly  pressed 
upon  me,  which  I  very  fully  stated  to  your  Lordships, 
I  think,  in  the  year  1835  (/). 

Upon  these  grounds  I  entirely  agree  with  my  noble 

(0  See  ante.  Vol.  H.  p.  582. 
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1840.  and  learned  friend,  in  thinking  that  the  further  con- 
sideration of  this  case  ought  to  be  postponed.  I 
ought  to  add,  that  in  the  whole  of  the  first  part  of 
the  reasoning  of  the  learned  Judges,  I  was  prepared 
to  agree :  what  I  have  doubted  is  the  latter  part  of  the 
reasoning.  One  thing,  ray  Lords,  has  struck  me; 
that  supposing  your  Lordships  shall  ultimately  be  of 
opinion  that  you  ought  to  decide  in  favour  of  the 
Defendant  in  Error,  and  to  affirm  the  judgment  of 
the  Court  below,  it  will  be  absolutely  necessary  that  the 
Legislature  should  interfere,  in  order  to  allay  the  evils 
which  will  arise  out  of  the  conflict  of  laws  respecting 
the  personal  status  in  the  two  parts  of  the  kingdom. 

1840:  Lqx.(J   Brougham: — My  Lords,  this  was   an  eject- 

August  10.  "^  "^  •  !•  1        ^ 

ment  brought  to  recover  possession  ot  lands  situated 
in  Yorkshire ;  and  a  verdict  being  taken,  subject  to  a 
special  case  for  the  opinion  of  the  Court  of  King's 
Bench  (from  which  the  record  came),  with  leave  for 
either  party  to  turn  it  into  a  special  verdict,  it  came 
before  this  House  by  writ  of  error,  and  was  twice 
argued — first,  in  1830,  when  the  Judges  attended  and 
gave  their  opinion  through  the  Chief  Baron  (Sir  f^il- 
Ham  Alexander)^  and  again  in  1839,  when  your  Lord- 
ships also  had  the  assistance  of  the  Judges,  who  have 
now  given  their  opinion  through  the  Chief  Justice  of 
the  Common  Pleas.  The  question  raised  by  the  spe- 
cial verdict,  and  argued  upon  these  several  occasions, 
is  this,  whether  a  person  born  in  Scotlandj  of  parents 
domiciled  there  and  married  there,  but  intermarryino- 
after  his  birth,  and  who,  by  the  law  of  Scotland^  is 
1  legitimate  in  consequence  of  that  subsequent  marriage, 

I  can  take  real  estate  in  England  as  heir  ?     The  Court 

J  below  held  that  he  could  not ;  and  the  Judges  have 

all  agreed  in  this  opinion. 
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When,  in  1835,  I  took  the  liberty  of  calling  the  ^^^ 
attention  of  your  Lordships  to  this  question,  I  pointed 
t)ut  what  appeared  to  me  to  have  been  material  defects 
in  the  argument  both  below  and  here,  on  the  part  of 
tlie  Defendant  in  Error ;  that  is,  in  behalf  of  the  judg- 
ment below.  The  learned  and  elaborate  opinion  last 
given  by  the  Judges,  has  made  very  valuable  addi- 
tions to  the  clear  and  able,  though  more  succinct 
statement,  given  upon  the  former  occasion.  It  is  now 
for  your  Lordships  finally  to  dispose  of  the  case  ;  and 
I  deem  it  my  duty  to  ofier  a  few  remarks  upon  the 
subject,  on  account  of  its  great  importance,  and  more 
especially  of  the  bearing  which  the  principles  con- 
nected with  it,  and  about  to  be  recognised  in  your 
decision,  must  almost  unavoidably  have  upon  other 
questions. 

Wliile  I  willingly  acknowledge  the  great  value  of 
tlie  assistance  which  we  have  received  from  the  learned 
Judges  upon  this  occasion,  1  feel  convinced  that  there 
are  several  matters  which  still  remain  to  be  consi- 
dered, and  some  difficulties  to  be  got  over,  before  we 
can  with  perfect  confidence  rely  upon  the  conclusion 
at  which  they  have  arrived.  But  I  shall  rest  satisfied 
with  referring  generally  to  the  scope  of  the  argument 
which  I  submitted  to  your  Lordships  upon  the  former 
occasion  (1835) ;  and  with  observing,  that  a  consider- 
able portion  of  it  is  left  untouched  by  the  present  ar- 
gument of  the  learned  Judges;  and  that  I,  on  the  other 
hand,  as  I  stated  on  hearing  their  argument,  should 
find  it  not  difficult  to  reach  a  conclusion  the  opposite 
of  theirs,  while  I  yet  admitted  a  very  large  portion  of 
their  positions.  In  the  observations  which  I  am  about 
to  offer  upon  their  argument,  I  purposely  abstain  from 
anything  more  than  thus  generally  referring  to  its 
scope,  as  contrasted  with  that  of  the  opposite  reason- 
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1 840.  ing.  What  I  wish  further  now  to  state  relates  to  the 
detail  of  their  statement,  and  must  be  taken  as  inde- 
pendent of  any  general  answer  to  it ;  for  which  I  refer 
to  what  I  before  submitted  to  your  Lordships,  as  con- 
taining that  answer  by  anticipation. 

The  authorities  cited  by  the  learned  Judges,  espe- 
cially in  the  earlier  part  of  their  opinion,  do  not  seem 
conclusive ;  as,  for  example,  Lord  j  Cokeys  definition 
of  heir,  "ex  justis  nuptiis  procreatus,"  and  the  text 
in  the  Mirror,  "  that  the  law  only  taketh  him  to  be 
a  son  whom  the  marriage  proveth  to  be  so."     These 
and  other   authorities   only    prove   the    dependence 
on,  and  connexion  of,  legitimacy  with  marriage,  or 
the  inheritable  quality  with  marriage,  which  in  no 
part  of  the  argument  ever  could  have  been  denied. 
The  text  in  Glanmlle  seems  at  first  to  take  the  dis- 
tinction between  legitimacy  generally  or  absolutely, 
and  legitimacy  by  being  born  in  lawful  wedlock,  as 
connected  with  right  to  inherit ;  for  it  says,  "  neither 
a  bastard  nor  any  person  not  bom  in  lawful  wedlock 
can  be  an  heir."     But,  in  a  subsequent  chapter,  the 
writ  is  given,  and  that  sets  forth  the  denial  by  the  de- 
mandant of  the  tenant's  right,  ^^  because  he  is  a  bas- 
tard, bom  before   marriage  of  the  parents ;"  which 
seems  to  indicate  that  the  marriage  was  required  to 
precede  the  birth  only  in  order  to  negative  the  bas- 
tardy :  the  writ,  indeed,  adds,  that  it  does  not  belong 
to  the  temporal  Court  to  inquire  concerning  bastardy, 
wherefore  it  is  sent  to  the  Court  Christian. 

It  is  said  that  the  law  frames  the  writ  for  the  pur- 
pose of  preventing  the  Court  Christian  from  answering 
the  question  according  to  the  canon  or  civil  law  : 
nevertheless,  the  Bishops  were  not  compelled,  by  the 
exigency  of  the  writ,  to  confine  themselves  to  the 
question  whether  the  party  was  born  before  or  since 


CASES  IN  THE  HOUSE  OF  LORDS.  943 

marriage,  because  the  bastardy  is  introduced  in  terms,        i840. 


« — sr 


as  well  as  the  birth  and  marriage.  ^^^^^ 

A  council,  however,  was  held  soon  after  the  parlia-      whistlb 
ment  of  Merton  ;  and  at  that  council  it  was  directed     Vardill. 
that  the  writ  should  merely  require  the  Ordinary  to 
examine  the  date  of  the  birth,  and  whether  before  or 
after  marriage ;  to  prevent,  as  is  said,  "  any  evasion  or 
subtlety"  on  the  part  of  the  ecclesiastical  authorities. 

The  argument  of  the  learned  Judges  upon  the  sta- 
tute (of  Merton)  is  deserving  of  great  attention  ;  nor 
can  I  at  all  go  along  with  those  who  have  contended, 
both  in  the  Court  below  and  here,  that  it  is  not  a  sta- 
tute, but  a  refusal  to  make  a  statute :  such  was  the 
contention  of  the  learned  Chief  Justice  {Tindat)^  in  the 
able  argument  which  he  delivered  when  at  the  bar  in 
the  King's  Bench,  against  the  decision  (m).  This  sta- 
tute is  only  different  from  other  statutes,  inasmuch  as 
it  is  in  substance  declaratory,  and  in  form  somewhat 
different  from  that  of  declaratory  Acts  in  modem  times. 
It  is  a  distinct  declaration  of  what  the  law  had  ever 
been  before  the  statute,  and  a  refusal  to  alter  it.  But 
it  is  to  be  observed,  that  the  Bishops,  in  calling  for  the 
alteration,  put  their  demand  expressly  on  the  ground 
that  antenati  are  legitimate  by  the  canon  law ;  and  it 
is  in  consequence  of  their  legitimacy  that  the  Bishops 
claim  the  recognition  of  their  right  to  inherit.  The 
Barons  only  affirm  that  such  antenati  had  no  right  of 
inheritance  by  the  common  law,  without  saying  whe- 
ther, by  the  common  law,  they  were  legitimate  or  not ; 
though  assuredly  the  common  law  is  understood  to  be 
declared  by  the  statute  against  their  legitimacy  uni- 
versally and  in  all  respects,  as  well  as  with  respect  to 
feudal  inheritance.     But  I  agree  that  it  somewhat 

(m)  5  B.  &  C.  440. 
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1840.  aids  the  view  taken  by  the  learned  Judges,  when  w( 
find  that  special  bastardy  ceased  from  the  time  of  th< 
statute  to  be  tried  by  the  Bishop,  and  has  ever  sinc^ 
been  tried  per  pais. 

It  may  be  remarked  that  the  proceeding  appears 
from  the  Grand  Coustumier,  to  have  been  a  writ  o 
bastardy  general,  directed  to  the  Ordinary ;  but  ibs 
description  of  bastards  there  given  is  worthy  of  atten- 
tion :  ^^  Sont  bastards  ceulx  qui  sont  engendres  hon 
marriage ;"  and  then  immediately  it  goes  on  to  say 
"  mais  ceulx  qui  sont  engendres  devant  le  marriage 
si  les  parens  epousent  depuis  la  naissanee,  ils  soni 
legitimes;"  so  that,  apparently,  though  bom  de  facto 
out  of  wedlock,  they  were  in  contemplation  of  law 
born  within  wedlock.  It  may  be  further  observed 
that  LittletoUj  sec.  188,  in  treating  of  villenage,  gives, 
as  the  reason  why  a  bastard  is  qiuisi  nullius  Jiliigs^  that 
he  cannot  be  heir  to  any  "  pur  ceo  que  il  ne  poit  enhe- 
riter  ^  nuUuy." 

The  learned  Judges  object  to  the  observations  made 
at  the  bar  upon  the  title  prefixed  to  the  chapter  in 
question  of  the  statute;  namely,  that  this  title  showed 
the  enactment  only  was  intended  to  be  a  declaration 
of  the  personal  status.  "  This  title,"  say  the  learned 
Judges,  "  is  not  to  be  found  in  the  original  statute :" 
they  refer  to  the  edition  published  by  the  Record 
Commissioners,  where  **  Provisiones  de  MertorC*  is  the 
only  heading  of  the  Act ;  and  they  add,  "  that  no  more 
argument  can  justly  be  built  upon  the  title  prefixed 
in  some  editions,  than  upon  the  marginal  notes  against 
the  different  sections."  If,  however,  the  learned  coun- 
sel at  your  Lordships'  bar  were  led  into  any  error  in 
this  matter,  they  had  very  high  example  in  going 
astray  ;  no  less  than  that  of  the  Court  below,  whence 
this  writ  of  error  is  brought,  and  where,  when  the 


CASES  IN  THE  HOUSE  OF  LORDS.  945 


cause  was  first  decided,  one  of  the  learned  Judges  (n)        i  sio. 
argued  in  support  of  the  decision  now  under  revision,       T'^' 
on  the  ground  of  the  heading  or  title.     "  We  have  no     whisilb 
occasion,"    says  Mr.  Justice  Bayley^    "in  order  to     vardilu 
answer  the  question  who  is  hceres,  to  go  beyond  the 
statute.     The  title  of  it  is,  ^  He  is  a  bastard  who  is  bom 
before  the  marriage  of  his  parents ;'  not  restraining  it 
to  those  born  in  England.^*     For  myself,  I  consider 
the  assistance  to  be  equally  slender  which  the  one 
argument  and  the  other  derives  from  this  title,  even 
supposing  it  to  have  been  the  one  given  by  the  Legis- 
lature to  the  chapter  of  the  Act,   which  it  appears 
not  to  have  been;  which  indeed  it  could  not  have 
been,  for  no  titles  at  all  were  put  on  statutes  till  the 
11  Hen.  7,  as  is  said  by    Trehtfy  C.  J.,  in  Chance 
V.  Adams  (o). 

1  am  inclined  to  regard  as  the  most  important  part 
of  the  argument  of  the  learned  Judges,  their  observa- 
tions on  the  state  of  the  Crown  dominions  at  the 
making  of  the  statute.  This  point  had  been  made  in 
the  Court  below,  but  without  explanation,  and  not 
much  dwelt  upon.  The  Lord  Chief  Justice  (Abbott) 
takes  it,  though  only  in  general  terms,  yet  quite  intel  - 
ligibly(;>).  The  learned  Judges  here  have  very  usefully 
explained  the  argument,  and  illustrated  it  by  import- 
ant remarks.  They  have  contended  that  an  antenatus 
within  the  King's  ligeance,  but  bom  in  Normandy 
(which,  by  the  way,  had  for  above  30  years  before  the 
statute  ceased  to  be  English  de  facto,  though  it  was 
not  formally  ceded  till  26  years  after),  AquitainCy  and 
other  provinces  where  the  civil  law  prevailed,  could 
not  have  inherited  land  in  England  under  the  statute, 
chiefly  because  no  exception  is  there  made  per  expres- 

(n)  5  Barn.  &  Cress.  453.  (p)  5  Barn.  &  Cress.  452. 

(o)  Hard.  325 ;  Amb.  22;  1  Bl.  95. 
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1840.  sum  of  such  persons,  although  the  connexion  of  tb 
countries  would  naturally  call  the  attention  of  th 
Legislature  to  the  case,  and  because  no  tacit  c 
implied  exception  can  be  supposed,  in  favour  of  th 
canon  law,  for  Norman  subjects  of  the  Crown,  whe 
the  express  words  of  the  Act  refuse  to  adopt  th 
same  canon  law  for  English  subjects  of  the  Crowi 
The  silence  of  contemporary  writers,  as  Braetan  am 
the  author  of  Fleta,  is  very  justly  referred  to  in  aid  c 
the  same  conclusion.  The  other  reasoning  of  tfa 
Judges  on  the  passage  in  Bractony  and  which,  as  wel 
as  the  reference  to  the  customs  of  gavelkind  aiM 
borough-^n^Zi^A,  was  urged  below^  seems  there  t 
have  met  with  a  sufficient  answer  in  the  ar]gumen 
at  the  bar,  that  those  authorities  apply  to  Englisi 
parties,  and  those  customs  to  the  rule  of  successioD 
none  of  which  matters  is  disputed  ;  so  that  the  autho 
rities  may  well  stand  with  the  opposite  argument.  N< 
doubt,  if  the  fact  of  being  bom  within  lawful  wedlocl 
be  as  much  a  necessary  quality  to  the  character  o: 
heir  by  the  custom  of  England^  as  the  fact  of  beinf 
youngest  son  is  to  being  heir  by  the  custom  of  borough- 
English  manors, — if  that  fact  of  being  bom  withii 
lawful  wedlock  can  only  be  judged  of  according  t< 
the  English  law,  and  admits  of  as  little  dispute  as  the 
fact  of  being  eldest  or  youngest  child — ^there  is,  and 
there  must  be,  an  end  of  the  question.  But  unlesE 
these  things  are  so, — and  assuming  them  to  be  so  is 
begging  the  whole  question, — ^the  cases  put  have  nc 
useful  application  to  the  one  in  hand. 

So  of  the  proposition  repeatedly  affirmed  below, 
and  now  largely  stated  by  the  learned  Judges  herd 
that  this  law  or  custom  is  something  inherent  in  the 
land — a  quality  of  the  land  itself,  as  it  were,  and  not 
of  the  claimant.    This,  of  course,  would,  in  one  sense, 
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decide  the  question ;  but  then  it  would  beg  it  also :  in        » 840. 
any  other  sense  it  leaves  the  question  untouched  ;  for 
the  dispute  will  still  arise, — what  description  of  person 
is  that  to  which  the  descendible  quality  of  the  land 
carries  it  ? 

The  argument  drawn  by  the  learned  Judges  from 
the  observation  of  Lord  Coke^  in  the  2d  Institute,  on 
the  title  of  William  the  Conqueror,  had  been  used  in 
the  Court  below  (jq).  The  passage  is  not  very  clear ; 
but  where  Lord  Coke  says,  that  some  held  William  the 
Conquerer  "  to  have  had  right  by  the  civil  and  canon 
law  "  (in  consequence  of  the  subsequent  marriage  of 
his  parents),  he  is,  I  presume,  supposed  to  mean  right 
to  the  Crown  of  England^  as  nearest  maternal  relative 
to  Edward  the  Confessor;  which  he  certainly  was, 
being  grandson  to  his  maternal  uncle,  Richard  of 
Normandy.  That  this  could  give  him  no  right  to  the 
exclusion  of  the  male  branch,  represented  by  Edgar 
Atheling^  the  Confessor's  great  nephew,  and  who, 
being  grandson  of  his  eldest  brother  Edmuiid  Iron- 
sides^  had  indeed  a  title  paramount  that  of  the 
Confessor  himself,  is  quite  clear;  and  although  the 
Conqueror  appears  to  have  called  himself  Bex  Here- 
ditarius  in  some  charters,  historians  and  antiquaries 
are  agreed  that  this  could  only  mean  heir  under  the 
supposed  will  of  the  Confessor ;  for  the  only  dispute 
as  to  his  title  that  has  ever  been  raised,  is,  whether 
he  took  by  the  sword,  or  as  conqucestor  by  purchase 
(Spelmans  Glossary,  voce  CoiiqucBstor)^  under  the  sup- 
posed will  or  gift  of  the  Confessor,  about  the  existence 
of  which  much  controversy  has  always  been  held.  As 
heir, — as  one  taking  by  inheritance, — ^no  person  has 
ever  asserted  his  title ;  and  if  he  took  under  the  Con- 

(9)  5  Bam.  &  Cress.  448. 
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1840  fcssor's  gift  or  will,  his  legitimacy  was  really  of  a 
Kttle  importance  as  it  was  to  the  other  and  mon 
secure  title  which  he  derived  from  his  sword.  I 
indeed  Lord  Coke,  or  rather  those  to  whom  he  refers 
for  any  reason  supposed  the  male  branch  to  be  extinct 
then  we  can  understand  the  passage,  always  suppos 
ing,  which  is  absurd,  that  a  mother's  relatives  could 
succeed ;  and  in  that  case  the  passage  nnght  bear  upon 
the  argument ;  or  it  may  bear  upon  it  if  we  suppose 
Lord  Coke  puis  the  case  hypothetically,or  refers  to  some 
who  did  consider  the  male  branch  settled  in  Hungarj^ 
to  be  extinct.  Still  this  seems  not  very  intelligible ; 
for  it  is  believed  that  Edward  the  Confessor  had  called 
them  over,  as  his  end  approached ;  that  his  nephew 
Edward  the  Outlaw,  or  Exile,  came  back  and  died 
here;  but  wherever  he  died,  it  is  quite  certain  thai 
he  left  Edgar  Atheling  his  son,  who  was  notoriously! 
in  England  at  the  Conquest,  who  was  made  to  join  in 
some  proceedings  to  confirm  W%llianC%  title^  and  was 
afterwards  engaged  in  an  unsuccessful  rebellion  againsl 
him.  The  passage,  therefore,  is  really  not  very  easilj/ 
explained;  nor  is  any  light  thrown  on  it  by  the  refer- 
ence to  the  authorities  cited :  fVilliam  of  Mcdmshury^ 
b.  iii. ;  Ingulphus,  lib.  vi.  cap.  19;  and  the  Grand 
Coustumier,  cap.  27.  The  first  of  these,  at  the  place 
referred  to,  only  says  that  William^s  father  married 
his  mother  "  aliquando  justse  uxoris  loco  haberet,'' 
(soil.  Arlottam) ;  and  the  second  reference  (to  Ingul- 
phtis)  seems  erroneous,  for  there  are  no  books  and 
chapters  in  Ingulphus^  at  least  in  any  editions  which 
we  now  have,  or  which  are  known  ever  to  have  ex- 
isted ;  but  all  that  he  says  of  William  (who  was  his 
patron,  and  of  whom  he  writes  largely,  and  in  praise 
and  defence)  is,  that  tlie  Confessor,  aware  of  Edgar\ 
weakness,  turned  his  thoughts  towards  Willianij  taking 
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into  consideration  "  cognationem  suam;*'  an  expres-  i840. 
sion  which  he  repeats  afterwards.  The  text  of  the  ^^^^^ 
Grand  Coustumier  (which  is  the  third  reference)  whisti* 
merely  gives  the  law  of  bastardy  and  legitimation  vardill. 
generally;  nor  can  I  see  any  reference  to  Williarns 
case  in  the  Commentaries,  though  I  will  not  under- 
take to  say  there  may  not  be  some  such  reference.  In 
the  text  Cited  by  Lord  Coke  there  is  certainly  none, 
and  in  the  commentary  I  can  find  none.  But  the  dif- 
ficulties do  not  end  here;  because,  even  liMdgar  was 
set  aside  for  imbecility,  still  the  Conqueror  was  not  next 
heir,  for  he  was  only  the  Confessor's  cousin-german 
by  the  mother  once  removed  (Wekh  nephew,  as  we 
say,  or  nephew  h  la  mode  de  Bretagne^  as  the  French 
have  it;  and  this  accounts  for  some  writers  calling  the 
Confessor  cousin,  and  some  uncle,  to  the  Conqueror) : 
whereas  JEdgar^s  sister,  afterwards  married  to  Malcolm 
in  Scotland^  was  his  great-niece  by  his  ^Ider  brother. 
And,  moreover,  we  have  now  been  all  along  supposing 
that  the  connexion  of  fVilliam  with  the  Confessor,  being 
through  the  mother  of  the  latter  only,  made  no  differ- 
ence ;  whereas,  suppose  the  whole  paternal  relations 
had  been  extinguished,  it  is  difiicult  to  see  how,  upon 
any  feudal  principle,  any  person  could  inherit  who 
was  not  of  the  blood  of  the  English  royal  family. 
fVilliam's  only  connexion  with  England  was,  that  his 
aunt  had  been  married  to  an  English  king :  conse- 
quently, it  seems  quite  impossible  to  understand  how 
he  ever  could  be  considered  as  "  having  right,"  even 
on  the  supposition  that  the  lawful  course  of  succession 
was  by  nomination  and  selection  from  among  the 
whole  members  of  a  given  royal  family.  Subject  to 
these  observations,  we  may  consider  this  passage  in 
Lord  Coke  as  some  kind  of  indication  of  his  opinion, 
always  supposing  the  passage  to  be  correct ;  but  there 
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1840.  can  be  little  doubt  that  these  observations  make 
exceedingly  unlikely  that  Lord  Coke  ever  wrote  it 
we  now  have  it.  The  remark,  too,  appears  in  a  wor 
be  it  observed,  which  was  not  published  in  the  authoi 
lifetime.  If  there  were  no  such  uncertainty  hangii 
over  the  passage,  its  importance  to  the  ai^ument  wou 
be  undeniable ;  it  would  amount  to  neither  more  n^ 
less  than  Lord  Coke's  opinion  upon  the  case  at  ba 
But  it  is  probable  that  some  such  considerations  i 
those  to  which  I  have  been  adverting  operated  in  pn 
venting  any  attention  being  paid  to  this  authority  i 
the  Court  below,  where  it  was  cited,  but  occasione 
no  observation  either  at  the  bar  or  from  the  bencl 
Really  there  seems  no  possibility  of  relying  on  a  dictui 
which  assumes  that  the  legitimacy  of  a  party  takinj 
by  purchase  and  not  by  descent  is  material  to  his  title 
and  therefore,  upon  a  full  consideration  of  the  mattei 
Lord  Coke's  supposed  authority,  on  which  so  mud 
reliance  is  placed  by  the  learned  Judges,  must,  with 
out  hesitation,  be  laid  out  of  our  view  in  deciding  thi 
present  question. 

The  learned  Judges  refer  to  the  illustration  drawi 
from  a  person  supposed  to  claim  through  the  antenatus 
he  having  predeceased  his  father ;  and  they  hold  thii 
to  be  disposed  of  by  the  opinion  given  on  the  principal 
case  or  question ;  inasmuch  as,  if  incapable  of  inherit 
ing  himself,  he  could  not  transmit  heritable  blood  tc 
his  issue ;  and,  generally  speaking,  no  doubt  it  would 
be  so,  although  contrary  to  Lord  Coke's  supposed 
opinion  as  to  issue  of  aliens  inheriting  to  each  othei 
collaterally.  It  has  been  decided  that  a  brother  may 
succeed  to  a  brother,  the  only  connexion  of  the 
two  being  through  an  alien  father,  who  had  no  inhe- 
ritable  blood  ;   {CoUingwood  v.  Pace  (r),   where  the 

(r)  1  Lev.  52. 
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opinion  generally  ascribed,  and,  among  others,  by  i840. 
BlackstonCy  to  Lord  Cokey  is  denied  by  the  majority  of 
the  Judges  to  be  his,  and  by  none  of  them  affirmed  to 
.be  so).  But  a  nearer  case  to  the  present  may  be  put. 
Where,  by  the  law  of  the  country,  as  in  Scotland  and 
on  the  Continent,  legitimation  per  subsequens  matrix 
monium  is  admitted,  it  seems  that  the  authorities  have 
agreed  in  holding  that,  if  the  anienatus  dies  before 
marriage  of  his  parents,  leaving  lawful  issue,  the 
issue  shall  take  as  heir  to  his  grandfather,  though  he 
must  claim  through  a  person  who  lived  and  died 
illegitimate. 

Nor  is  this  case  of  one  who  never  could  himself  be 
heir,  transmitting  inheritable  blood  to  his  issue,  con- 
fined to  those  countries  and  that  law  of  legitimation. 
We  have  an  example  in  our  own  law  in  the  case  of 
bastard  eigni ;  and  it  is  worth  while  to  consider  how 
this  is  treated,  though  I  know  not  that  it  materially  im- 
peaches the  general  conclusion  to  which  the  argument 
of  the  learned  Judges  leads  them,  unless  by  showing 
how  entirely  the  law  proceeds  upon  the  supposition 
that  it  is  his  bastardy,  and  his  bastard  only,  which 
excludes  the  antenatus  from  succession. 

Littleton^  in  sections  399  and  400,  says,  that  the 
issue  of  the  bastard  eign^^  who,  having  entered,  died 
seised,  shall  have  the  land  by  reason  of  the  colour 
which  his  father  had  as  heir ;  "  for  by  the  law  of  holy 
church  he  is  muliery  albeit  by  the  law  of  the  land  he 
is  bastard." 

Lord  Cokcy  in  commenting  upon  the  words  of 
Littleton^  that  in  such  a  case  the  mulier  puisne  is 
"  without  remedy,"  says,  that  the  descent  from  the 
bastard  eigne  not  only  takes  away  the  entry,  like  other 
descents  which  leave  the  party  to  his  action,  but 
makes  the  issue  of  the  bastard  become  lawful  heir : 
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1640.  adding  that,  even  if  the  mulier  be  within  age,  he  ii 
^^  '  barred,  because  the  bastard^s  issue  is  become,  in  judg- 
WHISTLE  ment  of  law,  lawful  heir;  "for  the  law  (says  he] 
Vardill.  ^0*^  prefer  legitimation  before  the  privilege  of  in- 
fancy." Collateral  heirs,  too,  are  barred,  as  well  ai 
the  mulier ;  and  the  bastard  becoming  a  monk  pro- 
fessed, which  is  a  civil  death,  has  the  same  effect;  \m 
issue  succeeds  during  the  natural  life  of  the  bastard, 
and  the  legitimate  heir  is  barred.  In  the  2d  Insti- 
tute, Lord  Coke  J  as  a  confirmation  of  the  doctrine, 
gives  the  record  of  a  judgment  in  the  18  Edward  1, 
showing  that  the  mulier  cannot  have  an  assize  of  mart 
d^ ancestor ;  and  upon  the  ground  that  the  bastard  e^nt 
has  entered  as  heir :  and  the  reason  assigned  by  Lord 
Coke  is,  that  ^^  the  bastard  is  accounted  of  the  blood 
with  the  mulier  puisne.^'  (2d  Institute,  97).  But  in 
Coke  Littleton^  244,  b.,  he  puts  the  case  which  has 
been  referred  to  from  the  law  of  Scotland  and  the 
Continent,  of  the  bastard  eigni  dying  in  his  father's 
lifetime,  and  leaving  issue ;  this  son  enters  as  heir  to 
the  grandfather,  and  dies  seised :  the  mulier  is  barred. 
**  The  descent,"  says  Lord  Cokcj  "  binds  him."  Now 
this  cannot  be  from  the  laches  of  the  mulier  during 
the  bastard's  life ;  for  by  the  supposition  nothing  had 
been  done  by  the  bastard  to  make  the  mulier  claim ; 
nor  could  he  claim,  for  the  grandfather  was  still  alive. 
The  laches  was  in  the  grandson's  life:  so  that  here 
the  reason  given  for  the  law  fails,  viz.,  that  it  is  un- 
just to  treat  a  person  all  his  life  as  legitimate,  and 
bastardise  him  after  his  death  ;  for  here  the  antenatus 
never  was  treated  as  legitimate  at  all ;  he  lived  and 
died  a  bastard ;  yet  his  issue  claiming  through  him, 
who  had  no  inheritable  blood,  entered  as  heir  to  the 
common  ancestor,  and  by  dying  seised,  barred  the 
lawful  issue.     Although,  however,  this  consideration 
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somewhat  contradicts  the  answer  given  by  the  learned  i  sio. 
Judges  to  the  argument  at  the  bar,  it  yet  furnishes 
another  answer  to  that  argument,  by  showing,  that  if 
it  proves  anything,  it  proves  too  much ;  since  in  the 
case  of  bastard  eignS  there  is  no  question  whatever  of 
his  right  being  excluded  in  the  common  case  (of 
English  marriage,  birth,  arid  domicile),  unless  where 
there  has  been  an  entry,  and  dying  seised,  without 
counter  claim. 

The  short  observation  made  by  the  learned  Judges 
on  the  cases  of  Shedden  v.  Patrickj  and  the  Strath- 
more  Peerage^  appears  hardly  to  be  satisfactory. 
^*  These  cases,"  it  is  said,  "  only  decide  that  no  one 
can  inherit  without  the  personal  status  of  legitimacy ; 
and  do  not  show,  what  is  alone  in  dispute,  that  such 
personal  status  is  sufficient  ground  for  claiming 
English  real  estate  as  heir/'  It  appears  that  these 
cases  establish  somewhat  more  than  the  first  of  those 
positions,  and,  although  they  do  not  decide  the  second, 
they  appear  to  give  it  much  countenance.  They  show 
that  the  quality,  whatever  it  is,  that  must  be  possessed 
by  a  claimant  in  order  that  he  may  take  land  or 
honours  in  Scotland^  is  given  to,  or  withholden  from 
him,  according  to  the  law,  not  of  Scotland,  where  the 
real  estate  lies,  but  of  the  country  where  his  birth  and 
his  father's  marriage  and  domicile  were.  Whether 
that  quality  be  called  legitimacy  or  anything  else  is 
not  material ;  nor  is  it  material  whether  the  quality 
is  required  in  relation  to  the  property  by  some  positive 
statutory  enactment  of  the  country  where  it  lies,  or 
only  by  the  common  law  of  that  country,  or  by  some 
statute  (like  that  of  Merton)  which  declares  what  the 
common  law  always  has  been.  The  land  in  Scotland 
is  impressed  with  a  particular  quality— that  of  being 
descendible  to  the  antenati  where  the  parents  have 
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1840.  intermarried ;  it  is  of  such  a  nature  as  not  to  descenc 
upon  the  mulier  puisne^  but  upon  the  bastard  eigni 
while  in  England  it  is  of  such  a  nature  as  to  descenc 
to  the  mulier,  and  not  to  the  bastard.  The  one  qualit] 
is  as  firmly  fixed  in  the  soil  of  Scotland  as  the  othej 
is  in  that  of  England.  Then,  what  have  the  Courts 
and  what  has  this  House  decided  in  those  celebrated 
cases?  That,  notwithstanding  the  inherent  descen- 
dible quality,  and  notwithstanding  the  general  rule  oi 
the  lex  loci  rei  sitce,  so  much  relied  on  by  the  learned 
Judges,  both  below  and  here,  through  their  whole 
argument,  the  law  of  the  country  where  the  property 
is  must  bend  to  the  law  of  the  domicile,  marriage,  and 
birth ;  and,  because  the  latter  law  excludes  antenati 
from  legitimacy,  they  shall  be  excluded  from  the 
succession  to  which  the  former  law  calls  them.  The 
Scotch  common  law  says,  ^'  Let  the  land  go  to  the 
antenatus — such  is  its  descendible  quality."  The 
English  common  law  says,  '*  Let  the  land  not  go  to 
the  antenatus/'  The  question,  and  the  only  question, 
is,  have  we  a  right  to  look  beyond  the  £act,  or  to  ask 
any  but  one  question,  namely,  whether  a  person  is 
antenatus  or  postnatus?  Whether  his  parents  were 
married  or  not  at  his  birth  ?  Are  we  bound  by  the 
simple  fact,  or  may  we  look  to  the  view  taken  of  it  by 
the  law  of  the  foreign  country  to  which  the  claimant 
and  his  parents  belonged?  The  decided  cases  say, 
in  the  instance  of  Scotland^  that  we  may  and  must 
look  at  the  foreign  law ;  that  the  subsequent  marrii^e 
{]  is  immaterial  for  succession  in  Scotland,  if  it  is  imma- 

terial for  legitimation  in  the  claimant's  country ;  and 
the  question  is,  whether,  according  to  the  principle 
of  those  decisions,  it  is  possible  to  exclude  all  refer- 
ence to  the  foreign  law,  where  the  same  kind  of 
question  arises  as  to  English  succession.     It  is  very 
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possible  that  the  principle  of  the  cases  may  be  inap-  i840. 
plicable.  This  may  possibly  be  proved  by  argument ; 
but  it  can  hardly  be  said  to  have  been  proved  by  the 
only  remark  made  on  those  cases  in  the  statement  of 
the  learned  Judges:  and  this  scanty  discussion  of 
those  cases  is  the  more  to  be  lamented,  because,  in 
deciding  the  present  question  below,  the  Court  ex- 
pressly referred  to  this  House  as  the  place  where 
Shedden  v.  Patrick^  and  the  Strathmore  Peerage^ 
would  meet  with  ample  attention  as  to  their  bearing 
upon  this  argument. 

The  learned  Judges  have  given  no  opinion  upon 
the  question  whether  or  not  a  person  legitimated  by 
subsequent  marriage  in  a  country  where  that  law 
prevails,  is  therefore  legitimate  all  the  world  over: 
nor,  perhaps,  was  it  incumbent  on  them  to  argue  this 
for  the  purpose  of  answering  the  question  put  to  them 
by  the  House.  They  contend  that  the  statute,  or 
rather  the  common  law  recognised  and  declared  by 
the  statute,  requires  something  beyond  mere  legiti- 
macy to  make  an  heir  to  English  real  estate.  They 
agree  with  the  Court  below,  that  legitimacy  alone  is 
not  sufficient ;  it  must  be  as  was  there  said  («),  legi- 
timacy mh  modo, — legitimacy  and  being  bom  in 
wedlock.  Consequently,  they  appear  plainly  to  admit, 
that  a  person  may  be  legitimate  for  all  other  purposes, 
and  yet  incapable  of  taking  land  by  descent — that  we 
ought  not  to  say  ^^  a  man's  eldest  lawful  son  is  his  heir 
at  law,' '  but  "  his  eldest  lawful  son  if  bom  in  lawful 
wedlock." 

In  another  case,  Munro  v.  MunrOy  which  has  been 
decided  to-day,  we  held  here,  as  it  had  been  held  in 
the  Court  below,  that  a  party  is  entitled  to  take  real 

(s)  5  Darn.  &  Cress.  454. 
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1840.  estate  by  descent,  as  legitimate  according  to  the  law 
^^^^_ '  of  the  country  where  it  lies,  who  is  bastard  by  the 
WHISTLE  law  established  in  the  country  of  the  birth  and  mar- 
Vaeoilu  riage.  In  the  Courts  which  adminster  that  law  (the 
law  of  England  in  the  case  put),  would  the  party  be 
considered  as  bastard  or  as  legitimate,  when  any  right 
unconnected  with  real  property  was  claimed?  If 
bastard,  then  the  same  person  is  Intimate  in  one 
country  and  not  in  another, — bastard  where  bom, 
and  legitimate  where  the  parents  are  domiciled; 
though  some  of  the  Judges,  with  whom  we  agreed  in 
that  case,  held  this  to  be  a  solecism  in  law,  consider- 
ing it  clear  that  the  status  must  be  everywhere  the 
same.  If  legitimate,  then  it  follows  that  the  question 
of  personal  status  depends  on  the  law  of  foreign 
countries,  and  that  this  law  is  imported  into  England 
as  to  the  consequences  of  the  marriage  contract, 
although  the  lex  loci  contractus  alone  regulates  the 
constitution  of  that  contract. 

But  which  way  soeveif  we  may  hold  as  to  these 
questions,  the  principles  of  the  two  decided  cases 
referred  to  (Shedden  v.  Patrick,  and  the  Strathmore 
Peerage)  are  quite  consistent  with  that  of  the  last- 
mentioned  case  decided  to-day.  Those  principles  are 
not  so  easily  reconciled  to  the  judgment  at  present 
before  your  Lordships. 

Having  stated  what  occurs  to  me  upon  the  argu- 
ments of  the  learned  Judges,  again  expressing  my 
high  sense  of  the  service  which  they  have  rendered 
\  by  the  great  attention  bestowed  upon  the  subject,  I 

Jf  rest  satisfied  with   intimating  my  opinion  upon   the 

jll  difficulties  which  still   beset  the   question,    and  the 

anomalies  likely  to  arise  from  the  fixture  application 
of  the  principles  countenanced  in  the  decision :  and 
though   I  shall   not  move   your    Lordships   to    give 
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judgment  for  the  Defendant  in  Error,  if  my  noble       i840. 
and  learned  friend  should  move  it^  I  shall  offer  no 
opposition. 

Lord  Chancellor : — My  Lords,  I  was  not  in  your 
Lordships'  House  when  this  case  was  first  argued ;  but 
I  was  present  at  the  argument  when  the  learned 
Judges  were  in  attendance,  and  I  gave  my  attention 
to  the  opinion  expressed  by  the  Lord  Chief  Justice,  and 
I  entirely  concur  in  that  opinion.  I  am  extremely 
satisfied  with  the  ground  upon  which  the  Judges 
put  it,  because  they  put  the  question  on  a  ground 
which  avoids  the  difficulty  that  seems  to  surround 
the  task  of  interfering  with  those  general  principles 
peculiar  to  the  law  of  England^  principles  that  at 
first  sight  seem  to  be  somewhat  at  variance  with 
the  decisions  to  which  the  Courts  have  come.  Under 
these  circumstances,  as  my  noble  and  learned  friend 
does  not  move  the  judgment,  I  move  judgment  for  the 
Defendant  in  Error. 

Judgment  accordingly. 
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The  Chancellor,  Rector,  Dean,  and 
other  Members  of  the  Senate  of  the 
University  of  Glasgow,  and  John 
M'MiLLAN,  Surgeon  in  Kirk-street^ 
in  Calton  of  Glasgow^  and  William 
Marshall,  Surgeon  in  Cambuslang 


\  Appellants, 


The  President  and  Visitor  of  the  Fa-^ 

cuLTY  of  Physicians  and  Surgeons  Kllespandents. 
of  Glasgow   -..-.-.*J 

The  University  o£  Glasgow  possessed  from  an  ancieat  date  the  powei 
of  conferring  degrees  in  arts  and  sciences,  and  particular! j  the 
degree  of  doctor  or  master  in  all  sach  arts  and  sciences  as  should 
he  taught  at  the  University.  It  had  long  exercised  the  power  oi 
conferring  degrees  in  medicine.  In  1599,  King  James  6  granted 
a  charter  to  '*  Mr.  Peter  Law,  our  surgeon,  and  Mr.  Robert 
Hamilton,  professors  of  medicine,  and  their  successorsy  indweUen 
in  Glasgow"  by  which  **  they  and  their  successors^"  were  autho- 
rised to  summon  before  them,  within  certain  bounds  therein  men- 
tioned, *'  all  persons  professing  or  using  the  art  of  surgery,  sad 
to  examine  them  on  their  literature,  knowledge  and  practice," 
and  to  admit  them,  &c.  or  to  reject  them  ;  and  in  case  they  should 
be  contumacious,  to  impose  a  certain  penalty  on  them.  This 
grant  was  in  terms  ratified  by  a  Scotch  Act  of  Parliament  in  1672. 
The  grantees  assumed  the  name  of  the  Faculty  of  Physicians  and 
Surgeons  of  Glasgow,  and  from  the  date  of  the  grant  exercised  a 
supervision  over  persons  practising  surgery  within  the  specified 
bounds.  In  1817,  the  University  founded  a  professorship  oi 
surgery,  and  then,  as  surgery  was  one  of  the  arts  and  sciences 
taught  at  the  University,  conferred  degrees  in  surgery  as  well  as 
in  medicine.  The  Faculty  claimed  to  exercise  its  rights  over  the 
persons  holding  these  degrees,  if  practitioners  within  the  bounds 
Held,  that  the  Faculty  was  a  corporation  and  had  a  right  to  thii 
supervision ;  that  the  granting  by  the  University  of  de^ees  iz 
surgery,  to  persons  who  practised  within  the  bounds,  would  no 
exempt  them  from  the  supervision  of  the  Faculty;  and  that  thi 
power  given  to  the  Faculty  by  the  charter  to  impose  a  penalty  o 
the  contumacious,  did  not  prevent  that  body  from  proccedin, 
against  them  in  a  Court  of  Law. 

IHE   Appellants,    representing   the    University    c 
Glasgow y  had  granted  to  John  M^Millan^  ofGlasgou 
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and  JVilliam  Marshallj  of  Camhuslang  (who  also  joined        1 838. 
in  the  Appeal),  degrees  which,  by  the  constitution  of  university 
the  University,  were,  as  it  was  alleged,  sufficient  to   «f  Glasgow 
entitle  them  to  practise  as  surgeons.     The  Respon-    Faculty  op 
dents,  claiming  to  be  the  President  and  Visitor  of  the    Sdegeons, 
Faculty  of  Physicians  and  Surgeons  of  Glasgow,  filed 
a  bill  of  suspension  and  interdict  against  M'Millan^ 
Marshall  and  others,  to  prevent  them  from  continuing 
to  practise  as  surgeons  until  they  had  obtained  proper 
authority  to  do  so  from  the  said  Faculty.  The  Respon* 
dents  set  out,  as  their  title  to  maintain  the  bill,  the 
following  facts : — King  James  6  issued  a  letter  of  gift 
and  commission,  under  the  privy  seal  of  the  kingdom 
of  Scotland^  dated  the  29th  day  of  November  1699, 
and  which  bears  as  follows : — "  James,  by  the  grace 
of  God,  king  of  Scots,  to  all  provosts,  bailies,  sheriffij, 
Stewarts  or  bailies  of  regalities,  and  other  ministers 
of  justice  within  the  bounds  following,  and  their  depu- 
ties, and  sundry  others,  our  lieges  and  subjects,  whom 
it  effeirs,  to  whose  knowledge  these  our  letters  shall 
come ;  greeting. — Witt  ye  us,  with  advice  of  our  coun- 
cil, understanding  the  great  abuses  which  has  been 
committed  in  time  bygone,  and  yet  daily  continues, 
by  ignorant,  unskilled  .and  unlearned  persons,  who, 
under  colour  of  chirurgeons,  abuses  the  people  to  their 
pleasure,  passing  away  but  trial  or  punishment,  and 
thereby    destroys  infinite  number  of  our  subjects, 
wherewith  no  order  hath  been  taken  in  time  bygone, 
especially  within  the  burgh  and  barony  of  Glasgow, 
Renfrew,  Dunbritain,  and  our  sheriffdoms  of  Clyds' 
dale,  Renfrew,  Lanark,  Kyle,  Carrick,  Air,  and  Cwn- 
ningham :  for  avoiding  of  such  inconveniences,  and 
for  order  to  be  taken  in  time  coming,  to  have  made, 
constituted  and  ordained,  and,  by  the  tenor  of  these 
our  letters,  makes,  constitutes  and  ordains,  Mr.  Peter 
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JLow  our  chirurgeon,  and  chief  chinirgeon  to  cm 
dearest  son  the  prince,  with  the  assistance  of  M 
Robert  Hamilton,  professor  of  medicine,  and  the 
successors,  indwellers  in  Glasgow,  given  and  grantc 
to  them,  and  their  successors,  full  power  to  call,  son 
mon  and  conveen  before  them,  within  the  said  borg 
of  Glasgow,  or  in  any  other  of  our  said  barghs  < 
publick  places  of  the  foresaid  bounds,  all  persons  pn 
fessing  or  using  the  said  art  of  chirurgery,  and  t 
examine  them  upon  their  literature,  knowledge  an 
practice ;  if  they  be  found  worthy  to  admit,  allow  am 
approve  them,  give  them  testimoniab  according  t 
their  art  and  knowledge,  that  they  shall  be  founi 
worthy  to  exercise  thereafter,  receive  their  oath,  autho 
rise  them  as  accords,  and  to  dischsy^e  them  to  use  anj 
farther  than  they  have  knowledge  passing  their  capa 
city,  lest  our  subjects  be  abused ;  and  that  every  oni 
cited,  report  testimonials  of  the  ministers  or  elders,  o\ 
magistrates  of  the  parish  where  they  dwell,  of  thei] 
life  and  conversations;  and  in  ease  they  be  contu- 
macious to  be  lawfully  cited,  every  one  to  be  nnlawed 
in  the  sum  of  40/.,  toties  quoties,  half  to  the  judge 
and  the  other  half  to  be  at  the  visitor  s  pleasure.  .And 
for  payment  thereof,  the  said  Mr.  Peter  and  Mr 
Robert,  as  visitors,  to  have  our  other  letters  of  hom- 
ing on  the  party  or  magistrate  where  the  contumacious 
person  dwells,  charging  them  to  poind,  within  24 
hours,  under  the  pain  of  homing ;  and  the  party  not 
having  gear  poindable,  the  magistrates,  under  the 
same  pain,  to  incarcerate  them  while  caution  respon- 
sible be  found,  that  the  contumax  person  shall  com- 
pear, such  day  and  place  as  the  said  visitors  shall 
appoint,  giving  trial  of  their  qualification.  It  shal 
be  lawful  to  the  said  visitors,  with  advice  of  theii 
brethren,  to  make  statutes  for  the  common-weal  o 
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our  .subjects,  anent  the  said  arts  and  using  thereof 
faithfully,  and  the  breachers  thereof  to  be  punished 
and  unlawed  according  to  the  fault.     It  shall  not  be 
lawful  to  any  manner  of  person  within  the  said  bounds 
to  exercise  medicine  without  the  testimonial  of  a  famous 
university  where  medicine  is  taught,  or  the  leave  of 
our  or  our  dearest  spouse's  chief  medicinaries ;  and  in 
case  they  failzie,  it  shall  be  lawful  to  the  said  visitors 
to  challenge,  pursue  and  inhibit  them  from   using 
and  exercising  the  said  arts  of  medicine  under  the 
pain  of  40  Z.,  to  be  distributed,  the  one  half  to  the 
judge,  the  other  half  to  the  poor,  toties  gtioties,  if  they 
be   found  exercising   the  same,  ay  and  while  they 
bring  sufficient   testimonials,  as   said  is.     That  no 
manner  of  person    sell   any  drugs   in   the  city  of 
Glasgow 9  except  the  same  be  sighted  by  the  said 
visitors,  and  by  William  Spang,   apothecary,  under 
pain  of  confiscation  of  the  drugs."     And  the  com- 
mission granted  "  to  the  said  visitors,  indwellers  in 
Glasgow,  professors  of  the  said  arts,  and  their  bre- 
thren, present  and  to  come,  immunity  and  exemption 
of  all  weapons-showing,  raids,  hosts,  bearing  of  armour, 
watching,  warding,  stenting,   taxations,  passing   on 
assize,  inquests  in  justice-courts,  sheriff  or  burrow 
courts,  in  actions  criminal  or  civil,  notwithstanding 
of  our  acts,  laws  and  constitutions  thereof,  excepting 
in  giving  their  counsel,  appertaining  to  the  said  arts : 
ordaining   all   you,  the  foresaid  provost,   bailies   of 
burrows,  sheriffs,  Stewarts,  bailies  of  regalities,  and 
other  ministers  of  justice  within  the  said  bounds,  and 
your  deputies,  to  assist,  fortify  and  concur,  and  defend 
the  said  visitors,  and  their  posterity,  professors  of  the 
said  arts,  and  to  put  the  said  acts  made  and  to  be 
made  into  execution,  and  our  letters  of  our  session 
be  granted  thereupon,  to  charge  them  for  that  effect, 
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within  24  hour§  next  after  ye  be  charged  thereto. 
The  letter  and  cl^mission  was  presented  to  the  pn 
vost  and  magistrates  of  Glasgow,  who  judicially  rat 
fied  and  promised  to  maintain  the  same,  by  their  ac 
dated  9th  February  1600.  Conformably  to  the  sai 
letter  and  commission,  and  powers  thereby  conferreci 
thereafter  the  said  brethren  and  their  successors,  froi 
time  to  time,  made  various  rules  and  statutes,  aneut  tfa 
said  arts,  and  using  thereof.  The  letter  of  gift  an 
commission  was  ratified  and  approved  in  Parlis 
ment  by  Act  of  Charles  2,  on  the  11th  of  Septembt 
1672  (rt);  and  the  brethren  had  been,  for  more  tha 

(a)  That  Act  of  Parliament  is  in  the  following  terms  : — "  Oi 
Soverane  Lord,  with  advice  and  consent  of  his  estates  of  Parliameo 
now  presentlie  convened  he  his  Majestie's  special  authorities  he 
ratified  and  approven,  and  be  thir  presents  ratifies  and  approves  an 
letter  of  gift,  past  under  the  privy  seal,  of  the  date  at  Halyrmd 
House,  the  penult  day  of  November  1599  years,  whereby  hi 
Majesty's  grandfather  of  blessed  memorie,  for  avoyding  of  inconve 
niences,  and  for  fi^ood  order  to  be  tane  in  tyme  comeing,  within  th 
burgh  and  barronic  of  Glasgow,  gave  and  granted  full  power  to  th 
chinirgeans  and  professors  of  medicine,  within  the  city  of  Giasgaw 
for  the  tyme,  and  their  successors,  to  call  and  convene  before  them 
within  the  burgh  of  Glasgow,  or  any  other  place  of  the  bounds  fore 
said,  contained  in  the  said  gift,  all  persons  professing  or  using  th 
arte  of  chirurgery,  to  examine  them  upon  their  literature,  knowledg 
and  practice ;  if  they  be  fund  wordie,  to  admit,  allow  and  approv 
them,  gfive  them  testimoniell  according  to  their  arte  and  knowledg 
to  excrce  thereafter,  receave  their  oaths,  and  authorize  them  as  ac 
cords ;  and  that  it  shall  not  be  leisum  to  any  maner  of  persons  withi 
the  foresaids  bounds  to  exercise  medicine  without  ane  testimoniell  < 
ane  famous  universitie  wher  medicine  is  taught,  or  at  leist  the  pei 
sons  above  mentioned  and  their  successors,  under  the  pains  contaue 
in  the  said  gift ;  and  that  no  mauer  of  persons  sell  any  drogs  withi 
the  city  of  Glasgow ,  except  they  be  sighted  be  the  foresaids  personi 
under  the  paine  of  confiscation  of  the  drogs  ;  and  that  no  rattonpoyso 
be  sold  except  by  the  apothecaries,  who  shall  be  bund  to  take  cautio 
of  the  buyers  for  coast,  skaith  and  damage,  as  the  said  letter  of  gi 
in  the  selft  at  more  length  proports,  in  the  haill  heids^  clause 
articles  and  circumstances  of  the  samen,  and  after  the  forme  ax 
tenor  thairof,  in  all  points,  in  so  far  as  the  samen  gift,  and  th 
present  ratification  thereof,  can  be  extendit,  in  favours  of  the  presei 
chirurgeans,  apothecaries  and  harbours  within  the  said  burgh  < 
Glasgow,  and  their  successors  allenarlie,  and  no  further;   and   h 


CASES  IN  THE  HOUSE  OF  LORDS. 


963 


a  century  past,  known  and  designated  as  the  Faculty 
of  Physicians  and  Surgeons  in  Glasgow^  and  have 
been  acknowledged  and  recognised  as  such  in  divers 
judicial  proceedings,  as  well  as  acts  of  adjournal  and 
of  Parliament,  particularly  the  acts  of  adjournal  12th 
October  1709  and  24th  March  1812,  and  the  statute 
55  Geo.  3,  c.  69,  sec.  4  &  5.  Ever  since  the  date  of 
the  said  letter  of  gift  and  commission,  the  complainers 
and  their  predecessors  have  enjoyed  and  exercised  the 
privileges,  rights  and  powers  thereby  conferred  ;  and 
particularly  the  rights  and  powers  of  making  statutes 
anent  the  said  arts,  and  using  thereof,  and  of  conven- 
ing, examining,  admitting,  approving,  and  granting 
testimonials  to  such  as  were  qualified,  and  of  dis- 
charging and  prohibiting  such  as  were  contumacious, 
and  did  not  conform  themselves  to  the  said  letter  and 
rules  made  in  virtue  thereof.  The  bill  then  stated 
various  instances  in  which  the  complainers  (the  Re- 
spondents), or  their  predecessors,  had  enforced  the 
rights  conferred  on  them  by  the  letters  patent  of 
James  6,  and  it  concluded  in  the  usual  manner. 

Tlie  answerfor  the  defenders  (the  present  Appellants) 
set  forth  that  the  University  of  Glasgow  was  erected 
by  virtue  of  a  papal  bull  issued  by  Pope  Nicholas  5, 
in  the  year  1450.  This  bull,  and  all  the  powers  and 
privileges  thereby  intended  to  be  conferred  upon  the 
University,  were  ratified  both  by  various  royal  grants 
and  also  by  Parliament;  and,  in  particular,  by  a 
charter  of  King  James  2,  in  the  year  1453,  and  by 
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Majestie  and  estates  of  Parliament,  wills,  grants  and  declares,  that 
this  present  general  ratification  shall  be  als  valeid  and  sufficient  to 
the  saids  chirurgeans,  apothecaries  and  harbours,  and  their  succes- 
sors allenerlie,  as  said  is,  as  if  the  said  gift  wer  word  for  word  heir 
engrossed,  notwithstanding  the  samcn  be  not  so  done,  wherewith 
his  Majestie  and  estates  of  Parliament  has  dispensed,  and  be  thir 
presents  dispenses  for  ever." 
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another  charter  of  King  James  3,  in  the  year  1472 
but  chiefly  by  what  has  been  called  the  Foundatioi 
Charter  or  New  Erection,  granted  in  the  year  1577  bj 
King  James  6,  enlarging  and  confirming  the  power 
and  privileges  previously  conferred ;  which  chartei 
was  afterwards  confirmed  by  the  King,  and  ratified  bji 
Parliament  in  the  year  1687. 

By  these  grants  this  University  was  empowered  to 
erect  professorships,  and  to  grant  degrees  in  all  the 
arts  and  sciences;  and,  in  particular,  to  grant  the 
degree  of  doctor  or  master  in  all  such  arts  and  sci- 
ences as  should  be  taught  at  the  University,  to  such 
students  and  others  as,  after  due  examination,  should 
be  found  worthy  of  this  honour.  In  some  of  the 
grants,  the  power  and  privileges  conferred  upon  this 
University  are  declared  to  be  the  same  with  those 
enjoyed  by  the  most  ancient  and  famous  universities 
of  Europe ;  and  reference  is  particularly  made  to  the 
Universities  of  Bologna  and  Paris, 

By  virtue  of  these  grants,  the  University  of  Glas^ 
gow  has  been  accustomed  to  confer  degrees  in  all  arts 
and  sciences  upon  those  who,  after  due  examination, 
have  been  found  qualified  to  teach  or  practise  those 
arts  or  sciences. 

Since  the  foundation  and  endowment  of  a  profes- 
sorship of  surgery  in  the  year  1817,  the  University  of 
Glasgow,  following  the  example  of  the  Universities  of 
Parisy  Montpellier,  Strasburgk,  and  other  foreign 
universities,  after  whose  model  it  was  formed,  has 
thought  it  expedient  to  grant  to  proficients  in  sur- 
gery, degrees  or  diplomas  in  that  department.  These 
degrees  are  granted  after  a  rigid  examination,  and 
only  on  production  of  certificates  of  the  attendance 
of  the  candidate  for  two  courses  at  the  class  of  ana- 
tomy, two  courses  of  surgery,  one  of  chemistry,  one 
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x)f  the  institutions  of  medicine,  one  of  materia  medica,        1 838. 
and  an  attendance  of  1 2  months  at  a  regular  hospital    university 

or  infimary.  O'  Glasgow 

The  charter  granted  by  King  James  6  to  "  Mr.  Faculty  op 
Peter  Law,  the  king's  surgeon,  and  Mr.  Robert  Ha-  Suroeons. 
miltoTiy  professor  of  medicine,  and  their  successors," 
was  made  long  after  the  establishment  of  the  Univer- 
sity, and  therefore  could  not  interfere  with  its  vested 
rights  to  confer  degrees  in  all  such  arts  or  sciences  as 
should  be  taught  at  the  University. 

In  answer,  therefore,  to  the  reasons  of  suspension, 
the  defenders  (the  Respondents)  pleaded — 

"  1.  That  the  suspenders  have  sliown  no  evidence  of 
being  entitled  to  prosecute  as  a  corporation ;  and  their 
title,  accordingly,  to  sue  as  a  body  corporate,  or  to 
sue  in  the  name  of  their  president  and  visitor,  is 
denied. 

"  2.  That  the  suspenders  are  not  the  successors  of 
Peter  Low  and  Robert  Hamilton  mentioned  in  the 
original  grant. 

"  3.  That  even  if  they  were,  they  are  not  entitled  to 
require  that  any  person  who  possesses  the  testimonial 
of  a  *  famous  university  where  medicine  is  taught/ 
shall  submit  to  any  examination  of  his  qualifica- 
tions before  them  ;  the  grant  founded  on  expressly 
recognising  the  privileges  of  the  universities,  and 
exempting  all  those  who  possess  the  testimonial  of 
any  university  where  medicine  is  taught  from  the 
examination  otherwise  required,  and  authorising  such 
persons  to  practise  medicine  without  restraint. 

"  4.  That  the  Respondents  possess  testimonials  or 
diplomas  from  the  University  of  Glasgow^  as  masters 
in  surgery ;  and  that  these  tetimonials  are  granted 
under  the  hands  of  the  professor  of  medicine,  and  of 
the  other  professors. 

3  R  3 
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1838.  *'  6.  That,  in  terms  of  the  grant  founded  on  by  th< 

UniT^rsity    suspenders,  no  fees   or  perquisites  of  any  kind  an 
OF  Glasgow    authorised  to  be  levied  for  the  examinations  therebj 
Facultt  of   prescribed  ;  nor  is  any  interdict  or  other  prohibitioi] 
SuBOEOHs.     thereby  authorised ;  though  a  certain  pecuniary  penalty 
may  be  levied  from  those  who  fail  to  appear  for  exa- 
mination, after   being  regularly  cited.     The   grant 
therefore,  does  not  authorise  the  claims  made  by  the 
suspenders." 

The  suspenders  alleged  that  until  the  year  1816  th< 
University  had  never  conferred  the  degree  of  cAtrun^ 
magister,  and  that  it  had  no  authority  by  so  doing  tc 
exempt  any  persons  receiving  such  degree  from  the 
jurisdiction  of  the  Faculty  of  Physicians  and  Surgeons 
of  Glasgow.  The  persons  representing  the  University, 
therefore,  filed  a  bill  of  declarator  against  the  persons 
representing  the  Faculty  of  Physicians  and  Surgeons, 
and  demanded  that  their  rights  should  be  distinctly 
declared  by  the  Court  of  Session.  The  causes  were 
heard  by  the  Lord  Ordinary  {Forbes^  Lord  Medwyn\ 
and  were  by  him  referred  to  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  who  directed  cases 
to  be  laid  before  the  Lords  of  the  First  Division,  and  the 
Lord  Ordinary,  for  their  opinions.  The  majority  of  the 
consulted  Judges,  Lord  Moncrieff  hein^  the  only  dis- 
sentient, gave  opinions  to  this  effect :  that  the  Faculty 
of  Physicians  and  Surgeons  was  a  corporation ;  that 
by  virtue  of  the  charter  of  1599,  ratified  in  Parlia- 
ment in  1672,  it  had  power  to  debar,  within  the  limits 
mentioned,  from  the  practice  of  surgery,  persons  not 
0  examined  and  certificated  by  that  body;  that    the 

I'i  degree  of  doctor  of  physic  from  a  university  where 

I  medicine  was   taught,   or   a  testimonial   of  skill  in 

surgery,  from  a  university  where  surgery  was  taught, 
'  would  not  entitle  the  person  receiving  either  of  them 
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to  practise  within  the  bounds  of  the  Faculty,  except        i838. 
by  license   from  the   Faculty.     The    Lords    of    the    ,,'    ^    ' 

•^  ...  .  University 

Second  Division  gave  judgment  for  the  Faculty  in  of  Glasgow 
the  bill  of  suspension  and  interdict,  and  in  the  bill  Facdltt  of 
of  declarator.  Suroeoks. 

The  Attorney -general  and  Sir  IV.  Folletty  for  the 
Appellants: — The  Faculty  of  Surgeons  constituted  by 
the  letter  of  gift  1 599  is  not  a  corporation  ;  there  are  no 
words  in  that  letter  expressly  giving  it  that  character, 
nor  anything  required  to  be  done  by  it  which  renders 
incorporation  absolutely  necessary.     It    is  necessary 
that  such  an  intention  to  incorporate  should  be  mani- 
fested before  any  incorporation  can  take  place ;  The 
Conservators  of  the  Tone  v.  Ash  {b).     The  cases  of 
2^he  College  of  Physicians  v.  iere<^  (c),  and  The  Same 
v.  West{d).  relied  on  by  the  other  side,  are  not  in 
point ;  for  both  were  decided  on  the  particular  words 
of  the  charter  granted  to  the  College,  and  confirmed 
by  statute,  and  cannot  therefore  govern  the  decision 
of  any  other  case  where  the  terms  of  the  charter  are 
different.     Here  the  words  are  nothing  like  those  used 
in  the  charter  of  the  London  College ;  and  though  the 
powers   now   claimed   under   them   may  have   been 
repeatedly  exercised,  they  cannot  be  supported  if  they 
never  had  a  legal  origin.     Use  alone,  even  constant 
and  daily  use,  cannot  legalise  powers  which  were  not 
lawful  in  their  origin.     The  powers  now  claimed  by 
the  Appellants  were  not  lawful  in  their  origin :  the 
use  of  them  therefore  cannot  make  them  valid.     The 
thing  prohibited  by  the  charter  is  prohibited  under 
a  penalty ;  it  is  therefore  merely  a  thing  which  is  a 

(b)  10  Barn.  &  Cres.  349.  {d)  10  Mod.  353. 

(c)  1  Lord  Ray.  472. 
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1838.  malum  prohibitum^  and  not  a  thing  malum  in  se,  an 
UmvERsiTT  consequently  it  cannot  be  made  the  subject  of  a  penalt 
OF  Glasgow  and  at  the  same  time  constitute  the  fouDdation  of 
Faculty  of  proceeding  like  the  present.  The  confimaing  statut 
of  1672  must  be  considered  but  as  a  private  Act ;  an< 
Bankton  (e)  says  that  in  such  cases  private  Acts  mus 
be  treated  as  nothing  but  grants  from  the  Crowu 
Now  it  is  clear  that  the  Crown  could  not,  either  b^ 
the  law  of  Scotland  or  England^  for  the  principle  o 
the  law  is  the  same  in  both  countries,  grant  what  ii 
contained  in  this  charter,  namely,  to  make  laws  anen 
the  said  arts,  not  only  in  Glasgow ^  or  with  respeci 
to  persons  within  the  body  of  the  corporation,  bui 
throughout  the  realm  of  Scotland.  The  charter  hen 
gives  what  it  is  clearly  beyond  the  powers  of  the 
Crown  to  give,  and  is  therefore  void.  The  right  oi 
the  University  to  grant  degrees  in  medicine  existed 
long  before  this  body,  calling  itself  the  Faculty,  was 
created.  It  is  not  disputed  that  the  University  maj 
confer  the  degree  of  physician  without  any  interven- 
tion from  the  Faculty ;  it  is  equally  clear  that  it  car 
confer  the  degree  of  surgeon.  Both  are  but  degrees 
in  medicine ;  and  the  skill  of  the  practitioner  bein| 
thus  secured,  the  Faculty  has  no  right  to  interfere 
with  his  practice.  The  object  of  the  charter  was  no 
to  institute  a  body  to  control  but  to  assist  the  Uni 
versity ;  and  where  the  University  has  granted  th< 
degree,  the  practitioner  is  free  from  further  exami 
nation. 


I 


The  Lord  Advocate  and  Dr.  JLushingtoriy  for  th 
Respondents : — This  case  must  be  decided  entireK'  b 
the  law  of  Scotland.     If  so,  tv      •  is  clear  that  th 
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judgment  must  be  affirmed.     The  University  did  not       1838. 
till  very  recently  confer  degrees  in  surgery.     At  the   university 
time   the   charter  to  the   Faculty  was  granted,  the  ®»  Glasgow 
University  only  conferred  degrees  in  medicine,  which    Faculty  of 
do  not,  and  never  did,  include  surgery.     The  case  of      ''*°^*** 
a  surgeon's  fitness  was  therefore  unprovided  for  when 
this  charter  to  the  Faculty  was  granted,  and  the  charter 
was   intended  to   supply   tKe   deficiency.     There  is, 
therefore,  no  contest  between  the  prescriptive  rights 
of  the  University  and  the  Faculty,  except  so  far  as 
the  former  body  has  now  unwisely  raised  a  contest 
between   them.     The  Scotch  and  English  laws,   as 
to  corporations,  materially  differ  from  each  other; 
and   bye-laws,  which  might   be   questionable  here, 
would  certainly  be  good  in  Scotland.     But  even  the 
English  cases  show  that  where  certain  powers   are 
vested  in  ^.,  B.  and  C.  and  their  successors,  a  corpo- 
ration is  created,  though  no  express  words  of  creation 
are  used  in  the  deed,  and  the  ordinary  powers  of  a 
corporation  are  inherent  in  such  a  body.     The  case  of 
The  Conservators  of  the  Tone  (/),  already  cited,  is  a 
direct  authority  for  that  proposition.     The  two  cases 
already  cited  {g)  relating  to  the  London  College  of 
Surgeons,  are  also  in  point.     So  that,  on  the  English 
cases  alone,  the  judgment  of  the  Court  below  must 
be  affirmed.     But  the  Scotch  cases  are  still  stronger 
for  the  Respondents ;  and  in  the  case  of  The  Faculty 
y.Steelf  in  1815,  the  Court  of  Session  decided  these 
very  questions,  that  the  Faculty  was  a  corporation, 
and  that  it  might  sue  in  the  Court  of  Session ;  and  by 
the  Scotch  law  it  may  do  so,  though  it  has  at  the  same 
time  the  power  to  impose  a  penalty.      The   Scotch 

(J)  10  Barn.  &  Cres.  349. 

(g)  The  College  of  Physicians  v.  Lcveit^  1  Lord  Rayni.  672 ; 
Same  v.  We$t^  10  Mod.  353. 
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1838.        Judges  have  no  doubt  that  the  Faculty  is  a  corpora- 

'    ^    '      tion,  and  the  only  difficulty  felt  by  Lord  Moncrieff 

OF  Glasgow   was  as  to  a  possible  Conflict  of  rights  between  the  two 

Faculty  of   bodies ;  but  it  has  been  shown  that  in  reality  no  such 

Slroeovs.    conflict  can  exist,  for  the  grant  to  the  Faculty  was  to 

provide  for  something  which  had  been  left  unprovided 

for  by  the  powers  or  by  the  practice  of  the  University. 

The  Attorney-general  replied. 


1840:  The  Lord  Chancellor : — The  question  in  this  case 

is  whether  a  person  who  has  obtained  the  d^ree  of 
doctor  in  the  University  of  Glasgow  is  entitled  to  prac- 
tice within  the  bounds  of  the  charter  of  corporation 
granted  to  the  Faculty  of  Physicians  and  Surgeons  of 
that  city,  without  previously  undergoing  an  exami- 
nation and  being  licensed  by  the  latter  body.  It 
appears  that  the  University  of  Glasgow  has  but  re- 
cently granted  degrees  in  surgery,  although  it  had 
long  granted  them  in  physic.  The  title  of  the  corpo- 
ration, which  claims  the  right  of  licensing  persons  to 
practice  within  certain  limits,  rests  on  a  charter  given 
by  James  6,  and  dated  on  the  29th  November  1599, 
and  it  is  in  these  words  : — [His  Lordship  here  read  the 
words  of  the  charter.]—  The  question  between  the 
parties  turns  on  the  expressions  contained  in  these 
letters  patent,  and  on  what  has  taken  place  since. 
These  letters  patent  of  the  Crown  give  to  the  grantees 
and  ''their  successors,"  the  right  of  calling  before 
them  all  persons  "  professing  or  using  the  art  of 
surgery,  and  to  examine  them  upon  their  literature, 
knowledge  and  practice;"  and  if  they  were  found 
worthy,  to  admit  them,  and  to  give  them  testimonials 
according  to  their  art  and  knowledge  ;  and  in  case  of 
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of  these  Appellants  was  founded  not  on  the  terms  of       1 840. 
the  grant  from  the  Crown,  but  on  the  relative  con-    xjni verity 
stitution  of  the  rights  of  the  University  of  Glasgow   of  Glasgow 
and  of  this  corporation :  the  University  being  of  a  more    Faculty  of 
ancient  date,  and  having  the  power  to  grant  degrees     Sdroboms. 
in  medicine,  he  thought  that  the  grant  to  the  Faculty 
did  not  interfere  with  the  privileges  of  the  University. 
But  the  University  of  Glasgow,  though  it  granted  and 
has  from  ancient  times  granted  medical  degrees,  did 
not  confer  any  in  surgery,  and  the  power  to  confer 
them  is  an  exception  to  its  general  authority,  and  is 
expressly  conceded  to  the  Faculty  by  the  terms  of  the 
deed  of  gift. 

Those  who  practise  medicine  may  take  their  degrees 
at  this  or  at  some  other  university ;  but  with  respect 
to  surgery,  it  is  the  exclusive  privilege  of  the  corpo- 
ration of  the  Faculty  to  grant  degrees  in  surgery  for 
persons  practising  within  the  bounds  of  the  city  of 
Glasgow  J  and  the  Faculty  has  ever  since  its  institution 
exercised  that  privilege.  If,  therefore,  there  had 
been  any  conflict  of  authority  between  these  two 
bodies,  the  length  of  time  during  which  the  one  has 
exercised  and  the  other  has  abstained  from  exercising 
the  right  of  conferring  these  surgical  degrees^  would 
alone  be  sufficient  to  enable  your  Lordships  to  come 
to  a  conclusion  on  the  question.  The  opinion  of  the 
majority,  of  the  great  majority,  of  the  Judges  was 
decidedly  this  way,  and,  as  it  seems  to  me,  was  per- 
fectly well  founded. 

When  this  case  was  before  your  Lordships  in  1836, 
it  ended  in  a  remit  to  the  Court  of  Session  for  the 
purpose  of  ascertaining  two  points,  and  two  only: 
namely,  first,  whether  this  was  a  legally  constituted 
corporation;  and  secondly,  whether,  as  it  had  the 
power  of  imposing  a  penalty  on  those  who  contra- 
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1840.  be  found  fit  or  unfit  for  the  profession.     I  shall  not 

-,      '    '  occupy  your  Lordships'  time  in  detailing:  the  various 

OF  Glasgow  suits  which  havc  sincc  been  instituted  on  this  subject. 

Faculty  of  ou  that  order  of  the  Court  of  Session,  but  shall  merely 

SuRGEovt.  gtj^te  ti^g  names  of  the  cases,  and  the  year  in  which 

they  took  place;  and  from  them  it  appears  that 
there  has  been  a  repeated  exercise  of  the  privilege 
now  claimed,  and  that  in  these  several  suits  the 
right  to  the  exercise  of  the  privilege  has  been  duly 
acknowledged.  The  Calder  case  occurred  in  1762; 
the  Dunlop  case  in  1791 ;  and  the  case  of  Steele  in 
1815,  which  has  been  cited  as  directly  in  point  to  this 
suit.  What  was  the  form  of  the  action,  and  what  was 
the  interlocutor  pronounced  in  that  case  ?  It  was  an 
action  by  the  president  and  visitor  of  the  Faculty,  in 
their  corporate  character,  against  persons  practising 
without  a  license  from  the  corporation  ;  and  the  de- 
fence set  up  for  the  several  persons  concerned  was, 
first,  a  denial  of  the  corporate  character  of  the  Faculty, 
and  secondly,  the  fact  that  the  defenders  had  all 
obtained  the  degree  of  doctor  of  medicine  in  a  univer- 
sity, and  that  that  included  a  right  to  practise  surgery. 
The  judgment  of  the  Lord  Ordinary,  on  both  points, 
was  in  favour  of  the  Faculty,  and  that  judgment  was 
adhered  to  by  the  Court  of  Session.  That  being  the 
state  of  the  decisions,  the  present  contest  has  arisen, 
and  the  Judges  of  the  Division  of  the  Court  of  Ses- 
sion before  whom  the  case  was  brought  have  consulted 
the  other  Judges  upon  it,  and  it  appears  that  there 
were  six  of  the  Judges  who  stated  their  opinions  to  be 
in  favour  of  the  rights  of  the  corporation,  while 
another  Judge,  Lord  Medwyn^  did  not  wholly  concur, 
and  he  wrote  a  separate  note  of  his  opinion;  and 
another  high  authority,  Lord  Moncrieff,  did  not  doubt 
the  title  of  the  corporation,  but  his  opinion  in  favour 
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of  these  Appellants  was  founded  not  on  the  terms  of 
the  grant  from  the  Crown,  but  on  the  relative  con- 
stitution of  the  rights  of  the  University  of  Glasgow 
and  of  this  corporation :  the  University  being  of  a  more 
ancient  date,  and  having  the  power  to  grant  degrees 
in  medicine,  he  thought  that  the  grant  to  the  Faculty 
did  not  interfere  with  the  privileges  of  the  University. 
But  the  University  of  Glasgow^  though  it  granted  and 
has  from  ancient  times  granted  medical  degrees,  did 
not  confer  any  in  surgery,  and  the  power  to  confer 
them  is  an  exception  to  its  general  authority,  and  is 
expressly  conceded  to  the  Faculty  by  the  terms  of  the 
deed  of  gift. 

Those  who  practise  medicine  may  take  their  degrees 
at  this  or  at  some  other  university ;  but  with  respect 
to  surgery,  it  is  the  exclusive  privilege  of  the  corpo- 
ration of  the  Faculty  to  grant  degrees  in  surgery  for 
persons  practising  within  the  bounds  of  the  city  of 
Glasgow  J  and  the  Faculty  has  ever  since  its  institution 
exercised  that  privilege.  If,  therefore,  there  had 
been  any  conflict  of  authority  between  these  two 
bodies,  the  length  of  time  during  which  the  one  has 
exercised  and  the  other  has  abstained  from  exercising 
the  right  of  conferring  these  surgical  degrees,  would 
alone  be  sufficient  to  enable  your  Lordships  to  come 
to  a  conclusion  on  the  question.  The  opinion  of  the 
majority,  of  the  great  majority,  of  the  Judges  was 
decidedly  this  way,  and,  as  it  seems  to  me,  was  per- 
fectly well  founded. 

When  this  case  was  before  your  Lordships  in  1836, 
it  ended  in  a  remit  to  the  Court  of  Session  for  the 
purpose  of  ascertaining  two  points,  and  two  only: 
namely,  first,  whether  this  was  a  legally  constituted 
corporation;  and  secondly,  whether,  as  it  had  the 
power  of  imposing  a  penalty  on  those  who  contra- 


1840. 

University 
OF  Glasgow 

V, 

Faculty  of 
suroeoms. 


974  CASES  IN  THE  HOUSE  OF  LORDS. 

184a       vened  its  regulations,  that  power  would  supersede  1 

Ubitbiwitt   rigli'  which  the  corporation  would  otherwise  bare 

flF  GLtMow   applying  to  the  Court  of  Session  to  protect  it  in  t 

Faculttot    exercise  of  its  authority.    This  remit  produced  t 

SoMEOMs.    igamgj  opinion  of  the  Judges,  of  which  we  have  n( 

the  benefit ;  they  came  to  the  unanimous  conclufli< 

that  this  was  a  legal  corporation  according  to  the  h 

of  Scotland,  and  that  the  power  possessed  by  the  cc 

poration  of  imposing  a  penalty  did  not  btir  its  rig 

of  appealing  to  the  Court  of  Session  for  an  interdi 

under  circumstances  of  this  sort.    It  does  not  appe 

to  what,  if  to  any  extent,  the  opinion  of  the  House  w; 

formed  on  the  other  parts  of  the  case.     It  may  I 

assumed  that  the  declarator  was,  by  the  decree  of  tl 

House,  limited  to  these  two  points.    If  it  is  to  I 

taken  as  the  opinion  of  the  House  already  express^ 

that  this  is  a  corporation,  and  that  its  power  of  in 

posing  a  penalty  does  not  bar  its  right  of  applying  i 

the  Court,  that  opinion  is  one  in  which  I  entird 

concur. 

There  cannot  be  a  doubt  that  if  this  body  is  a  co 
poration,  the  time  during  which  it  has  claimed  i 
exercise  these  rights,  the  frequency  of  their  exercia 
and  the  declarator  of  the  Court  of  Session  in  16t 
that  it  was  entitled  to  exercise  them,  have  sufficient] 
concluded  the  question.  The  right  of  the  corporatio 
has  been  asserted  at  different  periods,  and  always  wil 
success ;  so  that  in  my  opinion  your  Lordships  ca 
have  no  difficulty  in  declaring  that  the  evidence  befoi 
you  is  sufficient  to  establish  the  rights  which  tl 
Respondents  claim. 

There  are,  however,  peculiaritiea  in  this  corpora 
tion  which,  speaking  as  an  English  lawyer,  I  feel  migl 
oppose  obstacles  to  my  coming  to  a  decision  on  tl 
case  but  liere  we  have  the  clear  opinion  of  the  ScoU 
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Judges  on  the  question  of  Scotch  law,  as  applicable  to        1840. 
this  corporation.    There  are  many  instances  in  which   ^';:;^„, 
the  same  objections  might  be  urged  against  other   of  Glasgow 
Scotch  corporations,  but  they  are  not  sufficient  to  in-   Faculty  of 
validate  the  grant  to  this  corporation.     As  your  Lord-?    Suroboks. 
ships  have  now  the  highest  possible  authority  that 
this  case  is  free  from  being  affected  by  the  objections 
which  have  been  suggested  against  it  when  it  was  on 
a  previous  "occasion  at  your  bar,  and  that  the  corpo- 
ration is  entitled  to  all  the  privilege  which  it  claims, 
I  think  your   Lordships  can  have   no  hesitation  in 
affirming  the  decree  of  the  Court  below. 

Lord  Brougham : — My  Liords,  my  noble  and  learned 
friend  has  fully  stated  to  you  the  grounds  on  which 
the  remit  took  place  in  the  present  case.  When  it 
was  before  the  House  on  the  previous  occasion,  I  had 
certain  doubts  as  to  the  extent  of  the  powers  of  these 
Scotch  corporations.  Those  doubts  were  shared  in 
by  my  noble  and  learned  friend  Lord  Denman.  It  is 
necessary  to  say  this,  because  by  some  extraordinary 
omission  the  presence  of  Lord  Demnan  is  not  stated  in 
Shaw  &  Macleans  {%)  Report  of  the  former  proceedings. 
My  noble  and  learned  friend  at  tliat  time  felt  another 
difficulty,  which  is  now  removed  by  the  statement 
made  by  the  Judges ;  and  that  doubt  related  to  the 
power  of  the  Faculty  to  make  bye-laws.  The  bye- 
laws  made  by  this  corporation  do  not  answer  that 
description,  according  to  our  notions  of  such  things- 
They  are  not  binding  alone  on  persons  infra  the  body 
of  the  corporation,  but  have  effect  over  the  whole  body 
of  the  subjects  of  the  King  in  Scotland ;  and  that  was 

(i)  2  Shaw  4&  Maclean ,  275  et  seq. 
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1 840.       one  of  the  objections  taken  to  the  laws  at  your  L 

Umvebsitt    ships'  bar.    But  it  seems,  by  the  law  of  Scotland, 

opGLiMiow  these  bye-laws  are  held  to  be   valid,    though  i 

Facoi-W  of   would  seem  to  us  the  reverse  of  bye-laws.      Some  i 

SvioeoHt.    g  power  as  this  is  enjoyed  by  other  corporations, 

they  are  deficient  in  the  means  of  exercising  it. 

other  doubt  we  felt  was,  whether  the  Crown  had 

power  to  grant  such  an  exclusive  corporation  ;  but 

opinions  of  the  Scotch  Judges  have  likewise  got  rii 

this  difficulty.     On  the  whole,  I  am  of  opinion  i 

we  can  do  nothing  but  affirm  the  judgment  of 

Court  below ;  and  as  that  Court  has  not  exceeded 

power  given  it  in  part  of  the  order,  I  should  movet 

the  judgment  be  affirmed  with  costs. 

Judgment  affirmed  accordingly. 
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George  Jackson 


Appellant. 


Robert  Jackson,  Eliazbeth  Maun-1  z>^^^^j^  ^^ 

J     TVyr  Tiyr  }  1168^071(167113, 

SELL,  and  Maria  Maunsell   -     -j       ^ 

A  PERSON  being  by  bis  marriage  settlement  tenant  for  life  of  an 
estate  in  Ireland,  held  on  lease  for  lives  renewable  for  ever,  with 
power  of  appointment  to  one  or  more  of  the  children  of  the  mar- 
riage,— the  estate  in  default  of  appointment  to  go  to  the  first  and 
other  sons  successively  in  tail  maJe, — by  deed  poll,  dated  the  14th 
of  January  1804,  appointed  to  his  eldest  son  an  estate  in  tail 
male;  and  by  indenture  of  lease,  executed  four  days  after,  the 
father  and  son,  in  consideration  of  1,600/.  to  be  applied  in  pay- 
ing debts  on  the  estate,  and  renewal  fines  then  due,  demised 
part  of  it  for  lives.  By  a  deed  dated  December  1807,  the  son,  in 
consideration  of  debts  paid  for  him  by  the  father,  and  in  discharge 
of  the  trust  and  confidence  reposed  in  him,  conveyed  the  estate 
and  all  his  interest  therein  to  the  father  and  hisheirs.  The  father, 
by  his  will  made  after  the  death  of  the  eldest  son  without  issue, 
devised  the  estate — charged  thereby  with  certain  legacies— 
to  the  use  of  his  two  surviving  sons  and  their  respective  issue, 
in  equal  portions,  as  tenants  in  common. — Held  by  the  Lords 
(reversing  a  decree  which  established  the  will)  that  the  execution 
of  the  lease  for  1 ,600  /.  by  the  father  and  son  so  soon  after  the 
deed  of  appointment,  and  the  circumstances  appearing  on  those 
deeds  and  on  the  deed  of  reconveyance  of  1 807 ,  raised  such  suspi- 
cions of  the  validity  of  the  appointment  as  required  the  Court, 
before  it  could  adjudicate  on  the  father's  title  to  dispose  of  the 
estate,  to  direct  an  inquiry  whether  that  appointment  was  a  band 
fide  execution  of  the  power. 

The  House,  in  remitting  a  cause  for  inquiry  on  a  main  question, 
will,  to  save  delay  and  expense,  direct  inquiries  on  other  questions 
consequential  on  the  probable  finding  on  the  main  question. 


1840: 

June  4. 

Auguht  11. 


Power  of 
AppointJnt. 

Inquiry 
directed  as  to 

its  due 
Execution, 


SY  indenture  of  settlement,  dated  the  22d  of  JuTie 
1780,  executed  upon  the  marriage  of  WHliaTn  Marcus 
Jackson  with  Jutic  Devereux  (the  late  father  and 
mother  of  the  Appellant  and  first-named  Respondent), 
after  reciting  (amongst  other  things)  that  WilliaTn 
Jackson  (their  grandfather)  was  seised  of  and  entitled 
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1840. 


■^1 


-  < 


to  two  several  freehold  interests,  one  in  the  lands  c 
Moylishj  and  the  other  in  the  lands  of  Clanlara^  hot 
in  the  liberties  of  the  city  of  Limerick^  by  virtue  c 
two  several  leases  for  lives  thereof  respectively,  witl 
covenants  for  perpetual  renewal;  it  was  witnessed 
that  in  consideration  of  the  marriage,  and  for  th 
other  considerations  therein  mentioned,  W.  Jackso\ 
conveyed  unto  William  Holland  and  Edward  Jona 
and  their  heirs  and  assigns,  the  said  lands  of  MoyHsl 
and  Clonlara  with  their  appurtenances,  to  hold  th< 
same  during  the  lives  in  the  said  several  lease 
named,  and  the  lives  of  such  other  persons  as  shonlc 
thereafter  be  added  pursuant  to  the  said  covenants  foi 
renewal,  to  the  use  of  the  said  W.  M.  Jackson  anc 
his  assigns  during  his  life,  and  after  his  deceast 
(charged  with  a  jointure  for  the  said  Jane)  U 
the  use  of  all  and  every  or  such  one  or  more  o 
the  children  of  the  marriage,  for  such  estate  anc 
estates,  not  exceeding  an  estate  or  estates  in  tail  male 
and  in  such  shares  and  proportions,  with  or  withou 
power  of  revocation,  as  the  said  W.  M.  Jackson^  bj 
any  deed  or  writing  under  his  hand  and  seal  attested 
by  two  or  more  witnesses,  or  by  his  last  will  in  writ 
ing,  published  and  declared  in  the  presence  of  thra 
or  more  witnesses,  should  direct  or  appoint  the  same 
and  in  default  of  such  direction  and  appointment,  oi 
in  case  any  such  should  be  made,  when  and  so  sooi 
as  the  estates  and  interests  thereby  limited  shoulc 
respectively  end  and  determine;  and  as  to  such  pan 
or  parts  of  the  premises  whereof  no  such  direction  oi 
appointment  should  be  made,  to  the  use  of  the  firs 
son  of  the  said  W.  M.  Jackson  by  the  said  J  ant 
and  of  the  heirs  male  of  the  body  of  such  first  son 
with  remainder  to  the  use  of  the  second  and  all  anc 
every  other  son  and  sons  of  the  said  fV.  M.  Jackwi 
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by  the  said  Jane,  severally  and  successively  in  tail        ^840. 
male;  with  several  remainders  over.  y.mr.^^ 

'  Jackson 

There  was  issue  of  the  marriage  four  sons,  namely,  ^• 

William  Devereus  Jackson  (since  deceased),  the  eldest; 
George  (the  Appellant),  the  second ;  the  Respondent 
Robert,  the  third  ;  and  Thomas  (since  deceased),  the 
fourth  son ;  and  no  other  issue.  William  Deveretix^ 
the  eldest,  attained  his  age  of  21  years  in  January 
1804. 

W.  M.  Jackson  executed  a  deed-poll,  dated  the 
14th  oi  January  1804,  whereby,  after  referring  to  the 
indenture  of  the  22d  of  June  1780,  he,  by  virtue  of 
the  power  thereby  {^iven  to  him,  appointed,  without 
power  of  revocation,  the  said  lands  of  Moylish  to 
JV.  D.  Jackson,  and  to  the  heirs  male  of  his  body. 

By  an  indenture  of  lease  dated  the  18th  oi  January 
1804,  the  father  and  sou,  in  consideration  of  1,600  /., 
demised  unto  Nicholas  Mahon,  his  heirs  and  assigns, 
part  of  the  land  of  Moylish,  for  the  lives  of  the  several 
persons  therein  named,  and  the  survivor  of  them,  and 
for  the  lives  and  life  of  such  other  person  or  persons 
as  should  for  ever  thereafter  be  added  to  that  demise 
pursuant  to  a  covenant  for  perpetual  renewal  therein 
contained.  And  it  was  by  this  indenture  agreed  that 
so  much  of  the  1,600/.  as  should  be  sufficient  should 
be  laid  out,  first  towards  paying  off  all  debts  affecting 
the  estate  of  W.  M.  Jackson ;  secondly,  towards  de- 
fraying the  costs  of  renewing  the  leases  for  lives  which 
he  held  of  the  lands  of  Moylish  from  the  Earl  of 
Shelburne  with  covenant  for  perpetual  renewal,  and 
out  of  which  the  interest  demised  by  this  indenture 
was  derived,  and  paying  such  renewal  fines  as  were 
then  due  from  him  to  the  Earl  of  Shelburne  on  his 
adding  lives  in  the  place  of  such  as  had  not  been  sup- 
plied; so  as  to  enable   W.  M.  Jacksan  and  IV.  D. 
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Jacksok 

V. 

Jack:)ON. 


Jackson,  their  heirs  and  assigns,  to  grant  to  i^^.  Ai 
hon,  his  heirs  and  assigns,  the  estate  and  interest 
intended  to  be  demised  to  him.  And  iNT.  Alahon  cov 
nanted  with  W.  M.  Jackson,  his  heirs  and  assign 
that  he,  Mahon,  would  at  all  times  thereafter  advan< 
and  pay  all  such  money  as  should  be  necessary  1 
procure  renewals  from  the  Earl  of  Shelbume;  it  bein 
the  intent  and  meaniiig  of  the  parties  that  the  fini 
so  thereafter  to  be  paid  to  the  said  Earl,  his  heirs  an 
assigns,  should  at  all  times  be  paid  hy^Mahon,  his  heii 
and  assigns,  and  no  part  thereof  by  fV.  M.  Jackso 
and  W.  D.  Jackson,  their  heire  and  assigns. 

By  an  indenture  dated  the  12th  of  April  180( 
JV.  M.  Jackson,  by  virtue  of  the  indenture  of  settle 
ment  of  the  23d  o^  June  1780,  appointed  the  lands  ( 
Clonlara  to  his  said  son,  JV.  D.  Jackson^  and  to  th 
heirs  male  of  his  body,  subject  to  his  own  life  estate 
and  by  this  indenture  they  barred  all  entails  ( 
W.  D.  Jackson  in  those  lands :  and  by  two  indenture 
of  lease  of  the  same  date,  W.  M.  Jackson  and  W.  I 
Jackson,  in  consideration  of  certain  sums  of  monc 
demised  unto  John  and  Samuel  Young  several  par 
of  the  lands  of  Clonlara  for  the  lives  of  the  persoi 
therein  respectively  named,  and  for  the  respectii 
terms  of  31  years  from  the  decease  of  the  survivor  ( 
them  respectively,  at  reduced  rents. 

By  an  indenture,  dated  the  11th  of  December  180" 
after  reciting  the  deed-poll  of  the  14th  of  Janum 
1804,  the  settlement  of  the  2 2d  June  1780,  and  tl 
indenture  of  appointment  of  the  12th  April  180< 
and  that  it  had  been  found  convenient  by  W.  A 
Jackson  and  W.  D.  Jackson,  not  only  for  the  purpof 
of  family  settlements,  but  under  certain  agreemen 
for  leases  of  the  lands  of  Moylish  and  Clonlan 
entered  into  and  since  concluded  by  them  to  certai 


Jackson. 
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of  the  tenants  of  the  said  lands,  who,  for  greater  safety,        1 840. 
were  advised  that  the  entails  in  the  said  several  lands      ^"""^ 
should  be  barred  by  means  of  the  aforesaid  deeds,  and      ^    v. 
also  for  the  purpose  of  enabling  fF.  M.  Jackson  to 
pay  off  several  debts  and  engagements  incurred  by 
fV.  D.  Jackson :  it  was  witnessed  that  W.  D.  Jackson^ 
in  consideration  of  the  several  debts  by  W.  M.  Jackson 
for  him  paid,  and  of  5^.,  and  in  discharge  of  the  trusts 
and  confidence  reposed  in  him  by  W.  M.  Jackson^ 
conveyed  and  assured  unto   W.  M.  Jackson,  and  his 
heirs  and  assigns,  all  the  said  lands  of  Moylish  and 
Clonlara,  with  the  appurtenances,  and  all  the  right, 
title  and  interest  of  him,  JV.  D*  Jackson,  therein  or 
thereto  respectively. 

JV.  D.  Jackson  died  in  1816,  intestate  and  unmar- 
ried and  without  issue;  whereupon  the  Appellant 
became  the  eldest  son  of  IV.  M.  Jackson. 

W.  M.  Jackson  sold  the  lands  of  Clonlara  in  1819 
(the  Appellant,  then  his  eldest  son,  joining  in  the 
conveyance) :  and  by  his  will,  dated  the  20th  of 
October  1821,  and  attested  by  three  witnesses,  he 
gave  and  devised  all  his  estate  and  interest  in  the 
lands  of  Moylish  to  the  said  Jane  his  wife,  and  to  Ed" 
ward  Gloster,  therein  described,  in  trust  that  his  said 
wife  should  receive  during  her  life  an  annuity  of  50/. 
(in  addition  to  her  jointure),  to  be  paid  out  of  that 
part  of  Moylish  tenanted  by  N.  Mahan ;  and  upon 
further  trust  that  the  trustees  should,  after  payment 
of  that  annuity,  yearly  receive  out  of  Moylish  lOO/., 
and  place  the  same  out  at  interest,  until  the  sum  of 
550  /.  should  be  made  up,  to  be  applied  in  the  man- 
ner hereinafter  mentioned ;  and  that  when  that  sum 
should  be.  made  up,  the  testator  declared  that  the  said 
sum  of  100/.  should  go  to  increase  the  jointure  of  his 
wife,  and  should  be  paid  to  her  at  the  same  times  as 
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the  said  sum  of  50/.  a  year  was  thereinbefore  ma< 
payable.     And  as  to  the  residue  of  the  rents  of  tl 
lands  of  Moylish  after  the  said  sums  of  50/.  and  100 
annually,  in  trust  to  pay  the  same  to   the  Appellai 
during  the  life  of  the  testator's  wife;  but  on  her  deatl 
and  on  the  sum  of  550  /.  being  raised  out  of  the  ren< 
of  the  said  lands  of  Moylish  as  aforesaid,  the  testate 
declared  that  the  said  Edw.  Gloster^  his  heirs  an 
assigns,  should  stand  seised  of  the  lands  of  Moylis 
to  the  use  of  testator's  sons,  the  Appellant   and  tfa 
Respondent  R.  Jackson^  during  their   natural  live 
respectively,  to  be  held  by  them  in  equal  portions  a 
tenants  in  common,  and  not  as  joint  tenants,  witl 
remainder  to  their  legitimate  issue,  in  such  manne 
and  form,  shares  and  proportions,  as  the  Appellan 
and  Respondent   should  by  deed  or  will  direct  oi 
appoint :  and  on  failure  of  legitimate  issue  of  eithei 
of  his  said  sons,  the  testator  devised  the  share  of  hin 
so  dying  without  legitimate  issue,  to  the  other  of  them 
his  heirs  and  assigns  for  ever.    And  as  to  the  said  sun 
of  550/.,  when  the  same  should  be  raised  out  of  th< 
rents  of  Moylish^  and  as  to  a  sum  of  450  /.  which  th< 
testator  stated  the  said  Edw.  Gloster  owed  him,  b( 
gave  and  bequeathed  these  two  sums,  making  toge 
ther  1,000/.  to  his  grand-daughters,  the  Respondents 
Elizabeth  and  Maria  MaunselU  share  and  share  aUke, 
to  be  paid  to  them  at  their   respective  ages  of  21 
years  or  days  of*  marriage,  provided  such  marriage 
should  take  place  with  the  consent  therein  mentioned; 
the  interest  to  be  paid  to  his  said  wife,  and  applied  as 
she  should  please  towards  their  education  and  main- 
tenance, in  the  meantime.     And  the  testator  expressly 
devised   the  said  sum  of  1,000/.  to  his  said  grand- 
daughters in  full  discharge  of  any  sum  or  sums  ol 
money  claimed  to  be  due  by  him  to  their  father ;  and 
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he  declared  that  should  their  father  not  deliver  up        1840. 
any  bonds,  notes  or  other  securities  that  he  might      j^ckson 
have,  cancelled,  to   his  the  testator's  executors,  or  »• 

should  he  demand  any  of  the  said  sums  of  money,  or 
any  part  thereof,  then  the  testator  devised  the  said 
sum  of  1,000/.  to  his  residuary  legatee.  And  as  to 
all  the  residue  of  the  testator's  real,  freehold  and  per- 
sonal estate  and  property  of  every  kind  and  nature 
whatsoever,  which  he  should  die  seised  and  possessed 
of,  or  in  any  manner  entitled  to,  and  not  thereinbefore 
disposed  of,  he  devised  and  bequeathed  such  residue 
to  his  said  wife,  her  heirs,  executors,  administrators 
and  assigns,  as  his  residuary  legatee. 

W.  il/.  Jackson  executed  another  will  on  the  29th  of 
October  1822,  which  purported  to  revoke  all  former 
wills,  but  contained  no  devise  of  the  lands  of  Moylishy 
nor  was  it  executed  in  the  presence  of  three  witnesses. 
He  died  in  November  1S22^  and  his  wife  died  in  1833, 
leaving  the  Appellant  and  Respondent  their  only  sur- 
viving children. 

In  January  1836,  the  Respondent  R.  Jach&on  filed 
his  bill  in  the  Court  of  Chancery  in  Ireland  against 
the  Appellant,  and  the  Respondents  Elizabeth  and 
Maria  Maunsell,  stating  (amongst  other  things)  the 
several  matters  hereinbefore  mentioned,  and  praying 
that  the  said  will  of  the  20\h  oi  October  1821  might  be 
declared  well  proved,  and  that  the  same  might  be 
established  and  the  trusts  thereof  carried  into  execu- 
tion ;  and  that  the  Respondent  R.  Jackson  might  be 
declared  to  be  entitled  to  an  estate  in  quasi  tail,  in 
one  moiety  of  the  lands  of  Moylish^  under  the  said 
will,  and  might  be  put  into  possession  thereof  accord- 
ingly ;  and  that  an  account  might  be  taken  of  the 
rents  and  profits  received  by  the  Appellant  out  of  the 

8  s  4 


Jacksov. 


934  CASES  IN  THE  HOUSE  OF  LORDS. 

1840.        ^id  lands  since  the  death  of  Jane  Jackson^  and  tfaa 
'    ''    '      the  said  Respondent  mieht  he  declared  entitled  to  on 
V,  moiety  thereof,   and   that  the   Appellant    might  b 

decreed  to  pay  the  same ;  or  if  the  Court  should  be  g 
opinion  that  the  deeds  of  the  14th  oi  January  1804 
and  the  11th  oi  December  1807,  were  void,  then  tha 
the  said  will  might  be  deemed  and  taken  to  be  a  vali< 
execution  of  the  power  of  appointment  contained  ii 
the  deed  of  the  22d  of  June  1780^  and  that  tbt 
Respondent's  rights  might  be  declared  thereunder. 

The  Appellant,  in  his  answer  to  the  bill,  relied  upon 
several  grounds  of  defence;  and  amongst  others 
insisted  that  the  deed  of  appointment  of  the  14th  rt 
January  1804  was  not  made  in  bond  fide  execution  oi 
the  power  given  by  the  marriage  settlement  of  1780 
but  was  made  to  enable  W.  At.  Jackson  to  derive 
benefit  therefrom  to  himself,  and  also  to  enable  him 
to  have  executed  the  several  leases  before  mentioned, 
on  which  he  received  fines,  and  that  the  said  deed 
was,  for  those  reasons,  fraudulent  and  void  in  equity 
and  that  the  deed  of  1807  was  executed  in  considera- 
tion of  a  corrupt  agreement  between  W.  M.  Jackson 
and  fV.  D.  Jackson  \  and  that  in  the  event  of  the  said 
deeds  being  declared  void,  the  will  of  W.  M.  Jacksoji 
was  not  a  good  and  valid  execution  of  the  power  oi 
appointment  given  him  by  the  deed  of  1780 ;  and 
the  said  deed  of  appointment  of  1804,  though  invalid 
as  an  appointment,  yet  was  effectual  to  bar  the  right 
of  fV.  M.  Jackson  to  execute  any  further  appointment 
of  the  lands  of  Moylish  by  deed  or  otherwise ;  and 
that  the  instrument  executed  by  him  in  October  1 822 
though  not  executed  so  as  to  pass  freehold  estates, 
and  though  it  might  not  be  good  as  a  revocation  o: 
the  former  will,  yet  afforded  evidence  that  he  was  thei 
conscious  that  the  said  deeds  of  1804  and  1807  wen 
liable  to  be  impeached,  and  that  he  therefore  design 
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edly  omitted  to  make  any  mention  of  the  said  lands       is+o. 
in  the  will  of  1822.  iTTrZl 

JACKSON 

The  other  defendants  having  respectively  put  in      ^   «. 
their  answers  to  the  bill,  and  the  cause  being  at  issue, 
witnesses  were  examined  (a). 

The  cause  came  on  to  be  heard  before  the  Lord 
Chancellor  of  Ireland^  on  the  3d  of  May  1838,  when, 
amongst  other  evidence  offered  to  the  Court  on  behalf 
of  the  Appellant,  there  was  offered  a  decree  of  dis- 
missal in  a  former  cause  of  Jane  Jackson  against  the 
Appellant  and  others ;  and  the  Respondent's  counsel 
having  objected  to  the  same  being  read,  the  Court 
was  pleased  to  reject  it ;  and  there  having  been  also 
offered  in  evidence  the  attested  copy  of  the  will  of  the 
29th  of  October  1822,  the  Court  was  pleased  to  reject 
the  same  as  evidence;  and  it  was  then  decreed  by 
his  Lordship  that  the  will  of  the  said  testator  of  the 
20th  of  October  1821  should  be  declared  well  proved, 
and  that  the  trusts  thereof  should  be  carried  into 
execution ;  and  that  the  Respondent  R.  Jackson 
should  be  declared  entitled  thereunder  to  an  estate 
quasi  in  tail  in  one  moiety  of  the  lands  of  Moylish^  from 
the  decease  of  the  said  Jane  Jackson,  and  that  an  in- 
junction should  forthwith  issue  to  put  that  Respondent 
in  possession  of  such  moiety  accordingly;  and  that  the 
Respondents  Elizabeth  and  Maria  Maunsell  should 
be  entitled  to  the  legacy  of  650/.  bequeathed  by  the 
said  will,  and  that  the  same  was  payable  out  of  the 
rents  and  profits  of  the  whole  of  the  said  lands  of 
Moylish,  received  since  the  death  of  the  testator ;  and 
it  was  referred  to  the  Master  to  take  an  account  of  the 
rents  of  the  said  lands  of  Moylish  received  by  the 
Appellant,  or  which  without  wilful  default  might  have 
been  received  by  him,  as  well  from  the  decease  of  the 

(a)  They  only  stated  that  IV,  M.  Jackson  had  been  in  want  of 
money  from  1802  to  1810. 
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1 840.       testator  as  since  the  decease  of  Jane  JacAson.    And  it 
j~^  was  further  ordered  that  the  Respondents  Elizahelk 

Jackson  \ 

V-  and  Maria  Maunsell  should  be  entitled  to  be  paid  by 

.^  \\  1  ^        '     the  Appellant  the  sum  due  to  them  on  foot  of  the  said 

legacy,  if  the  amount  thereof  received,  or  which  with- 
out wilful  default  might  have  been  received  by  the 
Appellant  during  the  life  of  Jane  Jackson^  should  ap- 
pear to  have  been  sufficient  for  that  purpose ;  and  that 
an  account  should  be  taken  of  the  sum  due  on  foot  of 
the  said  legacy ;  and  that  the  Respondent  should  be 
entitled  to  a  moiety  of  such  sum  as  should  have  becD 
so  received,  or  which  without  wilful  default  might 
have  been  received  by  the  Appellant  since  the  death 
ji    -  oi  Jane  Jackson. 

The  Appellant  appealed  as  well  against  the  order 
I  }l  rejecting  the  evidence  as  against  the  decree. 


Mr.  Pemberton  and  Mr.  Wakefield  (with  whom  was 
Mr.  Hardey^  of  the  Irish  Bar),  for  the  Appellant  :— 
The  deeds  of  appointment  of  the  14th  of  January 
1804,  and  of  the  12th  of  April  1806,  were  executed  by 
William  Marcus  Jackson  in  fraud  of  the  power  of  ap- 
pointment reserved  to  him  by  the  indenture  of  setde- 
ment  of  1780,  and  upon  a  previous  secret  trust  or 
agreement  with  his  son  William  Devereux  Jackson 
that  such  appointment  was  to  be  for  the  benefit  of  the 
father.  Consequently  such  deeds  of  appointment, 
founded  on  such  corrupt  agreement,  are  void  in  equity; 
and  as  the  deed  of  the  11th  December  1807  was 
executed  by  W.  D.  Jackson  in  pursuance  of  such  secret 
trust  or  agreement,  that  deed  also  is  void  in  equity : 
yet  the  decree  substantiated  those  deeds.  The  will  ol 
William  Marcus  Jackson  of  the  20th  of  October  1821 
was  intended  by  him  to  operate  as  a  de\'ise  of  the  in- 
terest in  the  lands  oiMoylish^  which  he  had  fraudulent!} 
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acquired  under  the  appointment  of  1804  and  the  con-        ig4o. 
veyance  of  1807,  and  was  not  meant  or  intended  by      'T"''     ' 

•^  '  ,  •'         Jackson 

him  to  operate  as  an  appomtment  under  the  power  ^  v. 
contained  in  the  settlement  of  1780,  to  which  this  will 
made  no  reference.  The  testator  had  no  right  to  dis- 
pose of  the  lands  which  he  had  so  fraudulently  ac- 
quired. If  the  will  was  intended  to  take  effect,  and 
could  take  effect,  as  an  appointment  under  the  power 
contained  in  the  settlement,  yet  the  devises  and  be- 
quests contained  in  the  will  in  favour  of  the  testator's 
wife,  and  of  the  Respondents  Elizabeth  and  Maria 
Maunsellj  were  not  authorised  by  such  power,  and 
consequently  were  void. 

The  bill  only  prayed  an  account  of  the  rents  and 
profits  of  the  lands  of  Moylish  from  the  decease  of 
Jane  Jackson ;  but  it  is  directed  by  the  decree  that  an 
account  should  be  taken  of  the  rents  and  profits  of 
those  lands, received  by  the  Appellant,  or  which  without 
wilful  default  might  have  been  received  by  him,  from 
the  decease  of  William  Marcus  Jackson.  That  part  of 
the  decree  is  clearly  erroneous. 

[To  show  that  leases  of  lives  renewable  for  ever, 
in  Ireland^  are  in  the  nature  of  perpetuities,  out  of 
whichvarious  estates  are  carved  for  family  settlements, 
and  that  they  are  governed  by  the  same  rules  that 
govern  estates  in  fee  simple  in  England^  they  cited 
Boyle  V.  Lysaght^  1  Ridgway,  P.  C.  384  ;  Burnell  v. 
Lord  Inchiquin^  3  Ridg.  389;  and  Lyne  on  Licases 
for  Lives,  p.  7  et  seq.l^ 

Mr.  Knight  Bruce  and  Mr.  Eade^  for  the  Respon- 
dents:—  This  deed  executed  by  William  Marcus 
Jackson  on  the  14th  of  January  1804,  was  a  valid 
appointment  of  the  lands  of  Moylish ;  it  recites  the 
deed  of  Ju7ie  1780,  and  is  expressed  to  be  in  pursu- 
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ance  and   execution   of   the  power    thereby   givei 

Taken  by  itself,  therefore,  that  deed  of  appbintmci 

cannot  be  questioned  ;  but  because  the  father  and  so 

join  in  executing,  a  few  days  afterwards,  a  lease  < 

part  of  these  lands  to  Mr.  Mahon^  suspicion  is  cai 

on  the    appointment  as  if  it  were  in  fraud  of  th 

power.     Now  there  was  no  evidence  in  the  cause  t 

prove  any  such  previous  corrupt  agreement  as  th 

Appellant  alleges,  or  to  connect  the  lease  with  tb 

deed  of  appointment.      The  estate  was  incumberec 

and  it  became  necessary  to  renew  the  lease  from  th 

Earl  of  Shelbume.     To  raise  the  necessary  sums  c 

money  for  these  purposes,  the  father  and  son  joine 

in  the    lease,  which  recites   the  uses   to   which  th 

1,600  /.  were  to  be  applied.     The  lessee  had  a  rigli 

to  insist  on  payment  of  the  incumbrances,  becaus 

he  was  purchasing  the  estate  subject  to  the  rent.     Th 

payment  of  the  debts  affecting  the  estate  was  for  th 

benefit  of  the  son.     The  transaction  remained  un 

questioned  from  1804,  and  it  would  require  a  stronj 

case  to  set  it  aside,    after  thirty-six  years,   merel; 

because  the  Appellant  chooses  to  say  it  was  fraudulent 

without  producing  any  evidence  of  the  fraud  ;  particu 

larly  when  all  the  parties  to  the  transaction  are  dead. 

It  appears  by  the  recitals  of  the  deed  of  Decemhe 

1807,  that  the  father  had  paid  off  debts  of  the  soi 

What  was  to  prevent  the  father  from  taking  a  reccMi 

veyance  of  the  estate  ?     Was  it  not  open  to  him  t 

purchase  the  son's  interest,  as  much  as  if  he  was 

stranger?     The  conveyance  put  an  end  to  the  son' 

estate  in  the  lands,  without  levying  any  fine. 

If  the  Appellant  had  filed  a  bill  against  his  fathe: 
after  the  death  of  the  eldest  son,  for  the  purpose  ( 
invalidating  the  appointment  on  the  grounds  no 
alleged,   the  Court   might   grant   relief    unless    tl 


Jackson. 


CASES  IN  THE  HOUSE  OF  LORDS.  989 

father  could  show  it  was  a  hond-fide  execution  of  the       1840. 
power.     No  proceeding  of  that  sort  was  taken.     But     j^ckson 
supposing  the  appointment  not   effectual,   the   will      ^    ». 
under  which  the  Respondent  claims  is  a  good  execu- 
tion of  the  power. 

Mr.  Pembertouy  in  reply : — The  will  does  not  refer 
to  the  power,  and  does  not  purport  to  be  an  execution 
of  it.  The  will,  as  far  it  relates  to  the  estate  of 
Moylishy  proceeds  on  the  assumption  that  the  deeds  of 
the  14th  of  January  1804,  and  of  December  1807, 
are  valid  deeds ;  but  both  these  deeds  being  invalid, 
the  testator  had  no  power  of  disposing  by  will  of  the 
estate. 


ITie  Lord  Chancellor : — This  case,  as  it  appears  on  August  ii, 
the  examination  of  the  pleadings,  has  come  before 
your  Lordships  under  peculiar  circumstances.  The 
suit  is  brought  by  a  party  claiming  under  his  father's 
will,  in  which  the  father  assumed  the  right  of  dis- 
posing of  certain  lands  called  MoylisK  The  answer 
to  this  claim  is,  that  the  lands  were  not  the  estate  of 
the  father ;  at  least,  not  an  estate  over  which  he  had 
a  right  to  exercise  the  power  of  disposition  by  will, 
it  being  stated  that  he  derived  his  title  under  a  settle- 
ment by  which  he  was  tenant  for  life,  with  the  power 
of  appointing  to  one  or  more  of  his  children  in  tail 
male.  The  father  appointed  in  favour  of  his  eldest  son, 
and  upon  the  face  of  that  instrument  there  is  nothing 
to  impeach  it.  But  other  instruments  are  stated, 
which  certainly  throw  great  doubt  upon  the  propriety 
of  that  transaction  ;  because,  by  another  deed  of  very 
nearly  the  same  date,  the  father  and  son  (the  father 
then  being  tenant  for  life,  and  the  8<m  being  entitled 
as  tenant  for  life  on  the  death  of  the  father)  joined 
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1 840.  together  in  granting  a  lease  for  three  lives,  renewab 
for  ever,  in  consideration  of  1,600/.;  that  1,600 
being,  in  the  very  terms  of  the  deed,  to  be  applied  i 
relieving  the  estate  from  certain  debts  of  the  fathei 
At  a  subsequent  period,  I  think  in  1807,  another  dee 
was  executed,  which  speaks  of  the  conveyance  to  th 
son  having  been  upon  trust  and  confidence ;  and  it  i 
in  fact  a  conveyance  back  to  the  father  of  the  estat 
which  had  been  so  apparently  appointed  to  the  son 
It  also  speaks  of  the  fines  by  which  the  estate  tail  wa 
barred;  but  as  to  those  fines,  under  what  circum 
stances  they  were  suflfered,  or  for  what  purpose  the 
were  applied,  is  only  to  be  inferred  from  what  i 
stated  in  that  deed. 

Now  the  decree  assumes  that  this  estate  was  th 
absolute  property  of  the  iather,  and  directs  that  on 
moiety  of  the  estate  shall  be  held  by  the  Respondent 
assuming  that  the  title  under  the  father's  will  wa 
good.  It  also  directs  that  the  defendant  shall  accoon 
for  a  moiety  of  the  rents  from  the  death  of  the  fathei 
.  although  his  title  did  not  accrue  till  the  death  of  th 
mother.  Now  the  only  ground  upon  which  that  cai 
be  explained  is,  that  the  will  directed  a  sum  of  100  i 
a  year  to  accumulate  until  550/.  should  be  realised 
that  sum,  when  realised,  to  go  to  make  up  a  sum  o 
1,000/.  left  to  certain  grand-children  of  the  testator 
I  presume,  although  it  is  very  indistinctly  stated  upoi 
the  pleadings  and  in  the  decree,  that  the  object  of  thai 
part  of  the  decree  was  to  relieve  the  estate  of  th( 
plaintiff  from  that  burthen,  or  any  portion  of  th( 
550/.  If  that  was  the  object  of  the  decree,  it  is  not  ir 
the  shape  and  form  in  which  it  ought  to  be  to  carry  ou 
y  that  object ;  because,  if  it  was  only  for  the  purpose  o 

relieving  the  estate  of  the  plaintiff  from  that  burthei 
of  550/.,  or  any  portion  of  it,  the  first  inquiry  wouU 
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have  been,  what  portion  of  that  550/.  remained  unpaid,  1 840.^ 
and  whether  the  income  received  by  the  defendant  j^ckson 
(always  supposing  the  decree  to  be  right  upon  the  ^  v. 
merits)  between  the  interval  of  the  death  of  the  father 
and  the  death  of  the  mother  had  or  had  not  been 
sufficient  for  the  purpose  of  meeting  and  providing 
for  that  charge  ?  Because,  if  that  charge  had  been 
provided  for,  and  it  had  been  ascertained  that  a  suffi- 
cient amount  of  rent  had  been  received  for  that  pur- 
pose ;  if,  for  instance,  the  rents  had  amounted  to 
ten  times  that  sum,  the  mere  fact  of  the  defendant 
having  received  property  equal  to  that  sum  would 
not  have  been  a  sufficient  ground  for  the  decree. 
That,  however,  I  refer  to  only  incidentally,  because 
it  does  not  appear  to  me  a  matter  which  can  justify 
the  shape  which  the  decree  has  assumed. 

But  on  the  merits  of  the  case,  I  think  the  decree 
cannot  be  supported  in  its  present  form.  The  decree 
assumes  that  all  these  objections  to  the  title  of  the 
father  are  of  no  avail.  It  decrees  at  once,  upon  the 
state  of  information  then  before  the  Courts,  that  all 
these  transactions  and  appointments  were  valid,  and 
that  tlie  father  had  by  means  of  the  appointment,  and 
the  title  he  got  from  the  son,  in  whose  favour  the 
appointment  was  made,  a  valid  title ;  and  therefore 
decrees  in  favour  of  the  plaintiff  claiming  under 
the  will. 

Now,  without  expressing  any  final  opinion  (because 
I  do  not  think  the  case  is  as  yet  ripe  for  it)  as  to  the 
effect  of  all  these  transactions,  it  is  quite  obvious  that 
there  is  ample  ground  for  suspicion.  In  the  first 
place,  these  two  deeds  coming  together,  almost  at  the 
same  moment ;  the  appointment  in  favour  of  the  son, 
and  the  deed  by  which  1,600/.  was  raised  by  fine  upon 
that  very  estate,  to  be  applied  in  satisfying  the  debts 
which  were  charged  on  the  estate,  which  were  the 
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1840.       debts  of  the  father,  would  of  itself  raise  a  strong  sus- 
picion that  it  was  not  an  appointment  by  the  father, 


Jacksom 


V.  honestly  and  fairly  exercising  the  power  which  the 
ACKsow.  settlement  gave  him,  but  that  he  was  influenced  in 
making  the  appointment  by  the  benefit  which  he  ex- 
pected  and  contracted  to  receive  for  himself.  Bat  the 
deed  of  1807  makes  the  case  much  stronger,  because 
we  there  find  the  son  restoring  the  estate  to  the  fatha*- 

i  |:^    .  !l  It  is  true  that  that  deed  stated  the  father  to  have  paid 

various  debts  of  the  son.  That  may  or  may  not  be 
true :  it  may  be  that  the  object  of  all  this  was  to  raise 
money  to  pay  the  son's  debts ;  it  may  be  that  there 
was  no  intention  to  commit  any  fraud  by  this  appoint- 

:  ii  ment;  but  whether  the  recital  was  true  or  not  the 

Court  has  no  means  of  judging  ;  for  there  is  no  evi- 

'  j'  dence  in  the  cause,  there  is  nothing  before  the  Court 

to  enable  it  to  form  any  opinion  as  to  tlie  validity  of 

i  ,  these  transactions,  but  what  appears  upon  the  iace  of 

the  instruments  themselves.    - 

Under  these  circumstances  we  are  left  entirely  in 
I     \  the  dark  whether  any  title  was  obtained  independently 

of  this  appointment ;  for  it  appears  that  the  son  was 
tenant  in  tail  under  the  appointment.  One  argu- 
ment was,  that,  supposing  the  appointment  were  en- 
tirely out  of  the  question,  the  father  and  the  son 
together  had,  by  means  of  the  estate,  independently 
of  the  appointment,  the  means  of  procuring  an  absolute 
dominion  over  the  property.  But  under  what  circum- 
stances all  these  transactions  took  place  is  without  any 
proof,  except  so  far  as  they  are  stated  in  those  deeds 
to  which  I  have  referred.  Therefore,  under  these  cir- 
cumstances, and  with  the  facts  appearing  upon  these 
deeds,  I  think  it  was  too  much  for  the  Court  to  assume 
that  the  title  of  the  father  was  good,  and  therefcm 
that,  as  it  respected  the  parties  claiming  under  the 
will,  it  was  property  of  which  the  father  had  an  abso- 
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After  the  deatli  of  the  lender,  two  of  his  sisters,  by  an  arrange- 
ment with  the  rest  of  the  family,  who  were  the  legatees  of 
the  lender,  became  possessed  of  the  security,  and  applied  to 
the  attorney  to  do  what  was  necessary.  The  means  taken 
to  secure  the  repayment  of  the  loan,  on  this  continuation 
of  it,  were  insufficient.  Held,  that  as  representing  the 
interest  of  the  deceased,  and  on  their  own  account,  the 
sisters  were  entitled  to  compensation  from  the  attorney. — 
Donaldson  v.  HaldanCy  p.  761. 

BANK. 

A  partnership  consisting  of  more  than  six  persons,  carrying 
on  the  business  of  bankers  in  or  within  65  miles  of  JJofidorij 
cannot,  without  violating  the  Acts  of  Parliament  respect- 
ing the  Bank  of  JEngland,  accept,  in  the  course  of  such 
business,  a  bill  of  exchange  payable  at  less  than  six  months 
from  the  time  of  such  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot 
legally  be  effected  by  an  indirect  and  circuitous  contriv- 
ance. 

A  London  Joint  Stock  Bank,  consisting  of  more  than  six 
partners,  entered  into  an  agreement  with  a  bank  in  Canada^ 
that  G.  P,y  manager  of  the  London  Joint  Stock  Bank,  but 
not  a  partner  therein,  should  accept  bills  drawn  on  him 
by  the  Canada  bank,  payable  at  less  than  six  months  from 
the  acceptance  thereof;  and  that  the  London  Joint  Stock 
Bank  would  provide  funds  for  the  due  payment  of  such 
bills ;  the  money  transactions  arising  thereupon  being,  in 
the  accounts  between  the  two  banks,  to  be  treated  as  trans- 
actions between  the  said  banks.  Held  by  the  Lords 
(affirming  the  judgment  of  the  Master  of  the  Rolls), 

1.  That  the  acceptance  of  such  bills,  in  execution  of 
such  agreement,  was  unlawful,  regard  being  had  to  the 
Acts  in  force  respecting  the  Bank  of  Emjland. 

2.  That  such  acceptances  would  not  be  lawful,  even  if  the 
London  Joint  Stock  Bank,  at  the  time  of  the  acceptances, 
had  in  hand  funds  on  account  of  the  bank  in  Canada  equal 
to  the  amount  of  the  bills  so  accepted. 

3.  That  the  acceptances  of  sm-h  bills  would  not  be  lawful 
if  the  London  Joint  Stock  Bank  had  not,  at  the  time  of  the 
acceptances,  any  funds  in  hand  belonging  to  the  bank  in 
Canada^  but  the  bills  were  accepted  on  the  credit  of  a 
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of  Jane,  the  widow,  were  sufficient  to  pay  the  sai 
These  inquirieg,  it  is  true,  would  not  arise  until 
question  of  title  had  been  decided;  but  I  think  it  wo 
he  expedient,  in  order  to  sare  time,  that  the  Ma: 
should  at  the  eaaie  time  pursue  that  inquiry. 

Mr.  IV^akefield: — Will  your  Lordships  allow  nx 
remind  you  that  the  decree  directed  an  iujuncl 
which  put  the  Respondent  into  possession  of 
moiety  of  the  lands  7  and  I  beliere  that  has  been  i 
lied  into  effect. 

Lord  Chancellor : — We  cannot  interfere  with  tl 
that  rests  with  the  Court  of  Chancery  :  we  set  a 
the  decree  so  far  as  it  is  appealed  from. 

[It  was  then  ordered  and  adjudged  that  the  said 
cree  be  reversed ;  but  it  was  declared  that,  before 
adjudication  upon  the  plaintiff's  title  under  tbei 
there  should  be  an  inquiry  before  the  Masters 
title  the  testator  had  at  the  time  of  his  death  in 
lands  of  MoyHsk,  and  how  the  same  was  derived  ; 
particularly  whether  the  appointment  of  those  li 
in  favour  of  the  son,  William  Devereux  Jackson,  w 
good  aad  valid  appointment;  with  liberty  to  state 
cial  circumstances :  and  further,  that  there  shouli 
an  inquiry  before  the  Master  whether  the  550^. 
any  and  what  part  thereof,  is  or  was  due  at  the  I 
of  the  death  of  the  testator,  and  what  is  now  du 
respect  thereof,  and  whether  the  rents  received  by 
said  George  Jackson^  during  the  lifetime  of  Jane^ 
widow,  were  sufficient  to  pay  the  same.  And  with 
declaration,  it  was  further  ordered  that  the  causi 
remitted  back  to  the  Court  of  Chancery  in  Ird 
to  do  therein  as  shall  be  just  and  consistent  ' 
this  deckration.] 
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CORPORATION.    SeeBAVK. 

1.  Where  a  party  is  in  the  legal  and  undisputed  possession 
of  a  municipal  office^  it  is  competent  for  him,  by  suspen- 
sion and  interdict,  to  protect  his  office  against  the  un- 
authorised intrusion  of  a  party  who  has  no  title  to  the 
office  :  but  it  does  not  put  into  office  a  party  who  has  the 
abstract  right  to  it. — Fleming  v.  Dunlop,  p.  43. 

2.  A  bill  of  suspension  and  interdict  is  an  incompetent  pro- 
cedure to  try  and  determine  the  merits  of  contested  muni- 
cipal elections.— /«?.  ibid. 

Procedure  by  bill  of  suspension  and  interdict  cannot  be 
taken  against  a  party  in  possession  of  an  office,  to  question 
his  right  thereto,  by  a  party  who  is  not  in  possession  ;  nor 
can  it  apply  to  a  case  where  neither  party  is  in  possession, 
nor  to  acts  done  anterior  to  the  act  of  election ;  nor  can 
the  right  of  election  be  decided  by  it. — Id,  ibid, 

8.  An  interlocutor  passing  a  bill  of  suspension  and  granting 
interdict  is  subject  to  appeal  to  the  House  of  Lords,  within 
the  48  Oeo.  3,  c.  161. — Id,  ibid. 

4.  By  Act  6  &  6  Will.  4,  c.  76,  s.  71,  it  is  enacted  that  all 
the  estate  and  interest  of  such  bodies  corporate,  or  mem- 
bers thereof,  as  were  seised  or  possessed  of  any  real  or 
personal  estate  in  trust  for  charitable  uses,  should,  in  respect 
of  such  uses  and  trusts,  continue  in  the  persons  who  at  the 
time  of  passing  the  Act  (1835)  were  such  trustees,  until 
the  1st  day  of  August  1836,  or  until  Parliament  should 
otherwise  order,  and  should  thereupon  utterly  cease  and 
determine :  Provided  that,  if  Parliament  should  not  other- 
wise direct  on  or  before  the  said  1st  of  August^  the  Lord 
Chancellor  or  Lords  Commissioners  of  the  Great  Seal 
should  make  such  orders  as  they  should  see  fit,  for  the 
administration,  subject  to  such  charitable  uses  and  trusts  as 
aforesaid,  of  the  said  charity  estates  and  funds.  Parliament 
did  not  pass  any  subsequent  Act  on  the  subject  before 
the  1st  of  August  1836.  Held  that  the  administration  of 
the  charity  estates  and  funds  did  not  continue  in  the  per- 
sons so  described,  afler  the  1st  of  August  1836  ;  and  that 
it  was  competent  to  the  Lord  Chancellor,  afler  that  day, 
to  make  orders  for  the  appointment  of  new  trustees  for 
their  administration. — J3ignold  v,  Springfield,  p.  71. 

Orders  made  by  the  Lord  Chancellor  in  the  matter  of  such 
charitable  estates  and  funds,  by  virtue  of  the  said  Act,  and 
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also  of  the  Act  52  Geo,  3,  c.  101,  ivhich  last  gives  an 
appeal  to  the  House  of  Lords,  are  subject  to  such  appeal. 

Whether  such  orders  made  under  the  Act  5  &  6  WiU.  4, 
c.  70,  alone,  are  subject  to  appeal,  qutsre, — Bignold  v, 
SprimifieHy  p.  71. 
COSTS.     See  Appeal,  3. 

1.  Where  an  Appellant  has  succeeded  in  dismissing  a  petition 
against  the  competency  of  his  appeal,  and  the  appeal  is 
afterwards  dismissed  with  costs  on  the  hearing  on  the 
merits,  those  costs  do  not  include  the  costs  of  discussing 
the  question  of  competency,  imless  the  consideration  of 
them  has  been  reversed.— Cawipfte//  t.  Campbell,  p.  166. 

3.  Where  a  transaction  of  a  suspicious  nature  in  its  commence* 
ment,'can  only  be  sustained  by  subsequent  acts  of  confir- 
mation, the  party  so  sustaining  it  must  pay  his  own  costs 
of  the  investigation  into  the  circumstances. — De  Mont^ 
morency  v.  Devereux^  p.  188. 

3.  An  appeal  was  called  on  in  its  regular  course ;  the  Appel- 

lant's counsel  were  not  present,  but  he  appeared  in  person. 
The  House  would  not  dismiss  the  appeal,  but  allowed  it  to 
stand  over,  and  ordered  the  Appellant  to  pay  the  costs  of 
the  day. —  Godson  v.  HaJly  p.  549. 

4.  Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed 
against,  and  overruled  in  the  Court  of  Session,  but  the 
decree  of  that  Court  was  afterwards  reversed  in  this 
House,  the  House  gave  the  Appellant  the  costs  incurred 
by  him  in  the  Court  of  Session. — Thomson  v.  Mitchell^ 
p.  504. 

COVENANT.     See  Lease.    Pleading.    Thees. 

CREDITORS'  DEED. 

The  execution  of  a  trust  deed  for  (among  other  things)  the 
payment  of  creditors,  does  not  constitute  one  of  the  creditors, 
who  became  so  after  the  execution  of  the  deed,  and  was  not 
a  party  to  it,  a  cestui  que  trust,  entitled  to  call  on  the  trustee 
to  execute  the  trusts  of  the  deed. 
A.  executed  a  trust  deed,  appointing  jB.  trustee  for  certain 
purposes  therein  stated,  one  of  which  was  for  the  payment 
of  creditors,  and  another  was  to  raise  a  sum  of  money  by 
way  of  mortgage,  in  order  to  satisfy  a  claim  for  rent  due 
in  respect  of  A,*%  lands,  then  about  to  be  enforced  by 
ejectment.  B,  obtained  from  (7.  an  advance  of  money 
with  which  he  satisfied  this  claim.  jB.  afterwards  gave  to 
C  a  letter,  written  subsequently  to,  but  dated  before  tlie 
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After  the  deatli  of  the  lender,  two  of  his  sisters,  by  an  arrange- 
ment with  the  rest  of  the  family,  who  were  the  legatees  of 
the  lender,  became  possessed  of  the  security,  and  applied  to 
the  attorney  to  do  what  was  necessary.  The  means  taken 
to  secure  the  repayment  of  the  loan,  on  this  continuation 
of  it,  were  insufficient.  Held,  that  as  representing  the 
interest  of  the  deceased,  and  on  their  own  account,  the 
sisters  were  entitled  to  compensation  from  the  attorney. — 
Donaldson  v.  Haldaney  p.  761. 

BANK. 

A  partnership  consisting  of  more  than  six  persons,  carrying 
on  the  business  of  bankers  in  or  within  65  miles  of  LondoUy 
cannot,  without  violating  the  Acts  of  Parliament  respect- 
ing the  Bank  of  IHnglandf  accept,  in  the  course  of  such 
business,  a  bill  of  exchange  payable  at  less  than  six  months 
from  the  time  of  such  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot 
legally  be  effected  by  an  indirect  and  circuitous  contriv- 
ance. 

A  London  Joint  Stock  Bank,  consisting  of  more  than  six 
partners,  entered  into  an  agreement  with  a  bank  in  Canada^ 
that  6r.  P.,  manager  of  the  London  Joint  Stock  Bank,  but 
not  a  partner  therein,  should  accept  bills  drawn  on  him 
by  the  Canada  bank,  payable  at  less  than  six  months  from 
the  acceptance  thereof;  and  that  the  London  Joint  Stock 
Bank  would  provide  funds  for  the  due  payment  of  such 
bills ;  the  money  transactions  arising  thereupon  being,  in 
the  accounts  between  the  two  banks,  to  be  treated  as  trans- 
actions between  the  said  banks.  Held  by  the  Lords 
(affirming  the  judgment  of  the  Master  of  the  Rolls), 

1.  That  the  acceptance  of  such  bills,  in  execution  of 
such  agreement,  was  unlawful,  regard  being  had  to  the 
Acts  in  force  respecting  the  Bank  of  England. 

3.  That  such  acceptances  would  not  be  lawful,  even  if  the 
London  Joint  Stock  Bank,  at  the  time  of  ihe  acceptances, 
had  in  hand  funds  on  account  of  the  bank  in  Canada  equal 
to  the  amount  of  the  bills  so  accepted. 

3.  That  the  acceptances  of  su(;h  bills  would  not  be  lawful 
if  the  Londmi  Joint  Stock  Bank  had  not,  at  the  time  of  the 
acceptances,  any  funds  in  hand  belonging  to  the  bank  in 
Canada,  but  the  bills  were  accepted  on  the  credit  of  a 
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contract  by  that  bank  to  remit  fancU  to  meet  such  accept* 
anccs  before  the  bills  became  payable. 

4.  That  the  Bank  of  England  might  maintain  an  action 
against  the  London  Joint  Stock  Bcmk,  foonded  on  soch 
transactions. — Sooth  y.  The  Bank  of  England^  p.  509. 
BOND. 

1.  The  rale  as  to  the  liability  of  soreties  in  a  bond  is  the 
same  in  Scotland  as  in  England ;  namely,  that  they  are  not 
to  be  discharged  from  their  obligations  unless  the  contract 
between  them  and  the  obligees  is  varied  by  a  positive  con- 
tract between  the  obligees  and  the  principal,  without  notice 
to  the  sureties.  It  is  the  duty  of  a  surety  to  see  that  his 
principal  does  his. — Creighton  v.  Rankin^  p.  325. 

S.  The  bond  given  by  a  collector  and  hb  sureties  to  the  Com- 
missioners of  Land  and  Assessed  Taxes  under  the  43 
Geo.  3,  c.  09,  is  broken  if  the  taxes  collected  in  any  one 
year  are  not  duly  paid  up  by  the  collector  to  the  account 
of  that  year. 

The  breach  of  the  condition  of  the  bond  is  equally ^bom- 
jplete,  and  the  sureties  are  equally  liable,  though  all  the 
monies  collected  in  the  year  for  which  they  are  sureties 
should  be  in  fact  paid  in,  if  any  part  of  them  should  be 
appropriated  by  the  collector,  and  received^y  the^Com- 
missioners,  in  satisfaction  of  the  arrears  of  a  former  year. 

Such  appropriation  of  part  of  the  monies  of  one^ycar  to  the 
payment  of  the  arrears  of  a  former  year,  will  not  prevent 
the  Commissioners  from  maintaining  an  action  on  the  bond 
against  the  sureties  for  the  year  in  which  the  money  col- 
lected has  been  so  misappropriated. 

The  Commissioners  may  come  upon  the  sureties  after  they 
have  sold  the  lands  and  goods  of  the  collector,  but  the 
seizure  and  sale  of  his  lands  and  goods  is  a  condition  pre- 
cedent to  their  right  of  action  against  the  sureties,  and 
they  are  not  entitled  to  require  notice  of  such  lands  and 
goods  in  order  to  perform  the  condition. — Gwt/nne  v. 
DumeUy  p.  672. 

CHANCERY  ORDERS  IN   THE    MATTER   OF  CHA- 
RITY ESTATES.     See  Corporation,  4. 

CHARITY  ESTATES.    See  Corporation,  4. 

CHILDREN.    See  Legitimation. 

CONSIDERATION.      See  Deed,  3.     Heir.      Inquiry  by 
THE  Master.      Securities. 
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CORPORATION.    See  Bask. 

1.  Where  a  party  is  in  the  legal  and  undisputed  possession 
of  a  municipal  office,  it  is  competent  for  him,  hj  suspen- 
sion and  interdict,  to  protect  his  office  against  the  un- 
authorised intrusion  of  a  party  who  has  no  title  to  the 
office :  but  it  does  not  put  into  office  a  party  who  lias  the 
abstract  right  to  it. — Fleming  v.  Durdop,  p.  43. 

2.  A  bill  of  suspension  and  interdict  is  an  incompetent  pro- 
cedure to  try  and  determine  the  merits  of  contested  muni- 
cipal elections. — Id,  ibid. 

Procedure  by  bill  of  suspension  and  interdict  cannot  be 
taken  against  a  party  in  possession  of  an  office,  to  question 
his  right  tliereto,  by  a  party  who  is  not  in  possession ;  nor 
can  it  apply  to  a  case  where  neither  party  is  in  possession, 
nor  to  acts  done  anterior  to  the  act  of  election ;  nor  can 
the  right  of  election  be  decided  by  it. — Id,  ibid. 

8.  An  interlocutor  passing  a  bill  of  suspension  and  granting 
interdict  is  subject  to  appeal  to  the  House  of  Lords,  within 
the  48  Oeo,  3,  c.  161. — Id,  ibid. 

4.  By  Act  6  &  0  Will,  4,  c.  76,  s.  71,  it  is  enacted  that  all 
the  estate  and  interest  of  such  bodies  corporate,  or  mem- 
bers thereof,  as  were  seised  or  possessed  of  any  real  or 
personal  estate  in  trust  for  charitable  uses,  should,  in  respect 
of  such  uses  and  trusts,  continue  in  the  persons  who  at  the 
time  of  passing  the  Act  (1835)  were  such  trustees,  until 
the  1st  day  of  August  1836,  or  until  Parliament  should 
otherwise  order,  and  should  thereupon  utterly  cease  and 
determine :  Provided  that,  if  Parliament  should  not  other- 
wise direct  on  or  before  the  said  1st  of  August,  the  Lord 
Chancellor  or  Lords  Commissioners  of  the  Great  Seal 
should  make  such  orders  as  they  should  see  fit,  for  the 
administration,  subject  to  such  charitable  uses  and  trusts  as 
aforesaid,  of  the  said  charity  estates  and  funds.  Parliament 
did  not  pass  any  subsequent  Act  on  the  subject  before 
the  1st  of  August  1836.  Held  that  the  administration  of 
the  charity  estates  and  funds  did  not  continue  in  the  per- 
sons so  described,  after  the  1st  of  August  1836  ;  and  that 
it  was  competent  to  the  Lord  Chancellor,  after  that  day, 
to  make  orders  for  the  appointment  of  new  trustees  for 
their  administration. — Bignold  v.  Springfield^  p.  71. 

Orders  made  by  the  Lord  Chancellor  in  the  matter  of  such 
charitable  estates  and  funds,  by  virtue  of  the  said  Act,  and 
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also  of  the  Act  52  Geo.  3,  c.  101,  iprhich  last  gives  an 
appeal  to  the  Honsc  of  Lords,  are  subject  to  such  appeal. 

Whether  such  orders  made  under  the  Act  5  &  6  WlU,  4, 
c.  70,  alone,  are  subject  to  appeal,  quaere, — Bignold  v. 
Sprintf/ieHf  p.  71. 
COSTS.     See  Appeal,  8. 

1.  Where  an  Appellant  lias  succeeded  in  dismissing  a  petition 
against  the  competency  of  his  appeal,  and  the  appeal  b 
aAerwards  dismissed  with  costs  on  the  hearing  on  the 
merits,  those  costs  do  not  include  the  costs  of  discussing 
the  question  of  competency,  unless  the  consideration  of 
them  has  been  rcyened,--' Campbell  y.  Campbell^  p.  166. 

3.  Where  a  transaction  of  a  suspicious  nature  in  its  commence- 
ment, '  can  only  be  sustained  by  subsequent  acts  of  confir- 
mation, the  party  so  sustaining  it  must  pay  his  own  costs 
of  the  investigation  into  the  circumstances. — De  Mont- 
morency  v.  DevereuXy  p.  188. 

3.  An  appeal  was  called  on  in  its  regular  course ;  the  Appel- 
lant's counsel  were  not  present,  but  he  appeared  in  {jcrson. 
The  House  would  not  dismiss  the  appeal,  but  allowed  it  to 
stand  over,  and  ordered  the  Appellant  to  pay  the  costs  of 
the  day. —  Godson  v.  HaJl^  p.  640. 

4.  Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed 
against,  and  overruled  in  the  Court  of  Session,  but  the 
decree  of  that  Court  was  afterwards  reversed  in  this 
House,  the  House  gave  the  Appellant  the  costs  incurred 
by  him  in  the  Court  of  Session. — Tlwrnson  v.  Mitchell, 
p.  564. 

COVENANT.     iS^^LBASE.     Pleading.    Thees. 

CREDITORS'  DEED. 

The  execution  of  a  trust  deed  for  (among  other  things)  the 
payment  of  creditors,  docs  not  constitute  one  of  the  creditors, 
who  became  so  after  the  execution  of  the  deed,  and  was  not 
a  party  to  it,  a  cestui  que  trust,  entitled  to  call  on  the  trustee 
to  execute  the  trusts  of  the  deed. 
A,  executed  a  trust  deed,  appointing  2?.  trustee  for  certain 
purposes  therein  stated,  one  of  which  was  for  the  payment 
of  creditors,  and  another  was  to  raise  a  sum  of  money  by 
way  of  mortgage,  in  order  to  satisfy  a  claim  for  rent  due 
in  respect  of  ^.'s  lands,  then  about  to  be  enforced  by 
ejectment.  JB,  obtained  from  C,  an  advance  of  money 
with  which  he  satisfied  this  claim.  JE?.  afterwards  gave  to 
C.  a  letter^  written  subsequently  to,  but  dated  before  the 
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2.  Semblej  that  in  the  Courts  of  Scotland^  as  in  England,  one 
partner  of  a  dissolved  company  has  no  title  to  sue  in  his 
own  name  another  partner  or  stranger  to  the  company,  in 
respect  of  advances  made  by  the  company. — Stewart  v. 
Oibsorij  p.  707. 

INQUIRY  BEFORE  MASTER.     See  Practice. 

A.J  being  tenant  in  tail  of  large  estates  expectant  on  the  death 
of  his  father,  in  consideration  of  6,000/.  and  10,000/.  ad- 
vanced to  him  by  O.,  charged  the  estates  with  12.000  /.  and 
20,000/.  to  be  paid  only  in  the  event  of  surviving  his  father, 
who  was  about  80  years  of  age,  A,  being  about  43 ;  and  he 
granted  to  R.y  his  agent  in  these  transactions,  in  considera- 
tion of  his  services,  an  annuity  charged  on  the  same  estates. 
R,  assigned  the  annuity  to  O.  for  valuable  consideration. 
O.  filed  a  bill  against  A,^  after  his  father's  death,  to  enforce 
these  securities ;  and  A,  filed  a  cross  bill  to  set  them  aside, 
charging  that  O.  and  R.  took  advantage  of  his  distress,  and 
that  no  adequate  consideration  was  given  him  for  the  post- 
obit  securities,  and  no  consideration  for  the  annuity :  and  at 
the  hearing  he  gave  evidence  that  the  consideration  for  the 
two  sums  of  12,000  /.  and  20,000  /.  was  not  the  full  value 
according  to  the  tables  and  calculations  of  actuaries.  O, 
gave  no  evidence.  — 

Held,  that  the  Court,  in  the  absence  of  evidence  to  enable  it 
to  decide  the  question,  exercised  a  proper  discretion  in 
directing  the  Master  to  inquire  what,  at  the  time  of  the 
transaction,  was  the  fair  market  price  of  the  two  sums  so 
secured  to  be  paid,  regard  being  had  to  the  ages  of  A,  and 
of  his  father,  and  to  the  circumstances  of  the  estates  and 
A,^s  interest  in  them. — Earl  of  Aldboro^igh  v.  Trye^ 
p.  436. 

2.  A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expect- 
ant, for  his  expectancies,  must  show  that  he  gave  him  an 
adequate  consideration,  which  is  the  fair  market  price  at  the 
time  of  dealing,  and  not  the  value  according  to  the  calcu- 
lations of  actuaries  on  the  tables. — Id,  ibid, 

8.  The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protec- 
tion to  an  heir  expectant  or  reversioner ;  but  the  rule  of 
full  value  would  not  be  any  protection,  as  in  that  case  they 
could  not  deal  with  their  expectancies  or  sell  their  interest 
at  all. — Id,  ibid. 

4.  A  sale  by  public  auction  is  within  the  proper  rule^  on  the 
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plain  principle  that  the  sum  which  the  thing  will  fetch  is  the 

sum  which  it  is  worth. — JEarl  of  Aldborough  v.  Trye^ 
p.  436. 

5.  A  party  comes  too  late  to  complain  of  a  decree  after  joining 

in  the  inquiry  directed  by  it,  and  the  result  is  against  him ; 
and  he  is  not  entitled  to  question  the  Master's  report  after 
it  is  confirmed,  having  taken  no  exceptions. — Id,  ibid. 

6.  A  person  being  by  his  marriage  settlement  tenant  for  life  of 
an  estate  in  Ireland^  held  on  lease  for  lives  renewable  for 
ever,  with  power  of  appointment  to  one  or  more  of  the 
children  of  the  marriage ;  the  estate,  in  default  of  appoint- 
ment, to  go  to  the  first  and  other  sons  successively  in  tail 
male;  by  deed  poll  dated  the  14th  of  January  1804,  ap> 
pointed  to  his  eldest  son  an  estate  in  tail  male ;  and  by 
indenture  of  lease  executed  four  days  afler,  the  father  and 
son,  in  consideration  of  1,600  /.,  to  be  applied  in  paying 
debts  on  the  estate  and  renewable  fines  then  due,  demised 
part  of  it  for  lives.  Rv  a  deed  dated  December  1807,  the 
son,  in  consideration  of  debts  paid  for  him  by  the  father, 
and  in  discharge  of  the  trust  and  confidence  reposed  in  him, 
conveyed  the  estate  and  all  his  interest  therein  to  the  father 
and  his  heirs.  The  father,  by  his  will,  made  after  the  death 
of  his  eldest  son  without  issue,  devised  the  estate,  charged 
thereby  with  certain  legacies,  to  the  use  of  his  two  surviving 
sons  and  their  respective  issue,  in  equal  portions,  as  tenants 
in  common.  Held  by  the  Lords  (reversing  a  decree  which 
established  the  will)  that  the  execution  of  the  lease  for 
1,600 1,  so  soon  after  the  deed  of  appointment,  and  the 
circumstances  appearing  in  those  deeds,  and  in  the  deed 
of  reconveyance  of  1807,  raised  such  suspicions  of  the 
validity  of  the  appointment  as  required  the  Court,  before 
it  could  adjudicate  on  the  father's  title  to  dispose  of  the 
estate,  to  direct  an  inquiry  whether  that  appointment  was 

a  hondjide  execution  of  the  power. — Jojckson  v.  Jackson^ 
p.  977. 

JURISDICTION.    See  Appeal. 

1.  A  bill  was  filed  in  Chancery  in  Ireland^  impeaching  leases 

and  mortgages  as  not  in  due  execution  of  powers  in  a 

settlement ;  also  impeaching,  on  various  grounds,  a  decree 

of  the  Court  of  Exchequer,  and  a  sale  in  pursuance  thereof, 

of  the  mortgaged  estates,  subject  to  the  leases.    When  the 

cause  came  to  be  heard,  the  plaintiff's  counsel  informed  the 

Court  that  no  judgment  would  be  required  as  between  tlic 
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plaintiff  and  mortgagees,  an  arrangement  being  in  progress 
by  which  the  mortgagees  and  purchaser  under  the  Exche- 
quer decree  consented  to  a  redemption  of  the  estates,  on 
payment  by  the  plaintiff  of  a  sum  certain.  The  Lord 
Chancellor  then  heard  counsel  as  to  the  validity  of  the 
leases,  but  conceiving  that  the  consideration  of  the  question 
as  to  the  validity  of  the  mortgages  and  sale  was  withdrawn 
by  the  arrangement,  and  that  in  the  absence  of  the  pur- 
chaser he  had  no  jurisdiction  to  give  a  decision  on  the 
leases,  he  dismissed  the  bill  as  against  the  defendants 
claiming  the  benefit  of  them. — 

Held  by  the  Lords,  on  an  appeal  against  a  decree  made  on 
rehearing,  which  reversed  the  decree  of  dismissal,  that  it 
was  open  to  the  Lords  to  consider  the  merits  of  this  decree 
though  not  appealed  from,  and  to  declare  that  the  arrange- 
ment, instead  of  withdrawing  from  the  consideration  of 
the  Court  the  plaintiff's  claim  to  relief  against  the  mort- 
gages and  sale,  was  an  admission  of  his  right  to  that  relief; 
that  the  decree  of  dismissal  was  therefore  erroneous,  and 
that  it  was  competent  to  the  Lord  Chancellor,  at  the  time 
of  making  that  decree,  to  adjudicate  as  to  the  validity  of  the 
leases ;  and  the  cause  was  remitted  to  the  Court  of  Chan- 
cery, to  be  heard  on  that  question. — Sfveehy  v.  Lord  MuS' 
herry^  p.  1. 

2.  The  House  of  Lords  will  on  appeal  interfere  with  the  practice 
of  the  Courts  below  in  respect  of  procedure,  when  the  form 
of  procedure  admitted  below  appeals  to  be  incompetent 
and  to  lead  to  dangerous  results. — Fleming  v.  Dunlopf 
p.  43. 

d.  After  the  1st  day  of  August  1 836,  it  became  competent  to  the 
Lord  Chancellor,  under  the  6  &  6  Will,  4,  c.  76,  s.  71,  to 
make  new  appointments  of  trustees  of  charity  estates  and 
funds  theretofore  administered  by  corporations. — Bignold 
V.  Springfield,  p.  71. 
LEASE.    See  Pleading.    Trees. 

An  agreement  in  a  lease  for  lives,  "  that,  upon  the  renewing 
or  inserting  of  any  life  or  lives,  a  certain  sum  shall  be  paid 
by  the  lessee,  his  heirs  and  assigns,  to  the  lessor,  his  heirs 
and  assigns,"  does  not  amount  to  a  covenant  for  perpetual 
renewal. — Smyth  v.  Nanglcy  p.  405. 

LEGATEES,  ACTIONS  BY. 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower, 
also  acted  in  the  matter  of  a  particular  loan  for  the  lender. 
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having  answered  that  he  ^^  knew  OUugowJiMj  and  never 
jLnew  of  any  damage  done  there/'  he  was  then  asked 
^^  whether  he  had  known  of  any  sum  having  been  paid  by 
the  defenders  to  the  proprietors  of  Glasgam-Jield^  for  alleged 
dam^e  there  occasioned  by  their  works  ?  " — 

Held  by  the  House  of  Lords  (overruling  the  judgment  of 
the  Court  of  Session)  that  the  question  was  incompetent, 
as  leading  to  a  new  collateral  inquiry,  which,  answered 
either  way,  could  not  affect  the  issue  or  test  the  credit  of 
the  witness :  if  he  answered  that  money  had  been  paid, 
the  payment  would  not  be  proof  of  damage  done,  as  it 
might  have  been  paid  to  buy  peace. — Tennant  v.  HamiU 
ton,  p.  122. 

Evidence  is  not  to  be  received  of  admissions  or  declarations 
made  by  parties,  and  not  put  in  issue  by  the  pleadings. — 
Copland  v.  Toulminf  p.  860. 

EXECUTION  OF  INSTRUMENT.    /Sfc«  Deed,  2.    Trust. 

EXECUTOR.    See  Deed,  1. 

HEIR.     See  Consideration. 

A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expec- 
tant, for  his  expectancies,  must  show  that  he  gave  him  an 
adequate  consideration,  which  is  the  fair  market  price  at 
the  time  of  dealing,  and  not  the  value  according  to  the 
calculations  of  actuaries  on  the  tables. — £arl  of  Aid- 
borough  V.  Trye,  p.  436. 
The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protec- 
tion to  an  heir  expectant  or  reversioner ;  but  the  rule  of  full 
value  would  not  be  any  protection,  as  in  that  case  they 
could  not  deal  with  their  expectancies  or  sell  their  interest 
at  all. — Id.  ibid, 
A  sale  by  public  auction  is  within  the  proper  rule,  on  the 
plain  principle  that  the  sum  which  the  thing  will  fetch  is 
the  sum  which  it  is  worth. — Id,  ibid. 

ILLEGAL  ADVENTURE.    See  Bank.     Indemnity.    Part- 
ner. 
INDEMNITY. 

1 .  Partners  in  a  licensed  brewery,  convicted  of  a  breach  of  the 

revenue  laws,  consented  to  a  mitigated  penalty.     Semble^ 

that  a  partner  who  was  not  a  participator  in  the  delict,  was 

legally  entitled  to  indemnity  from  those  who  were,  although 

he   consented    to    the    penalty. — Campbell  v.    Campbell f 
p.  166. 
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2.  Semble^  that  in  the  Courts  of  Scotland^  as  in  England,  one 
partner  of  a  dissolved  company  has  no  title  to  sue  in  his 
own  name  another  partner  or  stranger  to  the  company,  in 
respect  of  advances  made  by  the  company. — Stewart  v. 
Oibsorij  p.  707. 

INQUIRY  BEFORE  MASTER.    See  Practice. 

A,j  being  tenant  in  tail  of  large  estates  expectant  on  the  death 
of  his  father,  in  consideration  of  6,000/.  and  10,000/.  ad- 
vanced to  him  by  O.,  charged  the  estates  with  12.000  /.  and 
20,000 /.to  be  paid  only  in  the  event  of  surviving  his  father, 
who  was  about  80  years  of  age,  A.  being  about  43 ;  and  he 
granted  to  R.,  his  agent  in  these  transactions,  in  considera- 
tion of  his  services,  an  annuity  charged  on  the  same  estates. 
R,  assigned  the  annuity  to  O.  for  valuable  consideration. 
O.  filed  a  bill  against  A,^  after  his  father's  death,  to  enforce 
these  securities ;  and  A,  filed  a  cross  bill  to  set  them  aside, 
charging  that  O.  and  R.  took  advantage  of  his  distress,  and 
that  no  adequate  consideration  was  given  him  for  the  post' 
obit  securities,  and  no  consideration  for  the  annuity :  and  at 
the  hearing  he  gave  evidence  that  the  consideration  for  the 
two  sums  of  12,000  /.  and  20,000  /.  was  not  the  full  value 
according  to  the  tables  and  calculations  of  actuaries.  O. 
gave  no  evidence. — 

Held,  that  the  Court,  in  the  absence  of  evidence  to  enable  it 
to  decide  the  question,  exercised  a  proper  discretion  in 
directing  the  Master  to  inquire  what,  at  the  time  of  the 
transaction,  was  the  fair  market  price  of  the  two  sums  so 
secured  to  be  paid,  regard  being  had  to  the  ages  of  A,  and 
of  his  father,  and  to  the  circumstances  of  the  estates  and 
AJ%  interest  in  them. — Earl  of  Aldboroiigh  v.  Trye, 
p.  436. 

2.  A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expect- 
ant, for  his  expectancies,  must  show  that  he  gave  him  an 
adequate  consideration,  which  is  the  fair  market  price  at  the 
time  of  dealing,  and  not  the  value  according  to  the  calcu- 
lations of  actuaries  on  the  tables. — Id,  ibid, 

8«  The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protec- 
tion to  an  heir  expectant  or  reversioner ;  but  the  rule  of 
full  value  would  not  be  any  protection,  as  in  that  case  they 
could  not  deal  with  their  expectancies  or  sell  their  interest 
at  all. — Id.  ibid. 

4.  A  sale  by  public  auction  is  within  the  proper  rule>  on  the 
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plain  principle  that  the  sum  which  the  thing  will  fetch  is  the 

sum  which  it  is  worth. — JEarl  of  AUbaraugh  v.  Trtfe, 
p.  436. 

5.  A  party  comes  too  late  to  complain  of  a  decree  after  joining 
in  the  inquiry  directed  by  it,  and  the  result  is  against  him ; 
and  he  is  not  entitled  to  question  the  Master's  report  afler 
it  is  confirmed,  having  taken  no  exceptions. — Id.  thUL 

6.  A  person  being  by  his  marriage  settlement  tenant  for  life  of 
an  estate  in  Ireland^  held  on  lease  for  lives  renewable  for 
ever,  with  power  of  appointment  to  one  or  more  of  the 
children  of  the  marriage ;  the  estate,  in  default  of  appoint- 
ment, to  go  to  the  first  and  other  sons  successively  in  tail 
male;  by  deed  poll  dated  the  14th  of  January  1804,  ap- 
pointed  to  his  eldest  son  an  estate  in  tail  male :  and  by 
indenture  of  lease  executed  four  days  afler,  the  father  and 
son,  in  consideration  of  1,600  /.,  to  be  applied  in  paying 
debts  on  the  estate  and  renewable  fines  then  due,  demised 
part  of  it  for  lives.  By  a  deed  dated  December  1807,  the 
son,  in  consideration  of  debts  paid  for  him  by  the  father, 
and  in  discharge  of  the  trust  and  confidence  reposed  in  him, 
conveyed  the  estate  and  all  his  interest  therein  to  the  father 
and  his  heirs.  The  father,  by  his  will,  made  afler  the  death 
of  his  eldest  son  without  issue,  devised  the  estate,  charged 
thereby  with  certain  legacies,  to  the  use  of  his  two  surviving 
sons  and  their  respective  issue,  in  equal  portions,  as  tenants 
in  common.  Held  by  the  Lords  (reversing  a  decree  which 
established  the  will)  that  the  execution  of  the  lease  for 
1,600 1  so  soon  afler  the  deed  of  appointment,  and  the 
circumstances  appearing  in  those  deeds,  and  in  the  deed 
of  reconveyance  of  1807,  raised  such  suspicions  of  the 
validity  of  the  appointment  as  required  the  Court,  before 
it  could  adjudicate  on  the  father's  title  to  dispose  of  the 
estate,  to  direct  an  inquiry  whether  that  appointment  was 

a  hondjide  execution  of  the  power. — Jojckson  v.  Jackson, 
p.  977. 

JURISDICTION.    See  Appeal. 

1.  A  bill  was  filed  in  Chancery  in  Ireland,  impeaching  leases 

and  mortgages  as  not  in  due  execution  of  powers  in  a 

settlement ;  also  impeaching,  on  various  grounds,  a  decree 

of  the  Court  of  Exchequer,  and  a  sale  in  pursuance  thereof, 

of  the  mortgaged  estates,  subject  to  the  leases.     When  the 

cause  came  to  be  heard,  the  plaintiff's  counsel  informed  the 

Court  that  no  judgment  would  be  required  as  between  the 
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of  it)y  a  party  having  himself  a  right  to  sue,  can  enable 
another  to  maintain  a  suit  in  such  other  person's  name, 
without  assigning  to  him  the  subject-matter  of  the  suit,  con- 
sequences inconsistent  with  the  principles  of  justice  would 
flow  from  such  practice. — Creigkton  v.  Rankin^  p.  325. 

The  treasurer  appointed  by  district-road  trustees  having  ab- 
sconded with  the  trust  funds,  Held  (affirming  the  judg- 
ment o^  the  Court  below)  that  a  cautioner  for  the  faithful 
discharge  of  his  office  was  liable  to  the  trustees  for  the 
balances  due  from  the  treasurer,  although  at  several  prior 
audits  of  his  accounts  they  were  guilty  of  neglect  of  their 
duty,  by  allowiug  him  to  retain  in  his  hands  balances  far 
exceeding  the  amount  allowed  by  the  terms  of  the  bond  of 
caution,  without  requiring  payment  and  without  notice  to 
the  cautioner. — Id,  ibid. 

The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in 
Scotland  as  in  JSnglandy  viz.  that  they  are  not  to  be  dis- 
charged from  their  obligations  unless  the  contract  between 
them  and  the  obligees  is  varied  by  a  positive  contract 
between  the  obligees  and  the  principal,  without  notice  to 
the  sureties.  It  is  the  duty  of  a  surety  to  see  that  his 
principal  does  his. — Id,  ibid. 

The  Edinburgh  Police  Act,  2  W.  4,  c.  87,  does  not  make  the 
Commissioners  responsible,  through  their  collector,  for  the 
misconduct  of  one  of  the  police  constables* — Thomson  v. 
Mitchelly  p.  564. 

PARTIES.    See  Discovery,  Bill  op.     Pleading. 

PARTNER.     See  Appeal,  3.     Bank.     Indemnity. 

Partners  in  a  licensed  brewery,  convicted  of  a  breach  of  the 
revenue  laws,  consented  to  a  mitigated  penalty.  It  seems 
that  a  partner  who  was  not  a  participator  in  the  delict,  was 
legally  entitled  to  indemnity  from  those  who  were,  although 
he  consented  to  the  penalty.— Campbell  v.  Campbell,  p.  160. 
An  American  ship  was  fitted  out  in  the  port  of  Liverpool 
and  sent  to  the  coast  ofAfricOy  in  1800,  on  a  joint  adven- 
ture for  trafficking  in  slaves.  An  English  ship  was  sent 
at  the  same  tune,  by  the  same  parties,  with  arms  and 
ammunition,  to  be  at  the  disposal  of  the  supercargo  of  the 
American  ship ;  security  having  been  given  to  the  Admi- 
ralty that  they  were  to  be  expended  in  trade  on  the  coast 
of  Africa,  On  the  arrival  of  the  two  ships  in  the  river 
Congo  J  the  arms  and  ammunition  were  transhipped  on  board 
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the  AnwrieoM  sfaip,  vhich  was  tberenpOD  seized  b^  a  Bri- 
tiah  privateer,  and  uttimately  cendemnMl  as  contrabaad.— 
Held,  that  the  whole  transaction  was  ill^al,  and  that  no 
action  for  contribation  or  account,  in  regard  theretoy  coald 
be  maintained  by  any  of  the  parties  concerned,  against  the 
others. — Stereart  v.  Oibton,  p.  707. 
PARTNERSHIP  ACCOUNTS. 

S,  and  A.  T.  having  carried  on  the  business  of  navy  agents, 
as  partners,  in  eqnal  shares,  and  R,  having  retired,  leaving 
the  partnership  accoants  unsettled,  with  balances  dae  to 
the  firm  from  its  customers,  A.  T.  took  C.  into  partner- 
ship, the  customers  accounts  were  transferred  (o  the  new 
partnership-books,  and  the  bosinees  was  carried  on  as  before 
until  A,  T.'b  death,  without  any  agreement  in  writing  or 
settlement  of  accoants  between  these  partners  or  other  evi- 
dence to  show  their  shares  in  the  concern.  On  a  bill  being 
filed  by  A.  T.'s  representatives  against  C.  for  an  account, 
he  stated  that  the  agreement  was,  if  A.  T.  would  brir^ 
into  the  partnership  40,000 1,  of  good  debts,  due  from  the 
customers  to  the  former  partnership,  his  share  in  the  con- 
cern should  be  two-thirds,  and  C's  one-third,  otherwise 
they  should  have  equal  shares;  and  that  in  conseqaence  of 
A.  T.'ti  not  bringing  in  the  40,000/.  of  good  debts,  the 
agreement  was  varied  accordingly.  There  were  entries 
in  the  accounts  debiting  the  partners  eqiudly  with  the 
prices  of  wines  purchased,  and  with  losses  on  transactions 
in  the  public  funds ;  and  one  witness  said  that  C  directed 
him  in  A.  T.'s  presence  to  make  up  the  general  partner- 
ship accounts  in  equal  shares. — 
Held,  that  as  it  was  established  by  a  judgment  in  a  former 
appeal  that  the  40,000/.  of  good  debts  were  broaght  into 
the  new  partnership,  according  to  the  agreement,  the  event 
in  which  it  was  lo  be  altered  never  occurred ;  and  as  the 
accounts  were  uniform  and  contained  no  evidence  of  an 
alteration,  the  partnership  was  continued  in  the  proportion 
of  two-thirds  to  A.  T~,  and  one  third  to  C. 
Held  also,  that  in  taking  the  accoants  between  C.  and  A.  T., 
and  between  tliem  and  the  former  firm,  the  monies  paid  in 
by  the  customers  of  both  firms,  without  specific  appropria- 
tion or  contract,  were  to  be  applied  first  in  discharge  of  their 
debts  to  the  former  firm,  according  to  the  rule  in  Clayton's 
case,  although  A.  T.,  in  an  affidavit  made  by  him  in  a  suit 
between  hiroeelf  and  il-'s  representative,  swore  that  it  was 
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for  the  purposes  of  the  children's  edacation,  in  Penrith  in 
Cumberland^  and,  when  not  in  lAmdon  attending  his 
Parliamentary  duties,  was  frequently  staying  at  Penrith, 
In  1808  he  executed  a  marriage  contract,  in  which  he  was 
described  as  **  of  Logan*'  (Scotland),  of  the  one  part;  and 
she  was  described  as  *'  M.  -R."  (her  maiden  name)  "  re- 
siding at  Penrithy  Cumberlandy  South  ^Britain^  of  the  other 
part."  No  other  ceremony  of  marriage  took  place,  but  he 
shortly  afterwards  carried  her  to  Scotland^  and  introduced 
her  and  the  children  as  his  wife  and  children.  Held,  that 
he  had  not  lost  his  Scotch  domicile ;  that  his  marriage  was 
a  Scotch  marriage,  and  that  his  children  were  consequently 
entitled  to  succeed  as  heirs  to  Scotch  estate. — DdUum»ie  v. 
M'DouaU,  p.  817. 

A  Scotch  genWemBJi  of  rank  and  fortune  \eii  Scotland  in  1704, 
and  came  on  a  visit  to  London.  In  the  course  of  that  year 
he  became  acquainted  with  an  English  lady.  In  1705  he 
took  lodgings  for  her  in  London,  where,  in  1700,  a  child, 
the  fruit  of  their  intercourse,  was  born.  He  then  took  a 
house  on  lease,  and  furnished  it,  and  continued  to  reside 
in  that  house  with  her  till  1801,  unmarried.  In  September 
of  that  year  he  married  her  in  an  English  church.  In 
1802  he  returned  to  Scotland,  taking  with  him  his  wife 
and  child,  and  settled  himself  in  his  patrimonial  mansion. 
During  the  wliole  period  of  Ids  residence  in  London,  he 
had  been  accustomed  to  write  letters  to  Scotland,,  declaring 
from  time  to  time  his  immediate  intention  to  return,  and 
desiring  things  to  be  done  which  could  only  be  necessary 
on  that  account.  Held,  that  he  had  not  lost  his  Scotch 
domicile,  and  therefore  that  his  marriage  was  in  all  re- 
spects a  Scotch  marriage,  and  his  child  capable  of  succeed- 
ing as  his  lawful  heir  to  entailed  estates. — 3Iwiro  v. 
Munro,  p.  842. 

LIMITATIONS,  STATUTE  OF. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands,  in  July 
1833,  the  owner  was  made  a  defendant  by  amendment 
in  January  1836.  Qwcpr^,  whether  he  was  defendant  to 
a  suit  commenced  within  the  time  limited  by  the  Act 
2  &  3  Will  4,  c.  100,  s.  3 ;  that  is,  within  a  year  from  the 
7th  oi  August  lS32.'^Plowden  v.  Thorpe,  p.  137. 

MARRIAGE.    See  Legitimation. 
VOL.  VII.  3  U 
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under  advice  of  counsel  for  each;  that  12.  P.  read  it  and 
heard  it  read  before  he  executed  it,  and  afterwards  as  well 
as  before  expressed  his  desire  that  the  estate  of  C.  should 
be  united  to  the  estate  of  R.  and  go  to  his  eldest  son. — 
Held  by  the  Lords  (reversing  a  decree  which  dismissed  the 
bill),  that  R.  P.  tendered  a  fidse  defence,  and  that  all  the 
matters  put  in  issue  by  his  answer  were  dbproved  hy  the 
evidence. — Persse  v.  Perue^  p.  279. 

5.  The  agreement  to  sue  out  the  commission  was  not  void  or 
ill^al  fi>r  champerty  or  maintenance,  or  as  against  public 
policy,  or  fraud  on  the  jurisdiction  in  lunacy,  or  want  of 
mutuality.  Regard  being  had  to  the  ages  and  relative 
situation  of  the  parties,  and  to  the  benefits  secured  by  the 
issuing  of  the  commission,  there  was  some,  and  not  very 
inadequate  consideration  for  the  covenant. — Id.  ibid. 

4*  Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
a  defender  whose  name  Is  omitted  jper  incuriam,  from  the 
conclusions  of  the  summons,  is  not  to  be  permitted  to  have 
recourse  to  that  omission  as  a  fatal  objection  to  the  whole 
process,  after  his  defences  preliminary  and  on  the  merits 
have  been  repelled.  The  defect  was  cured  by  the  acts  and 
acquiescence  of  the  defender  and  of  his  representative 
sisted  in  his  place. —  Creigkton  v.  Rankinj  p.  825. 

6.  A  tenant  of  lands  in  Ireland,  under  the  seventh  renewal  of 
a  lease  made  in  1672,  not  in  existence,  but  admitted  to 
contain  an  agreement  as  to  the  amount  of  fine  to  be  paid 
^*  upon  the  renewing  or  inserting  of  any  li&  or  lives,**  filed 
a  bill  for  renewal  against  the  lessor's  assigns,  and,  referring 
to  the  recitals  of  that  agreement  in  former  renewals  as 
evidence  of  the  covenant  contained  in  the  original  lease, 
prayed  that  that  covenant  be  decreed  to  be  tt  covenant  for 
perpetual  renewal. — 

Held,  that  the  case  so  made,  and  the  issues  tendered  by  the 
bill,  were  confined  to  the  construction  of  the  agreement  as 
to  the  amount  of  the  fine  contained  in  the  lease  of  1672, 
and  identified  by  the  reference  to  the  recitals  of  it  in  the 
renewals;  and  did  not  warrant  either  of  two  issues  directed 
by  the  Court  below,  to  try,  Ist,  whether  at  or  before  the 
making  of  the  lease  of  1672  (which  was  previous  to  the 
Statute  of  Frauds  in  Jreland)^  there  was  an  agreement 
between  the  parties  for  a  lease  of  lives  renewable  for  ever : 
2dly,  whether  that  lease  contained  any  agreement  or  cove* 
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of  it),  a  party  having  himself  a  right  to  sue,  can  enable 
another  to  maintain  a  suit  in  such  other  person's  name> 
without  assigning  to  him  the  subject-matter  of  the  suit,  con- 
sequences inconsbtent  with  the  principles  of  justice  would 
flow  from  such  practice. — Creiglvton  v.  Rankin^  p.  325. 

Tlie  treasurer  appointed  by  district-road  trustees  having  ab- 
sconded with  the  trust  funds,  Held  (affirming  the  judg- 
ment of  the  Court  below)  that  a  cautioner  for  the  faithful 
discharge  of  his  office  was  liable  to  the  trustees  for  the 
balances  due  from  the  treasurer,  although  at  several  prior 
audits  of  his  accounts  they  were  guilty  of  neglect  of  their 
duty,  by  allowing  him  to  retain  in  his  hands  balances  far 
exceeding  the  amount  allowed  by  the  terms  of  the  bond  of 
caution,  without  requiring  payment  and  without  notice  to 
the  cautioner. — Id,  ibid. 

The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in 
Scotland  as  in  England^  viz.  that  they  are  not  to  be  dis- 
charged from  their  obligations  unless  the  contract  between 
them  and  the  obligees  is  varied  by  a  positive  contract 
between  the  obligees  and  the  principal,  without  notice  to 
the  sureties.  It  is  the  duty  of  a  surety  to  see  that  his 
principal  does  his. — Id.  ibid. 

The  Edinburgh  Police  Act,  2  W.  4,  c.  87,  does  not  make  the 
Commissioners  responsible,  through  their  collector,  for  the 
misconduct  of  one  of  the  police  constables. — Thomson  v. 
Mitchellj  p.  564. 

PARTIES.    See  Discovery,  Bill  op.     Pleading. 

PARTNER.    See  Appeal,  3.     Bank.    Indemnitit. 

Partners  in  a  licensed  brewery,  convicted  of  a  breach  of  the 
revenue  laws,  consented  to  a  mitigated  penalty.  It  seems 
that  a  partner  who  was  not  a  participator  in  the  delict,  was 
legally  entitled  to  indemnity  from  those  who  were,  although 
he  consented  to  the  penalty. — Campbell  v.  Campbell,  p.  160. 

An  American  ship  was  fitted  out  in  the  port  of  Liverpool 
and  sent  to  the  coast  ofAfricOy  in  1806,  on  a  joint  adven- 
ture for  trafficking  in  slaves.  An  English  ship  was  sent 
at  the  same  time,  by  the  same  parties,  with  arms  and 
ammunition,  to  be  at  the  disposal  of  the  supercargo  of  the 
American  ship ;  security  having  been  given  to  the  Admi- 
ralty that  they  were  to  be  expended  in  trade  on  the  coast 
of  Africa.  On  the  arrival  of  the  two  ships  in  the  river 
Congoy  the  arms  and  ammunition  were  transhipped  on  board 
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tbe  American  ship,  trhich  was  thereupon  seized  bj  a  Bri' 
iish  privateery  and  ultimately  condemned  as  contraband.— 
Held,  that  the  whole  transaction  was  illegal,  and  that  do 
action  for  contribution  or  account,  in  regard  thereto,  could 
be  maintained  bj  any  of  the  parties  concerned,  against  the 
others. — Stewart  v.  OibsoUj  p.  707. 

PARTNERSHIP  ACCOUNTS. 

i2.  and  A*  T.  having  carried  on  the  business  of  navy  agents, 
as  partners,  in  equal  shares,  and  R.  having  retired,  leaving 
the  partnership  accounts  unsettled,  with  balances  dae  to 
the  firm  from  its  customers,  A.  T,  took   C.  into  partner- 
ship, the  customers  accounts  were  transferred  to  the  new 
partnership-books,  and  the  business  was  carried  on  as  before 
until  A.  T.*s  death,  without  any  agreement  in  writing  or 
settlement  of  accounts  between  these  partners  or  other  evi- 
dence to  show  their  shares  in  the  concern.     On  a  bill  being 
filed  by  A.  2l's  representatives  against  C.  fwr  an  account, 
he  stated  that  the  agreement  was,  if  ^.  7*.  would  bring 
into  the  partnership  40,000  L  of  good  debts,  due  from  the 
customers  to  the  former  partnership,  his  share  in  the  con- 
cern should  be  two-thirds,  and  C.'s  one-third,  otherwise 
they  should  Lave  equal  shares ;  and  that  in  consequence  of 
A.  T.'h  not  bringing  in  the  40,000/.  of  good  debts,  the 
agreement  was  varied  accordingly.     There  were  entries 
in  the  accounts  debiting  the  partners  equally  with  the 
prices  of  wines  purchased,  and  with  losses  on  transactions 
in  the  public  funds ;  and  one  witness  said  that  C,  directed 
him  in  A.  T.'s  presence  to  make  up  the  general  partner- 
ship accounts  in  equal  shares. — 

Held,  that  as  it  was  established  by  a  judgment  in  a  former 
appeal  that  the  40,000  /.  of  good  debts  were  brought  into 
the  new  partnership,  according  to  the  agreement,  the  event 
in  which  it  was  to  be  altered  never  occurred ;  and  as  the 
accounts  were  uniform  and  contained  no  evidence  of  an 
alteration,  the  partnership  was  continued  in  the  proportion 
of  two-thirds  to  A.  T.,  and  one  third  to  C. 

Held  also,  that  in  taking  the  accounts  between  C  and  A,  T^ 
and  between  them  and  the  former  firm,  the  monies  paid  in 
by  the  customers  of  both  firms,  without  s])ecific  appropria- 
tion or  contract,  were  to  be  applied  first  in  discharge  of  their 
debts  to  the  former  firm,  according  to  the  rule  in  ClaytofC% 
case,  although  A>  T,j  in  an  affidavit  made  by  him  in  a  suit 
between  himself  and  l^.'s  representative,  swore  that  it 
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11.  An  appeal  was  called  on  in  its  regular  coarse;  the  Appel- 
lant's counsel  were  not  present,  but  he  appeared  in  person. 
The  House  would  not  dismiss  the  appeal,  but  allowed  it  to 
stand  over,  and  ordered  the  Appellant  to  pay  the  costs  of 
the  day. — Godson  v.  Ifally  p.  649. 

12.  By  a  settlement  made  on  the  marriage  of  A.f  certain 
premises  were  assigned  to  trustees  for  his  use  for  life; 
and  power  was  abo  given  him  *'  to  raise  by  deed, 
mortgage,  or  any  other  writing,  a  sum  of  1,000  Ly  to  be 
applied  to  any  purpose  that  the  said  A.  should  please,  but 
the  same  was  not  to  be  raised  by  way  of  sale  of  the  said 
lands."  A.  raised  the  1,000^  by  way  of  mortgage  of  the 
settled  premises,  and  afterwards  became  bankrupt;  his 
assignee  sold  his  interest  as  such  assignee,  in  the  settled 
premises,  to  ^.,  who  also  purchased  the  mortgage ;  A. 
afterwards  died. 

The  Court  below  having  directed  an  inquiry  into  the  value  of 
the  estate  at  the  time  of  the  assignment,  and  the  amount  of 
^.'s  interest  therein,  this  House  reversed  the  order  direct- 
ing such  inquiry,  and,  without  making  any  order,  remitted 
the  case  with  the  declaration  of  what  were  the  nature 
and  extent  of  ^.'s  rights,  leaving  it  to  the  Court  below  to 
carry  that  declaration  into  effect. — Simpson  v.  O^ Sullivan^ 
p.  560. 

18.  The  Court  below,  in  which  the  action  is  brought,  may 
award  a  repleader,  but  a  Court  of  Error  cannot  award  it.^ 
Grcynne  v.  Humelly  p.  672. 

The  House,  in  remitting  a  case  for  inquiry  on  a  main  question, 
will,  to  save  delay  and  expense,  direct  inquiries  on  other 
questions  consequential  upon  the  probable  finding  on  the 
main  question. — Jdckson  v.  Jackson^  p.  977. 

REHEARING.     See  Practice,  2. 

REPLEADER.     See  Practice,  12. 

REVOCATION  OF  WILL.    See  Will. 

ROAD  ACTS.     See  Officer. 

SECURITIES. 

A,  being  tenant  in  tail  of  large  estates  expectant  on  the  death 
of  his  father,  in  consideration  of  6,000/.  and  10,000/. 
advanced  to  him  by  O.,  charged  the  estate  with  12,000/. 
and  20,000  /.,  to  be  paid  only  in  the  event  of  surviving  his 
father,  who  was  about  80  years  of  age,  A.  being  about  43 ; 
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under  advice  of  compel  for  each;  that  iZ.'P.  read  it  and 
heard  it  read  before  he  executed  it,  and  afterwards  as  well 
as  before  expressed  his  desire  that  the  estate  <^  C  should 
be  united  to  the  estate  of  i2.  and  go  to  his  eldest  son. — 

Held  by  the  Lords  (reversing  a  decree  which  dismissed  the 
bill),  that  i2.  P.  tendered  a  fitlse  defence,  and  that  all  the 
matters  put  in  issue  by  his  answer  were  disproved  by  the 
evidence. — Persse  v.  Peraef  p.  279. 

8.  The  agreement  to  sue  out  the  commission  was  not  void  or 
illegal  for  champerty  or  maintenance,  or  as  against  public 
policy,  or  fraud  on  the  jurisdiction  in  lunacy,  or  want  of 
mutuality.  Regard  being  had  to  the  ages  and  relative 
situation  of  the  parties,  and  to  the  benefits  secured  by  the 
issuing  of  the  commission,  there  was  some,  and  not  very 
inadequate  consideration  for  the  covenant. — Id,  ibid. 

4*  Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
a  defender  whose  name  is  omitted  per  incuriam  from  the 
conclusions  of  the  summons,  is  not  to  be  permitted  to  have 
recourse  to  that  omission  as  a  fatal  objection  to  the  whole 
process,  after  his  defences  preliminary  and  on  the  merits 
have  been  repelled.  The  defect  was  cured  by  the  acts  and 
acquiescence  of  the  defender  and  of  his  representative 
sisted  in  his  place. —  Creighton  v.  Rankin^  p.  825. 

5.  A  tenant  of  lands  in  Ireland^  under  the  seventh  renewal  of 
a  lease  made  in  1672»  not  in  exbtence,  but  admitted  to 
contain  an  agreement  as  to  the  amount  of  fine  to  be  paid 
"  upon  the  renewing  or  inserting  of  any  life  or  lives,"  filed 
a  bill  for  renewal  against  the  lessor's  assigns,  and,  referring 
to  the  recitals  of  that  agreement  in  former  renewals  as 
evidence  of  the  covenant  contained  in  the  original  lease, 
prayed  that  that  covenant  be  decreed  to  be  H  covenant  for 
perpetual  renewal. — 

Held,  that  the  case  so  made,  and  the  issues  tendered  by  the 
bill,  were  confined  to  the  construction  of  the  agreement  as 
to  the  amount  of  the  fine  contained  in  the  lease  of  1673, 
and  identified  by  the  reference  to  the  recitals  of  it  in  the 
renewals;  and  did  not  warrant  either  of  two  issues  directed 
by  the  Court  below,  to  try,  Ist,  whether  at  or  before  the 
making  of  the  lease  of  1672  (which  was  previous  to  the 
Statute  of  Frauds  in  Ireland)^  there  was  an  agreement 
between  the  parties  for  a  lease  of  lives  renewable  for  ever : 
2dly,  whether  that  lease  contained  any  agreement  or  cove- 
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2.  Tbat  privy  tithes  are  not  personal  tithes,  but  are  the  same 
as  small  tithes. 

8.  That  where  there  is  evidence  that  the  vicarage  was  en- 
dowed with  small  tithes,  the  vicar's  right  to  them  is  esta- 
blished against  all  lands  within  the  parish  as  to  which  no 
particular  discharge  is  proved ;  although  no  small  tithes 
have  ever  been  paid. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge 
of  the  lands  in  his  occupation,  or  showed  they  were  origin- 
ally part  of  the  glebe  lands,  the  vicar's  bill  against  them 
was  dismissed  with  costs,  but  without  costs  afl  to  sueh 
defendants  as  did  not  make  and  prove  that  defence  in  the 
Court  below. — Clee  and  others  v.  Sallf  p.  744. 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands 
for  an  account  of  tithes,  they  by  their  answers  set  up  an 
agreement,  made  in  1711,  between  the  then  rector  and  the 
owner  of  the  lands  (who  was  also  patron  of  the  living),  by 
which  certain  lands  and  a  perpetual  annuity  were  given  to 
the  rector  in  exchange  for  his  glebe  lands,  and  for  the  dis* 
charge  from  tithes  of  the  lands  occupied  by  the  defendants. 
The  agreement  continued  to  be  beneficial  to  the  church, 
having  been  made  with  reference  to  the  probable  future 
increase  in  the  value  of  the  tithes :  it  was  approved  by  the 
Ordinary  and  established  by  a  decree  of  the  Court  of  Chan* 
eery,  and  acted  on  down  to  the  filing  of  the  bill,  when  the 
rector  refused  to  accept  the  annuity,  but  still  retained  the 
lands  which  were  allotted  to  him  in  the  exchange,  and 
which  were  much  more  valuable  than  the  old  glebe  lands. — 

Held,  that  although  it  was  open  to  the  rector  to  put  an  end 
to  the  agreement,  as  being  void  under  the  disabling  sta- 
tutes, he  was  not  entitled  to  the  aid  of  equity  to  enforce  his 
legal  title  to  the  tithes  while  he  retained  part  of  the  con- 
sideration for  their  discharge,  contrary  to  the  principle 
*^  that  he  who  seeks  equity  must  do  equity." — Phnden  v. 
Thorpe^  p.  137. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands  in  Jvly 
1833,  the  owner  was  made  a  defendant  by  amendment  in 
January  1885 :  quctre^  whether  he  was  defendant  to  a  suit 
commenced  within  the  time  limited  by  the  Act  2  &  8 
W.  4,  c.  100,  s.  8 ;  that  is,  within  a  year  from  the  17th 
o{  August  1882.— /({.  ibid. 
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3.  The  House  of  Lords  will,  on  appeal,  interfere  with  the 
practice  of  the  Courts  below  in  respect  of  procedure,  when 
the  form  of  procedure  admitted  below  appears  to  be  in- 
competent and  to  lead  to  dangerous  results. — Fleming  t. 
Dunlopf  p.  43. 

4.  Semblef  that  a  partner  who  was  not  a  participator  in  the 
delict  was  legallj  entitled  to  indemnity  from  those  who 
were,  although  he  consented  to  the  penalty.  But  held, 
that  bj  having  omitted  all  opportunities  of  taking  a 
decision  on  the  legal  question  in  the  Court  below,  and 
being  unable  to  appeal  against  the  yerdict,  he  was  pre- 
cluded from  having  a  decision  on  that  question  from  the 
House  of  Jjords.^-CampbeU  y.  Campbelly  p.  166. 

5.  A  party,  after  failing  in  the  defence  set  up  by  liis  answer,  is 
not  to  be  permitted  to  try  another  defence  depending  on 
matters  not  put  in  issue  by  the  answer,  and  which,  there- 
fore, his  adversary  had  no  opportunity  of  disproving. — 
Persse  v.  PerssBj  p.  279. 

6.  It  requires  a  very  strong  case  to  induce  the  Lords  to  re^ 
verse  a  decree  nine  years  after  its  date,  especially  if  that 
decree  established  no  fact,  adjudicated  no  right,  but  merely 
directed  proper  inquiries  to  obtain  information  for  the 
Court,  and  the  objects  of  it  were  exhausted,  the  Appellant 
himself  having  joined  in  the  inquiries  and  failed. — 
Copland  v.  Taulminf  p.  350. 

7.  It  is  irregular,  by  an  exception  to  a  report,  to  raise  a  pro- 
position foreign  to  the  subject-matter  of  the  report^* 
Id,  ibid, 

8.  A  party  comes  too  late  to  complain  of  a  decree  after  joining 
in  the  inquiry  directed  by  it,  and  the  result  is  against  him ; 
and  he  is  not  entitled  to  question  the  Master's  report  after 
it  is  confirmed  by  decree,  having  taken  no  exceptions  to  it. 
— Earl  ofAldborough  v.  Trye^  p.  436. 

9.  It  is  improper  to  print  in  the  appeal  cases,  or  appendix, 
the  interrogatories  in  a  bill,  or  other  unnecessary  matter. — 
Booth  V.  The  Bank  of  England^  p.  609. 

10.  If  the  second  counsel  for  an  Appellant  cannot  attend  in  his 
turn,  the  House  will  hear  him  afterwars  in  re  ply  to  the 
Respondent's  counsel,  but  will  confine  him  strictly  to  the 
reply. — Id,  ibid. 
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respects,  and  confirmed  it  in  every  other.  Next  day  he 
made  a  second  codicil,  by  which  he  gave  some  pecuniary 
and  specific  legacies,  and  concluded  thus :  ^^  All  the  rest 
and  residue  of  my  property,  not  hereinbefore  (or  by  my 
will  or  any  other  codicil)  disposed  of,  I  give  and  bequeath 
to  my  nephew,  C»  P.  Y.  and  to  Sir  C.  E.  D.,  their  execu- 
tors, administrators  and  assigns,  after  the  death  of  my  said 
dear  wife,  equally  to  be  divided  between  them."  Held 
(the  Lord  Chancellor  dissentiente)^  that  the  above  clause  of 
the  second  codicil  was  a  revocation  of  the  gift,  by  the  will 
of  the  residue  to  Sir  C.  JS.  2>.,  and  that  he  was  accordingly 
only  entitled  to  an  equal  share  thereof  with  C,  P.  JT.** 
Earl  of  Hardwicke  v.  Douglas^  p.  796. 


BNI>   OF   VOL.    VII. 


1018  INDEX. 

and  he  granted  to  12.,  his  agent  in  these  transactionB,  in 
consideration  of  his  services,  an  annuity  charged  on  the 
same  estates.  R,  assigned  the  annuity  to  O.  for  valuable 
consideration.  O.  filed  a  bill  gainst  A.^  after  his  father's 
death,  to  enforce  these  securities ;  and  A*  filed  a  cross  bill 
to  set  them  aride,  charging  that  O.  and  A.  took  advantage 
of  his  distress,  and  that  no  adequate  consideration  was 
given  him  for  the  past'Ohit  securities,  and  no  consideration 
for  the  annuity :  and  at  the  hearing  he  gave  evidence  that 
the  consideration  for  the  two  sums  of  12,000/.  and  20,000^ 
was  not  the  full  value,  according  to  the  tables  and  calcu- 
lations of  actuaries.  O.  gave  no  evidence. — 
Held  that  the  Court,  in  the  absence  of  evidence  to  enable  it  to 
decide  the  question,  exercised  a  proper  discretion  in  direct- 
ing the  Master  to  inquire  what,  at  the  time  of  the  transaction, 
was  the  fair  market  price  of  the  two  sums  so  secured  to  be 
paid,  regard  being  had  to  the  ages  of  A.  and  of  his  father,  and 
to  the  circumstances  of  the  estates  and  A,*s  interest  in 
them. — Earlof  Aldbcroughy,  Try€f   p.  486. 

STATUTE,  CONSTRUCTION  OF.    See  Bond,  2.    Corpo- 
RATioir.    Officsb.    Trbbs. 

SURETY.    See  Bond. 

TITHES. 

To  a  vicar's  bill  for  an  account  of  all  small  tithes,  the  defend- 
ants answered  that  the  right  to  all  tithes,  as  well  small  as 
great,  became  vested  in  the  rector  and  in  the  owners  of  the 
lands,  by  grants  and  conveyances,  and  that  they  and  their 
tenants  held  the  lands  with  the  tithes,  or  free  from  all 
tithes  whatsoever ;  but  that  some  occupiers  paid  annually 
to  the  vicar,  in  respect  of  their  houses,  certain  small  sums 
in  the  name  of  '^  privy  tithes,"  which  the  defendants 
alleged  were  personal  tithes,  and  not  compositions  for 
small  tithes.  The  vicar,  unable  to  produce  an  endowment, 
gave  secondary  evidence  showing  that  the  vicarage  was 
endowed  generally  with  small  tithes.  There  was  no  evi- 
dence that  any  small  tithes  were  ever  paid  to  or  claimed 
by  the  rector,  or  the  persons  entitled  to  the  rectory.     Held, 

1.  That  the  defendants,  after  failing  to  show  title  to  the  small 
tithes  in  themselves  or  the  owners  of  the  lands,  could  not 
be  heard  to  say  that  the  small  payments  in  the  name  of 
privy  tithes  were  compositions. 
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2.  Tbat  privy  tithes  are  not  personal  tithes,  but  are  the  same 
as  small  tithes. 

8.  That  where  there  is  evidence  that  the  vicarage  was  en- 
dowed with  small  tithes,  the  vicar's  right  to  them  is  esta- 
blished against  all  lands  within  the  parish  as  to  which  no 
particular  discharge  is  proved ;  although  no  soqaII  tithes 
have  ever  been  paid. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge 
of  the  lands  in  his  occupation,  or  showed  they  were  origin- 
ally part  of  the  glebe  lands,  the  vicar's  bill  against  them 
was  dismissed  with  costs,  but  without  costs  afl  to  sueh 
defendants  as  did  not  make  and  prove  that  defence  in  the 
Court  below. — Clee  and  others  v.  Sallf  p.  744. 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands 
for  an  account  of  tithes,  they  by  their  answers  set  up  an 
agreement,  made  in  171 1,  between  the  then  rector  and  the 
owner  of  the  lands  (who  was  also  patron  of  the  living),  by 
which  certain  lands  and  a  perpetual  annuity  were  given  to 
the  rector  in  exchange  for  his  glebe  lands,  and  for  the  dis* 
charge  from  tithes  of  the  lands  occupied  by  the  defendants. 
The  agreement  continued  to  be  beneficial  to  the  church, 
having  been  made  with  reference  to  the  probable  future 
increase  in  the  value  of  the  tithes :  it  was  approved  by  the 
Ordinary  and  established  by  a  decree  of  the  Court  of  Chan« 
eery,  and  acted  on  down  to  the  filing  of  the  bill,  when  the 
rector  refused  to  accept  the  annuity,  but  still  retained  the 
lands  which  were  allotted  to  him  in  the  exchange,  and 
which  were  much  more  valuable  than  the  old  glebe  lands. — 

Held,  that  although  it  was  open  to  the  rector  to  put  an  end 
to  the  agreement,  as  being  void  under  the  disabling  sta- 
tutes, he  was  not  entitled  to  the  aid  of  equity  to  enforce  his 
legal  title  to  the  tithes  while  he  retained  part  of  the  con- 
sideration for  their  discharge,  contrary  to  the  principle 
**  that  he  who  seeks  equity  must  do  equity." — Pkmden  v. 
Thorpe,  p.  137. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands  in  Jtdy 
1833,  the  owner  was  made  a  defendant  by  amendment  in 
January  1885 :  quctre^  whether  he  was  defendant  to  a  suit 
commenced  within  the  time  limited  by  the  Act  2  &  3 
W.  4,  c.  100,  s.  8 ;  that  is,  within  a  year  from  the  17th 
o{  August  1882.— /({.  ibid. 
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TREES. 

A  clause  in  an  indenture  of  lease,  reserving,  out  of  the  demisCt 
to  the  lessor,  ^*  all  wood  and  underwood,  timber  and  timber 
trees,  standing,  growing,  or  being  thereon,  or  at  any  time 
thereafter  to  stand  or  grow  thereon,  with  full  and  free 
liberty  of  ingress  and  egress  to  take  and  carry  away  the 
same,"  applies*  only  to  trees  standing  when  the  lease  was 
granted,  and  not  to  those  afterwards  planted  by  the  tenant 
Its  operation  is  so  restricted  by  the  28  k  24  Geo.  8,  c.  39. — 
Oalwey  v.  Baker^  p.  879. 

TRUSTEE.    See  Deed,  1.    Officbb,  1. 

TRUSTS. 

The  execution  of  a  trust  deed  for  (among  other  things)  the 
payment  of  creditors,  does  not  constitute  one  of  the  cre- 
ditors, who  became  so  after  the  execution  of  the  deed,  and 
was  not  a  party  to  it,  a  eegtui  que  trust,  entitled  to  call  on 
the  trustee  to  execute  the  trusts  of  the  deed. 

A.  executed  a  trust  deed,  appointing  B,  trustee  for  certain 
purposes  therein  stated,  one  of  which  was  for  the  payment 
of  creditors,  and  another  was  to  raise  a  sum  of  money  by 
way  of  mortgage,  in  order  to  satisfy  a  claim  for  rent  due  in 
respect  of  ^.'s  lands,  then  about  to  be  enforced  by  eject- 
ment. B.  obtained  from  C.  an  advance  of  money,  with 
which  he  satisfied  this  claim.  B.  afterwards  gave  to  C 
a  letter,  written  subsequently  to,  but  dated  before  the  day 
of  the  advance ;  in  which,  appearing  to  ask  for  the  advance, 
he  said,  ^^  I  will  consider  such  advance  as  raised  by  me 
under  the  power  given  me ;  and  will,  whenever  you  please, 
exercise  that  power,  by  securing  such  advance  in  the  best 
manner  I  am  empowered  by  the  deed."  No  security  was 
ever  executed  by  B.  Held,  that  C  did  not  stand  in  the 
situation  of  a  eegtui  que  trust  under  the  deed,  and  could 
not  maintain  a  bill  in  equity,  calling  on  B.  to  execute  the 
trust  of  the  deed. — La  Touche  v.  JEarl  ofLucany  p.  772, 

VICAR.    See  Tiihes. 

WILL,  CONSTRUCTION  OF. 

A  testator  by  his  will  gave  the  residue  of  his  personal  estate  to 
his  wife  for  her  life,  and  after  her  decease  to  Sir  C.  JE.  D, 
absolutely:  he  subsequently,  by  a  codicil,  which  did  not 
affect  the  gift  of  the  residue,  altered   his  will  in  some 


INDEX.  1019 

2.  That  privy  tithes  are  not  personal  tithes,  but  are  the  same 
as  small  tithes. 

8.  That  where  there  is  evidence  that  the  vicarage  was  en- 
dowed with  small  tithes,  the  vicar's  right  to  them  is  esta- 
blished against  all  lands  within  the  parish  as  to  which  no 
particular  dischai^  is  proved ;  although  no  small  tithes 
have  ever  been  paid. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge 
of  the  lands  in  his  occupation,  or  showed  they  were  origin- 
ally part  of  the  glebe  lands,  the  vicar's  bill  against  them 
was  dismissed  with  costs,  but  without  costs  afl  to  sueh 
defendants  as  did  not  make  and  prove  that  defence  in  the 
Court  below. — Clee  and  otherg  v.  Hallt  p.  744. 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands 
for  an  account  of  tithes,  they  by  their  answers  set  up  an 
agreement,  made  in  1711,  between  the  then  rector  and  the 
owner  of  the  lands  (who  was  also  patron  of  the  living),  by 
which  certain  lands  and  a  perpetual  annuity  were  given  to 
the  rector  in  exchange  for  his  glebe  lands,  and  for  the  dis* 
charge  from  tithes  of  the  lands  occupied  by  the  defendants. 
The  agreement  continued  to  be  beneficial  to  the  church, 
having  been  made  with  reference  to  the  probable  future 
increase  in  the  value  of  the  tithes :  it  was  approved  by  the 
Ordinary  and  established  by  a  decree  of  the  Court  of  Chan« 
eery,  and  acted  on  down  to  the  filing  of  the  bill,  when  the 
rector  refused  to  accept  the  annuity,  but  still  retained  the 
lands  which  were  allotted  to  him  in  the  exchange,  and 
which  were  much  more  valuable  than  the  old  glebe  lands. — 

Held,  that  although  it  was  open  to  the  rector  to  pnt  an  end 
to  the  agreement,  as  being  void  under  the  disabling  sta- 
tutes, he  was  not  entitled  to  the  aid  of  equity  to  enforce  his 
legal  title  to  the  tithes  while  he  retained  part  of  the  con- 
sideration for  their  discharge,  contrary  to  the  principle 
<^  that  he  who  seeks  equity  must  do  equity." — Phmden  v. 
Thorpe,  p.  137. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands  in  Ju/y 
1833,  the  owner  was  made  a  defendant  by  amendment  in 
January  1885 :  quctrey  whether  he  was  defendant  to  a  suit 
commenced  within  the  time  limited  by  the  Act  2  &  3 
W.  4,  c.  100,  s.  8 ;  that  is,  within  a  year  from  the  17th 
o{  August  1882.— /({.  ibid. 
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